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Appendant or appurtenant. 11 


(C) Deſtruction of the Appendancy. 


In part or. in all. 


[1. F there are two parachial churches, of which ane is gaopendant 8. C. cite 


to the manor of D. and the other in groſs, and the patrons by Powell J. 
and ordinaries are willing to annex and conſolidate them into = WE 
| 1 p. 198. 


one church, and pon the ſame union it is agreed that the patrons 205 Palck. 


ſhall preſent to the ſaid churches by turns, in this caſe al! the 9 W. 3. in 
advoroſon ſpall be in greſs for one turn, and appendant for the other et = 1 


turn to the manor of D. as it was before the union. D. 9 o . 
Eliz. 259. 20.] Buaxt,and 
. he alſo cited 
Wrxr$s0Rr's Cask, Cro, E. 688. as authorities in point that an union does not deſtroy an appen- 
da:cy, and tbat fince at common law union would not deſtroy it, much leſs will union, made by 
act of parliament, do it, which is an act of the hizbeit law, and defiens nd wrong to any, but 
only to take away the incumbency, and to give to each a 2d. turn inſtead of it, and in the ſame 
plight as he had the Advowſon before. But Nevil and Freby Ch. 1. e contra, and held that the 
appendancy was deſtroyed by the union; and as to the Caſe of D. 259. which is the only Caſe 
where quare impedit is brought upon a united church, the words of the book are (Et iflint ſemble 
en Pauter caſe per Yopinion d'aſcuns) which imply, that others were of a contrary opinion. This 
Sy of appendancy is an unneceſſary queſtion there, as appears by reading the Caſs. And as to 
IxvsoR's Cagt in Cro. E. 688. that was not a church united, nothing of it appears in any of 
the other Reports of the Caſe, nor in the Record itſelf, but it ſeems to be an imaginary diſcourſe of 
Croke; but yet there were the words adhuc pertinet, which are wanting in this Caſe, but there 
was no neceſſity there to ſpeak of an union, for he would ſuppoſe (which is not at all improbable) 
that there were two lords of two adjoining manors, who contributed to the building of the church, 
the one contributed more by one part than the other, and fo reſerved to himſelf two turns, and 
the other lord had the third turn, ſe that there was no neceility to reſort to Croke's imaginations of 
a union to maintain the declarationin Wixpso0R's CASE; but this ſuppoſition is very probable and 
agreeable to the rules of law, for patronum faciunt dos, ædificatio, fundus. 


[2. A man is ſeiſed of a manor to which an advowſon is 7 * 
appendant, and a ranger brings an affife of darrein preſentment, A 
or writ of covenant againſt him of the advowſon, upon which the S. 
ranger levies a fine ſur conuſance de droit tantum to the defendant, P. 359. P. pl. 
and he re- grants that the conuſor ſhall have the next preſentment, Se 


and he himſelf the 2d. and jo by turns 2 ever; in this caſe the 
advowſon remains appendant as before, every other turn, be- 

cauſe by this fine it is made diſappendant, except every other 

turn, which does not belong to the grantor. 43 E. 3. 35.) 

[3+ A fold-courſe, ſcilicet, common of paſture for three hundred Cro.C.432, 
ſheep in a certain field, may be appurtenant to @ manor, ſciliget, pl-2. Spovne 
that the lord, and all thoſe whoſe eſtates he hath &c. have had 2 
time out of, &c. common there for three hundred ſheep as ap- 8. C. but it 


Vor. III. B purtenant 


— — 
. 


C ³ ·nm . 9_—— room oe. 
. 


| 
; 


r ©  Appendant or Appurtenant. 


goes upon purtenant to the ſaid manor, without ſaying levant and couchant 


x ra upon the ſaid manor. Mich. 10 Car. B. R. in a writ of error 
Te. 375. pl. between Day and Spooner, per curiam agreed, ] | 
1. S. C. dut | | 

S. P. does not appear as to the levancy and couchancy. 


everel v. Porter, S. P. 


See tit. Common (L) pl. 7. Sach- 


creo. C. 432. [4. In the ſaid caſe when ſuch fold-courſe is appurtenant to 2 


Spoon- ; | 
N.. 2. on- manor, if the /ord grants or leaſes to another parce! of the manor, 
er v. Day, T7 3 5 
8. Cladjudg- as ſeveral acres parcel of the ſaid manor with the jaid fold-courſe, 


' ed and af- this will paſs as appurtenant to the ſaid acres, and ſhall be appur- 


* tenant to them. Mich. 11 Car. B. R. between Day and 

; Spooner aforeſaid, for it is not neceſſary for them to be levant and 

lia } couchant upon the manor, and it is not any prejudice to the 
owner of the land where the common is to be taken.] 

ing but in nature of a common certain it may well be divided or annexed to parcel of the manor, 


and there cannot be any prejudice to the tertenants ; for they ſhall not be charged with more than 
chey were betore.———]o. 375. pl. 1. S. C. and judgment atfirmed. See Common (O) 


pl. 3. S. C. 


If @ mer [5. If a man grants the manor of D. and in the ſame deed grants 
22 a the advnuſon of D. naming it as in groſs, yet being appendant be- 
a adviww- fore it will paſs as appendant, 48. Ed. 3. 4. b. 

Jon append- | | 

ant, or of a houſe whereof a ſhop is parcel, and gives by deed by name of manor and advowſorn, 
or bouſe and ſbep, yet this is no eſtoppel to ſay that the advowſon is appendant, and the thop parcel 
of the houſe, Br. Eſtoppel, pl. 47. cites 48 E. 3. 4. per Finch. S. P. and in action after he 
may demand the manor cum pertinentiis or the bouſe only, and by this he ſhall recover the advow- 
fon and ſhop ; for the gift does not make diſappendancy or ſeverance. Br. Demand, pl. 2. cites S. C. 


6. If a patron preſents to an adunvſon appendant as in groſs, this 

will make it diſappendant. 21 Ed. 4. 2.] | 
Firzh.Quare [/. If a man hath an advowſon appendant to a manor, and 
Impedit, pl. grants every 2d preſentation to another in fee, yet the advowſon 


gt continues to himſelf appendant for the other preſentation. 43 Ed. 


35.0 | 
[8. If a man ſeiſed of a manor to which an advowſon is appen- 
Fol. 233. dant accepts a fine to a ſtranger, by which the Hranger acknmo- 


ledges all his right in the aduowſon to him, this does not make the 
Fitzh.Qu g 1 » 
neg advowſon in groſs. 43 E. 3. 35.] | 


134. cites [9. But if he had acknowledged his right in the advowſon to 
e have been to 4 flranger, this had made the advowſon in groſs, 
vowſon by And this could not be made appendant after by any grant. 43 E. 


the Aa of 3 35.0 

the party be | | | 

once ſevered from the manor to which it is appendant, though but for an inſtant, it becomes in 
groſs, and the appendancy is deſtroyed for ever; and therefore the difference is, if a man ſeiſed of 
a manor to which an advowſon is appendant, accepts a fine of the advowſon, and grants and ren- 
ders every 24 turn; there by the alternate turn the appendancy continues; but if he levies a fine 
of the advowſon, and accepts a grant and render, the appendancy is totally deſtroyed, becauſe there 
was an inftantaneous ſeverance ; per Powell J. Ld. Raym, Rep. 198. Paſch. 9 W. 3. 


hee [i. If a man be ſeiſed of a manor to which an advowſon is 


3 * appendant, and * the manor without deed for life, reſerving the 
death of the — 7 this makes the advowſon in groſs, though it be with- 


lefize it is out deed. 29 E. 3. 36. b. * Co. 5. 11. b. it is in groſs durin 
Auen lanti the eftate for life.] , 557 | > 


ad udgedand 
e in error. Jenk. 31. pl. 91. cites Paſch. 3 Jac, Tuck's C:fe; 
| 7 | 


11. If 


Appendant or Appurtenant. 2 
If tenant for 


11. If a man has advowſon appendant and ſuffers uſurpation, this Ti 
makes the advowſon in groſs. Br. Quare Impedit, pl. 29. cites en =y 
43 E. 3. 14. per Belk. N which an 


advowſon is 


appendant, and he in reverſion uſurps, though the advowſon be in groſs during the life of the te- 
nant for life, it is appendant again after his death; per Holt, Ch. J. Skinn. 662. Mich. 8 W. 3. 
If an infant has a manor to which an advowſon is appendant, and ſuffers a uſurpation when the 
church becomes void, and afterwards at full age grants the manor in fee, and afterwards the church 
becomes void, the infant ſhall preſent, and not the feoffee of the manor, for the advowſon was ſe- 
vered by the uſurpation, and yet the infant may preſent to the ſame. F. N. B. 34 (X). 
Ibid. (X) in the new notes there (f) cites it accordingly adjudged 16 E. 3. F. Quare Imp. 67. but 
contra by Danby, 33 H. 6. 13. in the like caſe, Yet if the King was /o ſeiſed, and granted the 
manor cum advocatione, at the next turn the grantee ſhall preſent ; per cur, for it was not made 


diſappendant by the King's uſurpation. 


12. And per Thorp, if a man purchaſes a manor with the 
advowſon appendant, and ſuffers uſurpation at the firſt avoidance, 
he is without remedy for ever; for he cannot have Quare Impedit 
after the ſix months, and he cannot have writ of right of advow- 
ſon becauſe he never had poſſeſſion ; quod nota. Br. Quare Im- 
pedit, pl. 29. cites 43 E. 3. 14. per Belk. 

13. If A. ſeiſed in fee of a manor to which an advowſon is appen- 
dant, makes compoſition with B. by fine to preſent by turn, by this 
compoſition the advowſon is appendant every 2d. turn, becauſe it 
was never diſappendant by this fine but every other turn, which 
belongs not to the grantor, &c. D. 259. b. pl. 20. cites 43 


E. 3. 35. As | 


1 


14. Though the advowſon may be ſevered and made in groſs, Aud that 
this ought to be when the owner is ſeiſed of the land to which, &c. = - 
but not by preſentment when he is out of poſſeſſion; per Danby Ch. J. alien: 5 
quod nota good reaſon, and Needham J. agreed. Br. Preſent- manor ir: 
ation, pl. 30. cites ꝙ E. 4. 38. | 1 


cannot preſent to the advowſon before that he has entered into the manor. Br, Preſentation, pl. 
30. cites 9 E. 4. 38. ; : 


15. If advawfon which was appendant be reſerved and excepted in 


Br. Partiti- 


the partition of the land, this makes the advowſon in groſs not- on = 

withſtanding it was appendant before. Br, Reſervation, pl. 24. —Br. Qua- 

cites 2 H. 7. 5. re Impedity 
So 
cites S. C. 


16. A. ſeiſed of a manor, with advowſon appendant, may 
give part of the manor to which, c. with the advowſon or villein, 
to J. S. and this makes it appendant to this parcel, Br, Incidents, 
pl. 15. cites 4 H. 7. 10. | 


17. If things are appendant t a houſe, yet if the houſe falls, Br. Bar, pl. 


the things remain appendant to the ſoil where the houſe ſtood. 3. * 
> 4 4 = S. . & S. P. 
Br Incidents, pl. 40. cites 16 H. 7.9. gaccordingly. 


40. per Hobart, Ch. J. in caſe of common of eſtovers to a houſe, the right is ſuſpended during 
the time the houſe is down ; but if he rebuilds his houſe in the ſame place, he ſhall have his ettovers 
again; and Hobart thinks it would be the fame if he had pulled down his houſe, and built it again. 
But he makes a quære if he brings an afliſe, or quod permittat, for his eſtovers, where his houte 18 
gown, and judgment paſles againſt him, it he ſha} not be baned finally, 


18. A. ſeiſed of a manor to which an advowſon is appendant, D. 23 — 


enferffs B. by deed of one acre, parcel thereof, and by the ſame deed 4. 4 
„ | 


grants gtherwile it 


1 Appendant or Appurtenant. 


would be, if grants the advawſon. The advowſon ſhall paſs as in groſs; for they 
2 l are ſeveral grants, though but one deed. Arg. 4. Le. 216. 217. 


been made pl. 349. in Caſe of LoN G v. HEMIN GS, cites 33 H. 8. D. 48. 


of the entire 
Manor. 


19. If an advowſon be appurtenant to a manor, by the grant 
of the mansr cum pertinentiis the advowſon paſſes, but not by the 
grant of an acre of land, parcel of the manor cum pertinentiis z 
per Williams J. Bulſt. 35. Trin. 8 Jac. Anon. 

20. In caſe of a fine levied of the manor, if the advowſon be 
not ſpecially named, nor cum pertinentiis, the advowlon will not 
paſs. Arg. Bulſt. 101. cites 12 E. 1. Fitz. Tit. Grants, 
pl. 87. "HR 
® And then 21.{Grant ofa manor habend' una cum aduocatione, will not paſs 
it paſſes as an advowſon in groſs not named in the premiſſes, unleſs the advow- 
* ſon be * appendant; per tot. cur. Het. 14. Paſch. 3 Car. C. B. 

itted * | . 

41 * Caſe of HAR TO and T'uck v. DAL BV, cites 38 H. 6. 36. 

+ J Abbeſs of Syon's Caſe, which was granted by the whole court. 


arg. becauſe | 
it is not more beneficial for the grantee one way than the other, Godb. 128. cites it as ſaid by 


Finchden, 48 E. 3. 14. 


Jenk. 310. 22. The king granted the manor to F. S. for life, excepta ad- 


pl. 91. _ cocatione. This is only a diſappendancy pro tempore; per tot. 
Cur. Het. 14. Paſch. 3 Car. C. B. Hartop and Tuck v, 
Dalby. | 


23. The king granted the mani and aduawſmm to J. S. to be 
held by ſeveral tenures, the manor in chivalry, and the advowſon in 
ſocage; but the juſtices agreed, that there may be ſeveral ſer - 
vices, and yet the manor and the advowſon not ſevered. Het. 
14. Paſch. 3 Car. C. B. cites the Lord St. John's Cate. 

24. Bargain and ſale of a manor, to which an advowſon is ap- 
pendant, by indenture not inrolled, does not paſs the advowſon ; 
for it was not intended to paſs as ſevered, but as appendant, and 
as appendant it cannot paſs ; for the manor does not paſs. Jenk. 
265. pl. 68. | | | | 

The advow- 25. A little thing will make an appendancy. A man ſeiſed 
ſon by this of a manor, to which an advewſon is appendant, mortgages it in fee 
e ptio he ad and the money 1s repaid. 
groſs; bat % an exception of the advowſen, and | 'y paid 
when the This is a ground to make it appendant in reputation, though it 
condition cannot be appendant again in law; per Holt Ch. J. Skin, 661, 


adde d 662. Mich. 8 W. 3. B. R. The King v. the Biſhop of Cheſter. 


avoided, it is appendant again. Arg. Show. Parl. Caſes, 218. ia S. C. 


For more of Appendant (or Appurtenant) in general, ſee 
Common Grants (A. a.) (A. a. 2.), Houſe, Incident, {Panor, 
and other proper titles. | | | 


1 


apportionment. 


(A) Of what 7. ings there ſhall be an * Appor- — 


1 Fol. 234. 
tionment, 
* Apportion- 
i 1. NO apportionment ſhall be of a rent-charge, 32 Afl. Fg . 
10. tempore E. 1. Avowry 226.] ſion or par- 
| | tition of 2 


rent, common &c. ora making it into parts. Co. Litt. 147. b. 

Br. Apportionment, pl. 3. cites 7 H. 6. 26. pl. 27. cites 11 H. 6. 22. 
ment, pl. 51. cites 11 H. 6. 27. 22. 

The ſtatute of Qui Emptores terrarum does not aid rent-chage; and before the ſaid ſtatute it 
was the ſame of rext-/crvice as it now is of rent- charge; but by the faid ſtatute rent ſervice ſhall be 
apportioned, be it by the purchaſe of the lord, or by any other; for the ſtatute is only for the loſs 
of the chief lord. Br. Apportionment, pl. 28. cites Fitzh. tit, Avowry, 120. 241. If 
grantee of a rent-charge prrchaſes f arcelhof the land, all the whole rent ſhall be extint, Mo. 93 · in 
pl. 231. ſays it was agreed in C. B. ; 


— 


[2, No apportionment ſhall be of a rent-ſeck; for this is not see tit. 


within the ſtatute which gives an apportionment of rent. 32 Rent (G. a.) 
Al. 10.] —Rent tor 


a warren 
(which is in nature ofa ſum in groſs) by the grant of the reverſion of part, though the leſſee attorns, 
is determined; ſo that neither the grantor nor grantee ſhall have any part of it; for a contract 
ſhall not be apporticned. Mo. 115. pl. 260. Paſch. 20 Eliz. Anon. And 26. pl. 59. S. F. 
and S. C. but cites it as 6 & 7 E. 6.—3 Le. 1. pl. 1. S. C. accordingly. 


[3. Common appurtenant to land, for cattle levant and couch- [5 ] 


ant upon the land by grant, ſhall be apportioned, if part of the * Cro. C. 


; \ 82. pl. 5. 
land is granted over to another. Mich. 13 Car. B. R. between 8 C. FS. P. 


* Sacheverel and Porter, per curiam, adjudged, upon a ſpecial reſolbed.— 
verdict. Intratur Trin. 11 Car. Rot. 324. + Hobart's Re- Je. 296. S. 


L's = 


ports, this Caſe 296. adjudged ; but there it does not appear oed. 


whether it was by grant or þ preſcription. ] + Hob. 23 5. 

| pl. 298. A- 
non. adjudged. Hob. 25. S. P. by Hobart, Ch. J. Arg. ſaid contra. Noy 30. Cole v. Foxman, 
S. P. held apportionable, per tot. cur. and ſeems to be the S. C. as Hob. 235. S. P. agreed 
accordingly. 2 Brown]. 297. Hill. 7 Jac, C. B. in Caſe of Morſe v. Webb. Co. Litt. 122. S. P. 

+ 8 Rep. 78. b. 79. a. Trin. 7 Jac. S. P. reſolved accordingly, where the common was appur- 
tenant by preſcription, ——- Mo. 463. pl. 654. Hill. 39 Eliz. Smith v. Bowſal. The Court ſeemed 
all of opinion, that if the common, which in that cafe was by preſcription, was appurtenant (as to 
which point they were divided) that then the common was determined. But in all the ſaid 


Cafes, except that in Mo. 463. the point is as to alienations made by the commoner, and not of a 


purchaſe to be made by him of part of the land in which &c. 

Con:mon of eftevers,. as to take reaſonable houſe- boot, hay-boot, &c. and ſuch manner of profits, 
though they be appendant to the freehold, cannot be parted ; for if fuch an heritage deſcend to 
parceners, one ſhall have the whole profits, and the other ſiſters an allowance; and the wife tor 
her dower ſhall have but an aHowance only. Fin. Law, Svo. 158. 


4. Services ſhall be apportioned upon diſſeiſin. Br. Ceſſavit, Smit of Court 


. is not appor- 
pl. 27. cites 8 E. 3. tionable; but 


if the part of one of the jointenants, who holds by fuit, comes to the lord, all the others ſhall be diſ- 
charged ot the ſuit. Br. Apportionment, pl. 2. cites 40 E. 3. 40. S. P. becauſe the lord 
2 take the ſuit, and be contributary to himſelf of che ſuit. Br. Apportionment, pl. 17. cites 
34 All. 15. | | 


5. An aſſent cannot be apportioned. Arg. Le. 129. 132. in 
Caſe of CouLBourn v. MixsTowes; as if the reverſion of 3 acres 
1 B 3 : is 


Br, Extinguithe 


4 2 
* „ 1 
. 


5 apporttonment. 


13. 45. b. 


is granted, and the tenant for life attorns for one acre, it is good 
attornment for the whole; for he cannot apportion his aſſent; 
cites 18 E. 3. Variance 63. | | 
Pr. Contract 6. A man retained another to ſerve for a year for 10l. at tibo 
pl. 39. cites feaſts, the maſter died after the firſt feaſt, the ſervant ſhall not have 
= m wages but for the firſt fea/t; and if he be retained for one year 
143. for 101. and departs before the end of the year, he ſhall not have 
any wages; for it cannot be apportioned ; becauſe it is not due 
till the end of the year, becauſe contract cannot be apportioned. 
Br. Apportionment, pl. 26. cites 27 E. 3. 84. | 
Br. Appor= 7. Debt cannot be apportioned. Br. Apportionment, pl. 17. 
tionment. Cites 34 Aſſ. 15. | | | | 
== 8. In Scire Facias; if a man leaſes land rendring rent, andi 
. the rent be arrear by 4 days that he may re-enter, and that the 
leſſee ſball render 40 5. nomine pœnæ for the rent arrear, the 
leſſer re- enter d into tws acres, but not into all, he ſhall not have 
the entire pain, but ſecundum ratam. per Hull; and ſo it ſeems 
that a penalty ſhall not be apportioned. Br. Apportionment. 
pl. 15. Cites 1 H. 6. 4. | | 
9. Where a man is hound to repair a bridge by reaſon of his 
land, and aliens part of it, he ſhall be rated according to the 
portion. Br. Apportionment. pl. 21. cites F. N. B. 234. 235. 
Br. Oblizz- 10. An obligation cannot be apportioned, becauſe it ſhall be 
tion, pl. 6. forfeited in all, or ſaved in all. Nota. Br. Apportionment, pl, 
cites S. C. | 
I. Cites 20 H. 6. 23, | 
[6] 11. A contract cannot be ſevered nor apportioned, therefore 
on leaſe of a chamber and boarding of the leſſee, rendring rent for 
1 the chamber and boarding 65. by the week, if he pleads in debt 
EC hat upon it, quod non dimiſit cameram, this goes to all, becauſe a 
contract contract is entire, and if it be deſtroyed in part, it is deſtroyed 


cannot be in s : 

7 the whole. Br. Apportionment. pl. 7. cites ꝙ E. 4. 1. 
A contract cannot be divided; admitted by three juſtices. Cro. E. 85 1. pl. 8. Hill. 41 Eliz. 
in the Caſe of Ardes and Watkins. The law is, that no certract can be apportioned; per cur. 
Mo. 116. in pl. 260. Paſch. 20 Eliz. Anon. — The duty ariſing upon contract perſonal, is not 


ap portionable. Finch's Law. fol. lib. 2. cap. 13. 45. b. 


1 12, Upon ſale of a thing of his own, and of another thing ff 

3 = another man's for 101. the owner retakes his thing, yet the buyer 
ſhall render the entire ſum to the vendor. Br. Contract. pl. 16. 

cites ꝙ E. 4. 1. ä | | 

Er. Labeur- 13. Debt by a chaplain retained to ſerve a year for 10 marks 

. the defendant ſaid that ſuch a day within the year, the plaintiff 
departed out of his ſervice; and per Chocke J. this debt ſhall 


It a man 
retainza not be apportioned, ſo that if he dees not jerve the whole year, he 


e 4 ſhall not have any thing, becauſe it is not due till he has ſerved; 
and he 4% and it is not like where I ſell you a horſe for 104. there the 100. 


charges him is due immediately; contra here. Br. Apportionment. pl. 13. 
at taſjier in cites 10 E 8 
th: lame . 
year to which the ſervart agreed, he ſhall not have action for any part of his ſalary before or after; 
tor nothing is du till the end of the year, quod nota. aid the contract is entire and cannot be ſe, 
vere. Br. Labourers, pl. 48. cites 10 H. 6. 2. [but it ſeems it ſhould be (23) and ſo are the other 
editions. S. P. accordingly by the beſt opinion, Br. Apportionment. pl. 22. cites 10. H. 6. 
23.— Br. Contract. pl. 31. cites S. C. & S. P. 

14. In 


Apportionment. 


14. In debt a man ſeized in right of his wife, ſold 400 oaks 
a 201, and the verdee took 200 in the life of the feme, the feme 
died, the baron not being tenant by the curteſy, the heir entered, 
and the baron brought debt of 10/, jor the vendee had paid the 
other 107. in the lite of the feme; and per tot. cur. becauſe the 
contract was goou at the time of the bargain, and is entire, and 
cannot be ſever, and he has part of the oaks—and might have 
taken all the 400 the life of the feme, and did not, therefore 
his folly, and he Hall render the entire ſum. Br, Contract, 
pl. 20. cites 16 E. 4. 5. 


6 


Br. Appor- 
tionment. 
pl. 25. cites 
S. C.— Br. 
Dette. pl. 
165. cites 
10 E. 4.2. 
C.. 5. Co 
But contra if 
a day of the 


cutting had © 


been agreed, 
and he had 
not cut be- 


fore ſuch a day, and the feme died befere the day, debt does not lie; for he has not quid pro quo there. 


Ibid. | 


15. There was no apportionment of rent at common law by 
2 of the party, but by act of law. D. 4. b. pl. 4. Trin. 24. 

16. If a man leaſes land for life or years, rendering rent with 
clauſe of re-entry, if the leſſor enters into any part of the land, 
he cannot re--nter for rent arrear after, by reaſon that condition 
cannot be apportioned, nor the rent, Br. Condition. pl. 139. 
cites 33 H. 8. and g E. 4. . 


See tit. 
Rent. 


S. P. So if 
he gives 

land in tail, 
and the 4 


fee leaſes 


part of the 
land to the 


donor &c. Br. Extinguiſhment, pl. 49. cites 33 H. 8. 


17. By ac in law, a condition may be apportioned in the Caſe 
of a common perſon, as if a leaſe for years be made of two 
acres, one of the nature of burrough Engliſh, the other at the 
common law, and the leſſor having iſſue two ſons dieth, each of 
them ſhall enter for the condition broken, and likewiſe a condi- 
tion ſhall be apportioned by the act and wrong of the leſſee. 
Co. Litt. 215. a. 


See tit. 


Condition, 


G. d.}— 
S. P. as by 
deſcent, 
Godd. 3. pl. 
3. Paſch. 20 
e. B. 


But in no 


caſe at 


eommoen law is a condition apportionable by the at of the party ſo that parcel ſhall remain, and 


parcel ſhall ceaſe ; by Periam J. and cites many inſtances, Mo. 203. pl. 349 Paſch. 


Knight's Caſe, 


18. A relief can't be apportioned ; ſo that if two coparceners 
are, and one of them dies, her heir of full age, ſhe ſhall not pay 
a relief; for if ſhe ſhould pay any at all, ſhe ſhould pay but a 
moiety, which ſhe cannot do for the reaſon above, and that be- 
cauſe coparceners are but one tenant to the lord; held per tot. 
cur. 3 Le. 13. pl. 30. Mich. 8 Eliz. C. B. Anon. 

19. Money payable for tythes by compoſition, on ſale of part 
of the land ſhall be apportioned ; and per cur. each purchaſer 
ſhall pay his ſhare, and an auditor was aſſigned to apportion it. 
Savil. 4. 5. pl. 12. Paſch. 22 Eliz. Anon. | 

20, Common appendant may be apportioned, but nat common 
= £4" Mo. 463. pl. 654. Hill. 39 Eliz. C. B. Smith v. 

owlſall. | 


27 Eliz. in 


1 


But ibid. 
402. n!.Q5 1. 
Hill. 30 Elis. 
Brad haw'es 


Caſe, is, that unity extinguiſhes preſcription for common appendant, but not common lot aravie 


land, &c. 


21. A contract by the father with another t board his ſon for a 
year, is well apportionable, becauſe it being for tabling winch he 
| B 4 had 


„ 
225. pl. 19. 
Mich. 15. 
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7 Apportionment. 
Car. 2. B. R. had taken, there ought to be recompence, although he departed 


- 697 gk within the year, or that the contractor died within the year; and 
SDS Sy . 2 . . * N 

where he judgment for the plaintiff, Cro.- E. 755. 750. pl. 20. Paſch. 
oe = 42 Eliz. C. B. Brett v. J. S. and his wife. | 

448g er 

abr te be inflruted in need/ework for a year, and judgment for the plaintiff, becauſe 
if there be auy variance from the agreement, it is 1s the di ndant's advantages, vite 10 pay left. 
thar be og for the elect is, that he ſhall pav for her board not excceding a year; and it ſhe 
was there ior a month, and then had run away or died, the defendant thould be charged for it 
within this aflumptit S. C. cited Arg. 3 Mod. 154. in the Cafe of Plymouth (Counteſs) 
v. Tatogmortou, as agjude*d, becauſe, as the book 1zvs, if there be ny variance in the agreement 
it is tor the advantage of the detendant; but in the principal Caſe there, judgment was given for 
the detendauut. 


Jo. 375- Pl 22, Foll-courſe, appurtenant to a manor, for 300 ſheep in 70 
ee acres of land, bei : in nature of a common certain, may be 
one, = h 
S. C. and well divided, or annexed to parcel of the manor; and fo a 
ez judgment in C. 3. affirmed. Cro. C. 432. pl. 2. Hill. 11 Car. 

nm B. R. Spooner v. Day. h | 
Stx.12.8.C. 23. An attorney covenanted to aiicw his clerk 25. for every 
ent guire of pavter which he ſnaul copy out. In covenant by the clerk, 
r thee the breach aſſigned was, That he copied out a bill containing four 
Court ſaid guire and three fheets, fer wich 8s. 3d. was due to him, which 
tee lau the defendant had not paid. After verdict and judgment for the 
* plaintiff in C. B. error was brought, and affign'd that there 
fas iſſuste could be no apportionment in this Caſe, the covenant being to 
ring it allow 25. for every quire, and n9 mention of pro rata; and there- 
Iwithin the . 4 r 
eoverant, i» fore judgment was reverſed. All, 9. Paſch. 23 Car. B. R. 
" waar a Needler v. Gueſt. 

reach 

thereupon, whatever the intent of the parties was that were parties to the articles. 8. C. cited 
Sid. 220. pl. 19. Mich. 16 Car. 2. B. R. and the Court agreed that ſuch declaration was ill, bee 
cauſe it did not purſue the agreement. S. C. cited 3 Mod. 153. Arg. as reverfed, becauſe it was 
an intire Covenant, of which no apportionment could be made pro rata. | 


1 153. 24. A. appointed C. to receive his rents and promiſed to pay him 
ror i B. R. 1007. 4 year ſor his ſervice. In three quarters of a year after- 
and the wards A. died, during which time C. ſerved him, and demanded 
—— 751. for the three quarters, and had judgment in C. B. by nil 
that this was dicit. Upon error brought it was argu'd, that without a full 
iure year's ſervice nothing could be due, and that it is in nature of a 
agreement; condition precedent; that if rent be reſerved yearly, and at the 
and there- | . A 
fore the e- End of three quarters the tænant be evicted, the leſſor ſhall have 
tion not no rent; for rent ſhall never be apportion'd in reſpect of time, 
2 me and ſo it is of wages, annuity, and debt; Annua nec debitum 
Judex non ſeparat: this being one conſideration and one debt cannot 
[ 8 ] be divided. Judgment was reverſed. 1 Salk. 65. pl. 1. Hill. 


3 Jac. 2. B. R. Plymouth (Counteſs) v. Throgmorton. 


ters ſalary; ; 
and for this reaſon the judgment was reverſed, Niſi &c.— This is now altered as to rent by ſtatute 


of 11 Ges, 2. cap. 19. 


Aube, 25. A power is apportionable, but a ſeigniory or condition is 
3 — not; as a ang, tho' it be deſtroy'd as to the ;ec-limple, yet 
un ler- he- CONtinues annex'd as to the mean eſtates; per Hale Ch. B. 


Apportionment. 8 
Hard. 416. Paſch, 17 Car. 2. in Cam. Scacc. in Caſe of Ed- rif, not to 


wards v. Slater, meddle with 
| | executions 


beyond ſuch 
a ſum) cannot be ſo apportioned, Noy 51. in Caſe of Burchier v. Wiſeman, —Hob. 13. S. P. ia 
Caſe of Norton v. Sinuas, | 


— 


26. An agreement was laid e pay 21. for every tun of iron Ibid. in 
which ſhould be d:liver'd, &c. The declaration was, that he de- __— 
lic c. one tun and a half, Tho” there was a verdict for the 134. which 
plaintiff, yet it is cited Sid. 225. in pl. 19. as adjudged to be ill. * 


worth v. Campion, Mich. 6. Jac. B. R. but there the agreement was laid to be to pay ſecundum 


ratam of 405. per tun, and therefore the declaration being ſo, it was adjudged for the plaintiff that 


the defendant ought to pay for cdd pounds, &c. over and above the tun. 


27. A bill of exchange cannot be apportion'd by indorſement. 
1 Silk. 65. pl. 2. Mich. 10 W. 3. B. R. Hawkins v. Cardee. 3 
28. Where there are two parceners, and one will take advan- 360. S. C. 
tage of a forfeiture, and the other not, there mutt be an appor- 
tionment. + Salk. 185. per Powell J. Trin. ro W. 3. C. B. 
in the Caſe of ES CouRT ve WEEKEs, Cites 1 Inſt. 355. 


Kelw. 1 5. 


T7INDING that gentlemen are in great expectation of the Caſe of 


WorTH v. VINER, tried at Guz/d-hall in December laſt, and re- 
commended at the fame time by Sir John Strange (of counſel againſt the 
defendant) to be inferted in his abridgment, 1 fully intended to have 
oblig'd thoſe gentlemen with it under this head and this letter of title 
Apportionment; and for that purpoſe thought it could not be improper to 

_ crave his aſſiſtance, which I did by a letter to him as follows, vix. 


S 1X, 


EING aſſured by ſeveral gentlemen, as well as news-papers, of the Ho- 
nour you did me publicly at Guild-hall in laſt December, to recommend 


my publiſhing, in my Abridgment, the cauſe then tried of WoRTH v. VINER, 


4 muſt intreat the favour of your accepting my thanks for it. 

But as cannot di myſelf that honour of complying with your recommenda- 
tion, without being ſupplied with a true report of the Cafe, I muſt beg the fa- 
vour of your ſupplying me with it, and & aſſure you 1 will take care to publiſh 
tt, | 
IT have likewiſe this further favour to defire of you, that you will point out 
to me ſome Caf:s, or one fingle Caſe at leaſt, out of the year-books, Fitzher- 
bert, or Brooke, or any book of Reports ſince, deten to this time, wherem it 
has been adjudged that a contract for wages is apportionable ; becauſe J per- 
ceive ſome gentlemen have always taken the law to be otherwiſe, and I would 
willingly have the point clear'd up to them, which my next volume will give 
me an opportunity of doing, under the head of title Apportionment, aud you 
will thereby highly oblige, SIR, | 

Janer Temple, | Your moſt obedient, &c. 

18 June, 1747. 


In conſequence of which letter, a gentleman, at Sir John's requeſt, [ g ] 
came to me about 10 days after the receipt thereof, to acquaint me * 
| ˖ 


Carth. 466. 
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A Apportionment. 


that Sir John had look'd over his papers, but could not find any memoran- 


dums to enable him to give me a report of the Caſe; nor did his memory 


otherwiſe ſerve him for the doing it. Whereupon 1 told the gentleman, 
that there was another part of my letter deſiring the favour of ſome one 
Cale as to the point of apportioning contracts tor ſervants wages; but as 
to that, Sir John had ſent me no anſwer. I then mention'd, that I never 


et bad met with any Caſe that would ſupport ſuch apportionment, nor- 


could I find any gentleman at the Bar that had, tho” I had aſk'd ſeveral ; 
that I thought every gentleman ought to do the beſt he could for his 
client, ſo far as was conſiſtent with juſtice; but he ought to ſtop there; 
that any proceeding further, and ſo procuring injuſtice to the other fide, 
is utterly unjuſtifiable; and that, if there was no Caſe to ſupport ſuch 
apportionment, the verdict was againſt law. 


As I have not heard from Sir 7% ſince, J am left to ſuppoſe that he 


has not yet met with his papers, or found any Caſe to ſupport what he 
had laid down ſo earneſtly and preſſingly to the Jury, that they were 
guided by him, and not by the Court, who (as I am atlured by all the 
gentlemen that I ever yet heard ſpeak of it) ſumm'd up the evidence 
ſtrongly for the defendant. 

That the agreement for a year's ſervice was fully proved, both under 
the hand of the plaintiff, and likewiſe from his own mouth, poſitively, 
and without any falvo, is matter of fact, and undeniable, v:z. "I hat he 
had agreed with the defendant for fo much a year from the Midſummer 
following. Not a word has been ſuggeſted to be then dropt, to quality or 


abridge the agreement, whereby it might be conſtrued otherwiſe than for | 


a year abſolutely. But in order to get over this, and to enervate ſuch 
ſtrong and poſitive proof, recourſe was had by Sir John to the private 
thoughts and imaginations of the living witneſſes (and that without ſug- 


geſting any thing to ground them upon), vg. Whether they believed the 
intention was, that the plaintiff ſhould have no wages if he went away be- 


fore the year was ended; and this was ſo much harangued upon, that the 
my were ſuppoſed to be influenced and inveigled by it. 5 
pon this queſtion being ſtarted to one of the witneſſes, I am aſſured 


his anſwer was, That he knew not what to ſay to it; and that the 


Court, in ſumming up the evidence, took notice of that anſwer, and 
ſaid, Nor indeed did he know how he ſhould. 

There is no conſidering man but will ſoon ſee the conſequence of in- 
troducing belief and imagination for evidence, in oppoſition to poſitive proof; 
that it muſt be very fatal and dangerous, as well to the lives as to the 


property of mankind, and may well be dreaded, and therefore hope will 


not be repeated. | | 

If Sir John ſhall pleaſe, at any other time, to favour me with a true re- 
port of this Caſe of Wor TH v. VINER, or of any Caſe to ſupport it, I 
{hall have other opportunities of inſerting it; but ſhould I fail of that ho- 
nour, I ſhall endeavour that the Caſe ſhall not be loſt to the profeſſion and 
the public. | | TN 

As Sir Jahn call'd upon me fo publicly to print this Caſe, J could not (in 
juſtice to myſelf) ſay leſs than I have done. | 


Many gentlemen conftrue this as an intended flur upon the General 


Abridzment ; but I ſhould rather think, that no gentleman at the Bar would 
bcnave with fo little decency to ſo many great men, who have approv'd 
and 


Apportionment. 9 


and encourag'd the work. And I do hereby moſt ſolemnly declare, that I 
do not know that ever I had done, faid, or wrote any thing which might 
any ways offend him; and for the truth thereof J appeal to the whole 


world, | 


* 


For more of this, ſee tit. Attaint, Contratt, Evidence, and other proper 
| titles. 


(E) What Act or Thing will make an Apportion- [ 10 
ment. 
[Or in what Caſes there ſhall be an Apportionment. ] 
= Afis of the Parties. 


L. IF there be lord and tenant of 20 acres, by fealty and 105. 
rent, and the tenant aliens 2 acres in fee, the alience ſhall 
hold the 2 acres pro particula, by the ſtatute of Quia emptores 
| terrarum, &c. and the rent ſhall be apportion'd according to the 
value. Co. M. C. 503.] | 
[2. If a man leaſes for years freehold, and alſo copyhold lands, Cro.E. 656. 
by the licence of the lord, reſerving a rent; and after grants the El. 6: Falch. 


l 4 Eliz. 
reverſion of the frechald land to another, and the leilee attorns, Tn. 


the rent ſhall be apportion'd ; for this waits upon the reverſion, jornatur.— 
Mich. 40, 41 El. B. R. between Collins and Harding. 1 
| Mich. 40 & 


41 Eliz. S. C. Afﬀter the grant of the reverſion of the freehold and attornment, the leſſor granted 
the copyhold to the ſame perſon, who brought debt for the whole rent. And Gawdy, Fenner, and 
Clench held, that the rent iſſued out of the intire land, copyhold and free; Popham held, that it 
iſſued out of the freehold only; but the reverſion of both freehold and copyhold being in the plain- 
tiff, it is as one entire revertion, and he ſhall declare upon the truth of the matter, which he having 
done, the Court will adjudge upon the whole matter that he has good cauſe to recover: as in caſe of 
a leaſe of land and goods, rendring rent, and in debt thereupon he declares according to his Caſe, 
he may well recover, and fo here; wherefore it was adjudged tor the plaintiff. Mo. 544. pl. 723. 
S. C. and the juſtices were divided in opinion, whether the rent thould be apportioned or not. 
13 Rep. 57. S. C. ſays that the rent ſhall be divided pro rata portionis; and fo it was adjudged. 
Godb. 139. pl. 169. 30 Eliz. B. R. Harding's Cafe, [ ſeems to be S. C. notwithſtanding the difference 
of the year] it was holden by the whole Court (as was reported by Sir Robert Hitcham, Knt.) that if 
a man makes a leaſe of copyhold and freehold, rendring rent, and the copyhold deſcends to one, and 
the free hold to another, that the rent ſhall be apportioned, 


[3. So if the King's tenant leaſes for years, rendring rent, and Cro. E. 851. 
after grants the e of 2 parts to another, and dies, and his Pl, 7: N 
22 held accord- 
heir is in ward for the 3d part of the reverſion which deſcended, jngly, be- 


and the King grants the 3d part over, the grantee ſhall have an cauſe 2 2 
contra 


action of debt for the 3d part of the rent; for it ſhall be appor. PM... 
tion d Mich. 43, 44 El. B. R. between e and Laſſels, ad- the 3d part 


judged.] | 

| : fron is grant- 
ed of a leaſe for life or years, and the tenant attorns, the rent is apportionable, and he chargeable to 
2 diſtreſſes by his own act; and cites 5 E. 3. Quid Juris clamat; and ſo upon the Queen's grant, 
where attornment is not neceſſary. | 


[A. If Jie for 20 years leaſes for 10 years, rendring 341. Cro-E. 65r. 
65. 80. and after deviſes 205. 0 So to 3 perſons, to hold to 3 
each of them one third part divided, and dies, this rent ſhall be S. C. Gaw- 


apporticn'd 


of a rever-- 


e's EA; 2 n aas 1 * 
K ˙ ˙²˙¹Ü 0 


1 | AIpportionment. 


dy and Fen- apportion'd according to this dewije, and each deviſee may have an 
1. 3 action of debt againſt the letiee for his part, ſcilicet, 6s. 8d. 
+" _ ; 3 
able, for the tho thereby the leſſee may be charged im ſeveral actions; tor it 
reaſon here ſeems it might be fo divided upon a grant with attornment, and 
= in the deviſe an attarnment is ſupplied. Mich. 40, 41 El. B. R. 
5 Arge and Watkins, adjudged. Hill. 41 El. B. R. th 
Ctench e between Arge and // atiins, adjudged. ill. 41 El. B. R. the 
contra, & ſame Caſe. | 1 ä 
ad jornatur. : 
—{>14. 65r. pl. 8. S. C. and then Clench agreeing with Gawdy and Fenner, judgment was en- 
ter'd tor the plaintiff with the conſent of Popham, in regard the other three agreed. —— Mo. 549. 
I. 737. S. C. fays that Popham agreed that the rent is dividzble, and paticz without attornment z 
dut hat there is no privity for an action; and judgment for the plaintiff. 


[ 11 } [5. If ee for years of land, rendring rent, accefts a new 

leaſe from the leſſor, af part of rhe land, which is a ſurrender of 
Eu. h ſha'l be zoned ; for this comes by th 
Gen. this part, the rent ſhall be apportioned ; for this comes by the 


. parcel of his act of the parties. Hill. 43 El. B. R. between ib and Cam- 


rerm to the pin, per curiam. 
e ] 
wall be an apportionment ; per Dicer and Manwood. Mo. 114. pl. 255. Paſch. 20 Eliz. obiter. 


6. If a man Haſs two meſſunges in London diviſible rendring 
rent, and after the 4% er deviſes the reverſion of one meſſuage to a 
ſtranger, the rent thall be apportioned. Paſch. 1 Jac. B. du- 

bitatur.] 8 | 
—— [7. If a man leaſes three acres for life, or years rendring rent, 
el. 235- J and after grants the rever/ion / que acre, the rent ſhall be appor- 
Cre. E. tioned, Hill. 10 Jac. B. Co. Lit. 144. and there cites Paſch. 39. 
6-6. pl. 6. El. Rot. 233. between * C:ilims and Harding adjudged, Co. 
1 3 Mag. Charta 504. Where there are judgments cited, P. 39 El. 
8. P. does Rot. 233. B. R. between Callins and Harding, Hill. 42 El. B. 
net appear. between ＋ Ewer and M:yle. Trin. 43 El. B. Rot. 243 Contra 


— Vo. 544. =; F 

Ius . Hill. 6. 7 E. 6 Bendlows. J 

but S. P. | | 

does not appear. 13 Rep. 57, S. C. but S. P. does not appear. 771. pl. 16. S. C. 
but S. P. does not appear. S. P. 8 Rep. 79. b. in Wyat Wild's Caſe.— S. P. by Coke Ch. 


J. accordingly 2 Brownl. 298. | 


þ cg E. IS. If tenant by knights ſervice by his laſt will, deviſes the rever- 
S Cb Soon of two parts, the deviſee ſhall have two parts of the rent. Co. 
8. P. does Lit. 148. cites Trin. 43 El. Rot. 243. between * MVeſt and Laſ- 
not —_ fels, and Hill. 42 E. Rot. 108. B. between + Ewer and Moyle, 
appear, bu : 
fee ſupra pl. Co. Magna Charta, 504. contra H. 6 & 7 E. 6. || Bend- 
4—13 Rep. lows. ] 

$. cites 

C. and S. P. accordingly. + Cro. E. 771. pl. 15. S. C. adjudged for the avowant.— The 
Caſe of Ewer and Moile is in ſeveral other books, but not the ſame point.. C. cited 
13 Rep. 58. that the avowry is good. | 

IS. C. cited and denied. 2 Inſt. 504. S. C. cited and denied 13 Rep. 9. 58. 

A deviſe was of an entire reverficn and rent, which was void for a third part, becauſe it was 
Salden in capite, and debt was brought for two parts of the rent, and held maintainable. Cro. E. 652. 
in pl. 8. mentions it as a Caſe cited as adjudged Paſch. 28 Eliz. Rot. 344.——5. P. and by An- 
derſon J. if the deviſe is good but for two parts then is the reverſion apportioned, and the rent deſtroy- 
d. Le. 310, in pl. 429. Paſch. 33 Eliz. C. B. obiter, 


(9. If the grantee of 100. rent out of land grants l. thereof to 
the grantor, this does not extinguiſh the reſidue, Trin. 1 Jac. B. 
between Alen and Payn, dubitatur.] | 


[10, (So) 
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Lro. (Se) If the grantee of a rent out of land releaſes part of 2 And. 89. 


the rent to the grantor, yet this docs not extinguiſh the reſidue, Nich“ * 
| Mich. 39 


but it ſhall be apportioned. Tr. 1 Jac. B. between Allen and 40 Eliz. it 
Payn.] | was faid per 
| | cur. obiter, 
that by the releafe of part of one entire rent, all is gone, and there can be no apportionment. Rut it 
was ſaid by Drew Arg. what if the graxtee of a rent charge releaſes parcell of the rent to the grantor, 
or his heirs, the reſidue may be apportione l, and the land thall remain chargeable ſtill for that reſidue ; 
but if he releaſes one acre parcel of the land charged, then all the rent is gone. Godb. 116. pl. 13. 
Mich. 39, 40 Eliz. S. P. accordingly, for the grantee dealeth only with that which is his own, viz. 
the rent, and not with the land, as in cafe of purchaſe of part, Co. Lit. 148. and ſo he ſays it was 
holden, Hill. 46 Eliz. ia C. B. which he himſelf heard and obſerved. —See tit. Rent. (B. a.) 


[11. But otherwiſe it is of a common. Trin. 1 Jac. B. ſaid to Cro.E.593- 


„ 594. pl. 35. 
be adjudged. | Mich. 39 & 


40 Eliz. C. B. Rothe ram v. Green, held by 3 J. contra Walmſley, that a releaſe in part diſcharges 
the whole; for the common is entire through the whole land, and judgment accordingly.—2 And. 
Sg. pl. 53. S. C. held accordingly by three judges, contra one, and judgment accordingly. —Noy. 67. 
S. C. and the Court held the common extinct.— Goldib. 114. pl. 6. it is ſaid, Arg. that it a commoner 
takes a leale of one acre of the land out of which his common is ifluing, his whole common is ſuſ- 
peaded. 


2. If a man leaſes for life, or years reſerving a rent, and af- { Be ] 
F. contra 


ter the Ace ſurrenders part of the land to the leſſor, the rent ſhall mage" 
be apportioned, Co. Lit. 158. Cd. Magna Charta. 504.] ter. Godh. 


95. pl. 107. 
Mich. 28 & 29 Eliz. C. B.— Mo. 93. in pl. 231. S. P. and that the rent ſhall be apportioned; cites 
it as reported to have been agreed in C. B.— Mo. 114. pl. 255. Paſch. 20 Eliz. S. P. obiter by 
Dyer and Manwood, 


(13. So if the leſſor recovers part of the land ix an action of S.P. 13 


Rep. 58. in 


waſte, the rent ſhall be apportioned, Co. Lit. 148. Co. Magna 1 Panb. 
Charta 504.] ; eh, 39 Eliz. B. 
R. accord- 


Iy.—S. P. accordingly by Dyer and Maawood, Mo. 114. in pl. 11. Paſch. 20 Eliz. 


[14. So if the leſſor enters for a forfeiture into part of the land, W 


the rent ſhall be apportioned, Co. Lit. 148. ] | Gold. os; 
| Mich. 28 and 29 Eliz. C. B. in pl. 197,— Co. Lit. 148. b. (k.) 
C15. If a copyholder in fee leaſes it for years by indenture, by Tm rt 
licence of the lord, and after ſurrenders the reverſion of one moiety to * le 

F. S. who is admitted accordingly, without any attornment of the —Brownl. 
eſſee, yet J. S. ſhall have one moiety of the rent, and may diſ- = = 
train and avow for it. Hobart's Reports 239, between Swinner- nent lor tlie 

ton and Miller per Curiam. ] | 00 | avowant. 
16. If a man /eafes for years or life, rendring rent, and after P. 56 2 pl. 


part of the land is evicted, or recovered by a ſtranger by elder title, , 4 
the rent ſhall be apportioned. D. 35 H. 8. 56. 14. 1 
6 it. 14. b. 


(p.) —10 Rep. 128. a. S. P. accordingly Mich. 9 Jac. in Clun's Caſe. —— 


[17. If there are two jointenants of a term, and the one aſſigns Roll. Rep. 
over his part to the other, it ſeems that the rent reſerved upon this 2 . 33- 
term ſhall not be apportioned ; for the leſſees by their own act p. 5 net 


cannot divide the rent, by which the leſſor ſhould be put to /everal ' appear. 


diſtreſſes 


* r . 
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C. J. 411. diſtreſſes for his rent. Dubitatur Trin. 14 Jac. B. R. by the bail i 


— 2 of Ipfibich againſt Martin and Parker] 
does not fully appear; but it was there held by three juſtices, that the act of the leſſee ſhall not di- 
vide the action of the lefior; fo if two leſſees make partition, the leſſor may have one action againſt 
them. 3 Bultt. 211. S. C. but it is reported there, that one of the joint-leſſees aſſigned over 


to a ſtranger, and the action of debt was brought againſt the joint-leſſee and the aſſignee, and the 


Sce 


Court was clear of opinion, that the action was well brought, and judgment for the plaintift. 
tit. Actions (C. d.) pl. 51. and the notes there. 


13 Rep. 66, [ 18. If a man ſciſed of fixty acres of land, preſcribes to have com- 
Pl. 3 1. Hill. en in other laud, for all his cattle levant and couchant thereupon, 


Ilg. C. B. and he mates a fragment in fee of five of theſe acres, his feoffee ſhall 


Moſs v. . IP 
Webb, ang have common proportionably pro rata; for the common is joint 


Brown!. and ſeveral, and no ſurcharge or tort is done thereby to the te- 


— — nant. Mich. 7 Jac. between MokEToN and Woop adjudged, 
2 Brownl. Cites Hill. 7 Jac. B. per Coke.] | — | 


297. Morſe 
v. Webb, ſeem to be S. C. and S. P. ſeems to be admitted. Both common appendant 


and appurtenant ſhall be apportioned, by alienation of part of the land, to which the common is ap- 
pendant or appurtenant. Co. Lit. 122. 4. 


Brownl.189. [19. (Se) If a man preſcribes to have common to two yard 
Worſe v. lands, for four beaſts, four horſes, and ſixty ſheep, ſcilicet when the 


Well, ſeems - 
land is ſowed, to have common after the ſeverance of the corn, and 


I 13 J when the land is not ſown, to have common all the ycar; and at- 


Ne ter he leaſes for years, one of the yard lands, the leſſee ſhall have 
and judge. common pro rata. Hill. 7 Jac. B. per curiam. ] 

ment per tot. | 

cur. for the commoner.—2 Brownl. 197. Hill. 7 Jac. Mors v. Webb. S. P. admitted per Cur.—-- 
13 Rep. 65. S. C. and it was reſolved, that if the fame leaſe had been pleaded, the common during 
the leaſe for years i3 not ſuſpended or diſcharged; tor each of them ſhall have common ratable, and in 
fuch manner, that the land in which, &c. ſhall not be ſurcharged ; and if ſo ſmall a parcel be demiſed, 
as will not keep an ox or ſheep, then the whole common ſhall remain with the leſſor; ſo as always the 
land in which, &c. be not ſurcharged,——S. C. cited by Sir Francis North, Arg. Vent. 386. 


20. In aſſiſc, per Thorp, if a man leaſes land for life or in tail, 
rendring rent, and the %% or donce leaſes it to diverſe ſeveral per- 
ſons, the ſeveral leſſees ſhall not compel the leflor or donor to avow 


upon them by portions. Quzre, Br. Apportionment, pl. 18. 


cites 22 Aſſ. 52. 


Prownl. 21. If a man purchaſes part of the land wherein common appen- 


w 3 dant is to be had, the common ſhall be apportioned, becauſe it is 
cordingly, of common right. Co. Litt. 122. a. 


—2BÞBrownl. | | 

298. S. P. accordingly, by Coke Ch. J. Mo. 463. pl. 654. Hill. 39 Eliz. Smith v. 
Bowsat, S. P. agreed accordingly. But Mo. 452. pl. 651. Hill. 39 Eliz. Bradſhaw's Caſe is e 
contra. Reſolved, that if the commoner purchaſes parcel of the land in which, &c. yet the 
common ſhall be apportioned, becauſe it is of common right. 4 Rep. 37. b. Mich. 26 & 27 Eliz. 
Iyrrinzham's Caſe. | 


- P. * 22. But otherwiſe of common appurtenant, or of any other com- 
18 in Cafe Non of what nature ſacver. Co. Litt. 122. a. OY 
of Morſe v. Well, as to the common appurtenant, —-S. P. accordingly by Coke, Ch. J. 2 Brownl. 
298. Reſolved, that if he who has common appurtenant purchaſes parcel of the land in which 
&c. all the common is extinct. 8 Rep. 79. a, Trin. 7 Jac. Wyat Wyld's Caſe. Mo. 463. pl. 
654. Hill. 39 Elz. in Caſe of Smith v. Bowſal, S. P. S. P. reſolved accordingly, 4 Rep. 38. 


a. Mich 26 & 27 Eliz. B. R. Tyrringham' Caſe.— One that had common in a great field, 
wherein ſeveral perſons were ſeverally ſeiſed of ſeveral parts, purchaſcd a part thereof to him and his 
ke:irs, adjucged that the common was extinct. And. 1 59. pl. 203. Paſch. 28 Eciiz, — = 
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Wood and Bellamy.— Le. 43. pl. 56. Kimpton v. Bellamy, S. C. held clearly that the whole 
common was gone. Gouldſb. 53. pl. 4. S. C. & S. P. agreed, and ſeems to be adjudged ac- 
eordingly. { But non conſtat in either And. or Le. or Gouldib. what common this was. 


23. If a man leaſes land, whereof he is N of parcel by diſ- 
ſeiſin, in ſuch caſe the rent is iſſuing out of all che land, and by the 
entry of the diſſeiſee the rent ſhall be apportioned ; becauſe the 
leaſe thereof was not void but voidable. Mo. 50. pl. 150. Paſch. 
'5 Eliz, per Dyer. | 

24. A. ſeiſed of a warren extending into three wills in fee made And. 26. pl. 
a leaſe thereof for years by deed, rendring rent, and afterwards by An. 6 & 5 
deed granted the reverſion in one of the vills to B. and the lee at- E. 6. but 
torned; the Court of C. B. held, that neither the grantee or ſeems to be 
grantor ſhould have any part of the rent; for the law is, that no eee 
contract can be apportioned. Mo. 115. pl. 260. Paſch. 26 Eliz. ingly; but 


Anon. 5 ſays Quere 

b bene of this 
Caſe, for it ſeems that the fum reſerved is no rent, but due annually to be paid to the leſſor, and 
is merely a debt, though it is mentioned to be paid annually. Le. 1. pl. 1. 6 $. ©. in 
the ſame words with Mo. 113. — O. 10. cites S. C. as reported by Bendlowes in 14 H. 7. ac- 


cordingly. | 


25. A. leaſed two cloſes called W. to B. who grants all his eſtate Goldſb. 44. 
in one of them to C. and in the other to D.—A. deviſed all his land I os 
called IF. in the tenure of C. to J. S. who brought debt for rent fon an k 
againſt B. But the court held that the rent ſhould not be ap- Rhode: held 
portioned ; becauſe a term is out of the ſtatute. And at another s 3p” 
day Anderſon Ch. J. ſaid, that if the leſſor of two acres grants 
the reverſion of one acre, the whole rent is extinct. Godb. 95. [ 14 } 


pl. 107. Mich. 28 and 29 Eliz. C. B. Wiſeman v. Wallinger, 


in pl. 339. Arg, Cites S. C. as held that all the rent was deſtroyed. 


(C) By AQ of God. Fol. 236. 
h 
[I. IF a man leaſes land for life or years rendring rent, and af- * It fem 
: ter part of the land is ſurrounded Ly freſh water, this will _ _ 
ſnot] make any apportionment of the rent, becauſe the foil re- that which 
mains, and the 4% only ſhall have the fiſh in the water, and by or- is printed pt. 


. : . | TED! 15. but I do 
dinary intendment this may be regained again. Contra 35 H. 8. 15:90 


D. 56. . 14. tis ey | 
| 7; - point there. 
See tit. Rent (I. a.) pl. 19. and the notes there, 


[2. But if a man leaſes for life or years rendring rent, and part 
of the land is ſurrounded with the ſea, this will make an apportion- 
ment of the rent, for though the ſoil remains to him, yet the wa- 
ter is part of the ſea, and ſo is common to every man to fiſh therein as 
well as the leſſee, and by ordinary intendment there is vt any p/- 
foility of regaining it. Contra 35 H. 8. Dier $6.] 

[3 If part of the land in leaſe be burnt with wilifire, yet this p. 56 4 all 
will not make any apportionment, for the land remains nativith- 15.Trin, 3; 
flanding, and cannot be ſo conſumed but fome benefit may be wet 25 
made thereof. D. 35 H. 8. 56. 14. e 5 


Caſt 


— Le. 252. 


1 1 


yon 0 
” A I 


i, Apportionment. 


Caſe was of a leaſe for years of land and a flock of ſheep rendring certain rent, and all the ſheep died. 
It ſeemed to ſome that the rent was not apportionable though it be the act of Cod, and no default in 
either the lefiee or leſſor, but others were of the contrary opinion; but all thought it equitable and 
reaſonable to apportion the rent, — See tit. Rent. (I. a.) pl. 10. and the notes there, 


Br. Appor- [4. If the land in fee deſcends to two coparceners, of which 
3 one had a rent in fee iſſuing out of the ſame lands, and after they 
S. C. but mate partition, the rent ſhall be apportioned, though all deſcended 
ſays nothing to her per mie & per tout before the partition, becauſe this hap- 


of the par- pened by act of law. 34 Ait, I 5. adjudged. ] | 


tition, but 
only that by the deſcent of the land to the 2 the rent is extinguiſhed for the moiety, but that in 
ſuch caſe the cannot diſtrain before partition, as it is ſaid arg. -——Br. Extinguithment, pl. 31. 


cites S. C. aad awarded by advice of all the juſtices that the rent was extinct only for the portion; 
and the other point was faid ftrong'y arg, Co. Litt. 1-0. a. S. P. that the rent ſhall be ap- 
portioned; and it the graatee inteotis another of her part of the land, yet the moiety of the rent 
remains iſſuing out of her ſiſter's part, becaule the part of the grantee in the land was, by the de- 
ſcent, diſcharged of the rent. S. C. cited Arg. And. 175. in pl. 211. 


Br. Extin- [F. If part of the land out 4 which a rent-charge iſſues, deſcends 
- poured to the grantee of the rent, this ſhall be apportioned, becauſe it is by 
S. C s. P. the act of God. 34 All. 15. adjudged.] 
Litt. S. 224. 

and Co. Litt. 149. b.—See tit. Rent (W) pl. 1. and the notes there. 


6. If land held by rent deſcends ta two coparceners, and after be- 
fore partition one grants over her part ts a flranger, the rent ſhall be 
apportioned. 2 E. 2. Avowry 184. adjudged that an avowry up- 
on both ſhall abate, becauſe there ought to be two avowrics upon 
them. ] 
f 15] IJ. If the conufor of a recognizance aliens ta ſeveral men, and 

after part of the land deſcends to the conuſee, all the land is dif- 
Ima charged, becauſe he cannot make contribution, ſo that an ap- 
extin; per portionment might be. 34 All. 15.] 


Skip. to | 
which Finch. agreed, for debt is intire and cannot be extinguiſhed in part but in toto. Br. Ex- 
tinguiſhment, pl. 3 1. cites S. C. — See Fines (A. b.) | 


S. P. per (8. If land for which ſuit is due be in ſeveral men's hands, and af- 


_— ter part of the land deſcends to the lord, all the ſuit is extinct, and 
agreed, for there can be no apportionment, becauie it is intire, and the one 


the lord ſhouid do the ſuit, and the other ſhould make contribution. 34 
can neither Aſl. 1 ] | 

do it nor 15. 

take contribution. Br. Extinguiſhment, pl. 31. cites S. C. Pr. Apportionment, pl. 17. 
cites S. C. & S. P. accordingly. 6 Rep. 2. a. at che bottom, S. P. accordingly. Hill. 30 Eliz. 
in the Court of Wards in Bruerton's Caſe, cites 34 Ai. 15 and 35 H. 6. Execution 21. Co. 
Litt. 149- a. S. P. 


9. If donee in tail dies without iſſue, the donor enters, and the 

eme „ the donee gets deten, or if tenant in fee dies without heir, 

the {ord enters for eſcheat, the feme of the tenant is endowed, by this 

the feme ſhall render the third part of the ſervices, becauſe the extin- 
ee is the act of God, Br. Apportionment, pl. 17. cites 

34 All. 15. | | | | 

bp cited 10. A leafe was made of land and -4 a flock of ſheep, rendring 
rent, all the ſheep died. S:veral juſtices and ſerjeants were of 
opinion that the rent was apportionable, and many others that 


5 it 
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was not, but all thought that it was equitable and reaſonable to 
apportion it. And afterwards the Caſe was argued in the reading 
of Moore the Lent following, and it ſeemed to him, and to Brooke, 
Hadley, Forteſcue, and Brown Juſtices, that the rent ſhould be 
2pportioned, inaſmuch as no default was in the leſſee. D. 50. pl. 
15. "I rin. 35 H. 8. Anon. 


(D) By AQ ff Lare. 


Fi FF the king's tenant leaſes for years, rendring rent, and af- Cro. E. 85r. 
ter grants two parts of the rever/ion to another, and dies, 0 3 

his heir in ward to the king, and the king grants the ward of the pl. 3. and 

body and land to another, and after rent is arrear, the patentee of the notes 


the 34. part of the reverſion hall have an action of deve for the .. 
34.- part of the rent, tor it ſhall be apportioned. M. 43, 44. El. 
B. R. between Jet and Lafjels, per Curiam adjudged. | 

(2. If the lands of a mona/try were granted to A. reſerving 281. _— _ 
rent per annum, for the 10th of all the land according to the qereq ac- 
ſtatute of H. 8. and after A. grants the greater part of the cordingly. 
land 7 B. and after by agreement between A, and B. B. uſed to 
pay 201. of the rent per annum for that which ¶ he] held, and after the 
grantee is attainted, by which h:s part of the land comes to the king; 
though all the 1oth part was originally chargeable and leviable 
upon all and every parcel of the land, yet inaſmuch as part is (*) 820 2 
come to the king, it ſhall be apportioned, and B. ſhall pay only 
his 20l. as he paid before. P. 8 fac. Scaccario, Sir F. Littleton's 
Caſe, adjudged.] 

(3. If a man, being / in fee of black acre, and paſſeſſed for No. 848. pl. 
twenty years of white acre, leaſes both for ten years, rendring rent, * 
and dies, by which the rever/ion of one acre comes to his heir, and nothing => 
the 4ther acre to the executor, the rent ſhall be apportioned, becauſe faid as to 
it happens by act of law. Dubitatur Paſch. 14 Jac, B. R. be- | 16 J 
tween Moody and Garnon.] this point 
; | bythe Court. 
—Cro. J. 390. v1. 3. Hill. 12 fac. B R. Moody v. Germons, S. C. but as to this point no opinion 
vas delivercd ; fed adjornatiry 3 Bultt. 153, 154. S. C. and the Court agreed clearly upon the 
apportionment, that by the act of law this may well be, and that there is no doubt of it, but judgment 
was given upon the ablurdity ot the words of the condition, viz. (reftrain) for (diſtrain) Roll. 
Rep. 330. pl. 37. S. C. adjornatur; and ibid. 367. pl. 20. S. C. but as to this point, whether the 
aoun⁰,itioen ſhall be apportioned the Court did not ſpeak of it, becauſe the verdict found that the leſſor 
was potletied of part of the land tor years to come, and of part in fee, and made the leaſe, and 
atter died ſeiſed ot the revertion for years, and there fore the Court ſeemed clearly of opinion that 
no apportionment can come in queſtion; tor it might be that he had ſurrendered or granted over the 
reverlion of the term, aud {o the condition fevered by his own act, and then the condition cannot be 
apportioned, and for this caule judgment was given clearly againlt the plaintiff. —See tit. Rent (F. a) 
pl. 5. S. ©. | 


[4. If a man Jedes for years, reſerving rent, and after one See tit. 
moiety of the reverſion is extended upon an elegit, he ſhall have one _ (. 2.) 
moiety of the rent, and it ſhall be apportioned. Hill. 10 Jac. B. ED 
Sir Thomas Campbell's Caſe, per Curiam reſolved. ] 

(5. If the huſband makes a leaſe for years, rendring rent, and 
after his death his wife recovers the 3d part ol the reverſion for her 
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dotber, ſhe ſhall have one third part of the rent, and ſhall have an 
action for it. Hill. 10 Jac. B. per Curiam. ] 

[6. Se if the feme be enanwved of the 3d. part ef the rent-ſervice 
in fee, ſhe ſhall avow for the 3d. part of the rent, as if the tenant 
holds by 3 pence, ſhe ſhall avow for 1 penny. 24 H. 8. Brook 
13 139.) 

A feme who had a rent-c has ge married with the tertenant, the 
baron died, the fe me diſtrained and made avmwr , after which ſhe 
was endowed of the fame land, and by the beſt opinion the rent 
ſhall be apportioned. Br. Apportionment, pl. 20. citcs 5 E. 25 
and Fitzh. Avowry, pl. 206. 

8. If land deſcends to one daughter, and the ſcigniory of it deſcends 
tz her and ts another daughter, the fergniory ſhall be apportioned, 
and ſhall not be extinct but for the moiety. Br. Apportionment, 
pl. 17. cites 34 Atl. 15. 


Where the /5-4 purchaſes the land, and the ſeme of the tenant. 


15 endowed after, ihe ſhall render no part of the ſervices, becauſe 
the act of the party. Br. Apportionment, pl. 17. cites 34 Atl, 15. 


10. So of forejudger in writ of meſne, & c. which are the acts 


of the party. Br. Apportionment, pl. 17. cites 34 Aſſ. 15. 
The ſame of 11. At common law, if A. had made leaſe of 2 acres, one in 
s coneirier borough Engliſh, and the other in gavelking, rendring certain rent, 
y the leſſee 
13 and had iſſue 2 ſons and dies, in this caſe the rent ſhall be appor- 
lenſe. Godb. tioned, D. 4. b. pl. 5. 
2: P-3-22 12. A. has commyn of paſture ſauns numbre in 20 acres of land, 


Elis. C. B. 
and 10 of thoſe acres deſcend to A. the common ſauns numbre is 


intire and uncertain, and cannot be pp but ſhall remain; 


but it it had been a common certain, (as for 19 beaſts) in that caſe 
the common fhould be apportioned ; and fo it 1s of a common of 


eftzvers, of turbary, of pijchary, &c. and yet in none of theſe caſes. 


the deſcent, which is an act in law, ſhall work any wrong to the 
tertenant, for he ſha!l have that which belonged to him; for the 
act in law ſhall work no wrong. Co. Litt. 149. a. 


L 47 -4 | (E) Hay it ſhall be made. 


see Rent LI. THE Court in an action of debt for all the rent cannot 
( 250 | make an apportionment pr demurrer, for it ought to be 
1 done by the jury, Hill. 43 Elz. E. R. between Fiſh and 
Campion, per curiam ] 

S. P. by 2. But it ſeems, that a man may bring an action of debt for 
r Ch. j all the rent, and if the jury ſee cauſe of apportionment, yet 
292. Pech. the plaintiff ſhall recover ſo much as he ought tv have upon the 
1% Jac. in apportionment. Dubitatur Hill. 43 Eliz. B. K. Paſch. 14 Jac. 
IB. R. per Coke.) 


Mood 

Garnon. 11 in caſe where rent reſerved upon a leaſe ſhall be apportione l, the leſſor in an action 
of debt demands more than tc dug, yet upon nil debet he thall recover fo much as ſhall be appor- 
tioned aud af Teſſed by the Jurys and be barred for the reſidue. 3 Rep. 24. a. per Popham Ch. J.— 
$:4.6.in pl. 1. Arg. cites gliis opinion of Popham.——S, P. reſolved accordingly. Brownl. 33. 


Hill., 10 Jac. | | 


apportionment. 17 


- A 


[3. $9 upon an avwry, ibidem agreed. Co. M. Charta. 592. WE: 25 


2 Inſt. 505. 


[4. Ss if the lord diſtrains for rent, and the tenant makes re/- coor 
rous, and the rd bring; an affiſe, and the tenant pleads no tort Wc 
&c. tho' the lord had diſtrained for 10s. rent, yet F there Quia Empto- 


ought to be an apportionment, and not ſo much due, the jury _ 81 
ball apportian it. Co. M. Ch. 503. ] 223 
| : (F. a) (G. a) 


[5. But when a rent is to be apportioned, he who will demand S.C.&S.P. 
4 by oke, 


the rent, by force of a condition ts avoid the eſtate, ought to de- Cb. J Kon 
mand the ſum direttly, to which the rent ought to be apportioned, or Rep. 3688. pl. 


otherwiſe his demand is not good. Paſch. 14 Jac. B. R. per 25. Paſch. 
c Wc 


Moody v. Caren. C. and 8. P. by Coke Ch. J. for conditions are odious in the law, and there- 
fore to be taken ſtrictly: and that in ſuch caſe, the plaintiff ought to be ſure, as it were, to hit the 
bird in the eye, or not to re-enter. 3 Bulſt. 155. 


| = | . . : : See tit. 
6. But if there be a cauſe of apportionment of a rent ſervice, Rent. (E. 


and the {rd avows, or makes title in an afliſe, for leſs rent than 1s — "nl 
due to him upon the apportionment, he ſhall not recover more Roll. Rep. 
rent than he has made title to have. Co. M. Ch. 504.} 386. pl. 20. 

N | in the Cate 
of Moody v. Garnon, ſays, that in that caſe the plaintiff's demand was of leſs, than upon the appor- 
tionment he ought to have, but that nothing was faid to it, whether it was good or not. 


7. Leaſe was made of land and houſe for 24 years rendring one 
entire rent for the Whole; afterwards, leſſor granted the rever- 
ſimm of the land; leſſee attorned. Afterwards the /efſor and grantee, 
with conſent of the lefſee, made an apportionment of the rent; VIZ. 
that the leſſor ſhould have ſo much, and the grantee fo much. 
Dyer and Manwood held the apportionment good. Mo. 114. 
pl. 255. Paſch. 20 Eliz. Anon. | 


(F) In Equity. In what Caſes. 18 J 


1. ONEY was covenanted to be laid out an land to be ſettied 

1 to the uſe of A. for life, remainder to the hrit, &c. ſon 
of the marriage in taile male, remainder to A. in fec; and in 
the mean time, the money being 10,000]. was to be placed out 
upon ſecurities, and the intereſt ariſing, to be paid to ſuch perſons as 
fuld be entitled to the rents of the lands, when purchaſed and 
ſettled according to the limitations. There was no iflue of the 
marriage; the 10,0001. was placed out on a mortgage, and the 
intereſt payable half yearly. A. died in the broken part of the 
half year. Lord Macclesfield ſaid (as the reporter ſays he un- 
derſtood him) that tho' A. died in the broken part of the half 
year, yet, this intereſt ſhould not be taken as a rent, but ſhould 
be apportioned, and a proportion go to A.'s adminittrators. 
: Rep. 171. 176, Tin. 1723. Edwards v. Lady War- 
WICK, 
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Apportionment. 


2. By a truſt in a marriage ſettlement, portions for daughters 
were to be raiſed, payable at 18, or marriage; and maintenance in 
the mean time, payable half-yearly at Lady- Day and Mich. untit 
the portions become payabic., The eldeſt daughter attained 18 in 
Auguſt ; the queſtion was, if any proportion of the maintenance 
was to be paid from the Lady-day, to the time in Auguſt ? And 
the Maſter of the Rolls decreed maintenance, to be paid for that 
time in proportion; and ſaid, that maintenance is always fa- 
voured, being for the daily ſubſiſtence of children, and not like 


_ Intereſt, which is only for delay of payment of what 1s duc; 


1 


whereas, in this caſe, the portion is not due till 18. 2 Wms. 's 
Rep. 501. Mich. 1728. Hay v. Palmer. : 

3. Upon a petition at the Rolls by Sir Robert Raymond, Ch. 
J. and Ventris Eſq; adminiſtrators with the will annexed to the 
I-te Lord C. J. Holt, and being alſo appointed truſtees by the 
Court, to execute the truſts of the ſaid will (the executors and 


truſtces by the ſaid will having renounced their truſt) for dt- 


rection of the Court on this Caſe, viz. The reſidue of the teſ- 


tators perſmal eflate was decreed to be laid out in purchaſe of land, 
to be ſettled according ta direttioms in the will; and until proper 
purchaſes could be ade, the money was to be put out in government 
or other ſecurities, with the approbation of the Maſter ; and the in- 
tereſt of the money was to be paid ta the truſtees to be accounted for 
by them to ſuch perſons as ſhould be ſucceſſively entitled to the rents 
of the lands, when purchaſed, according to the will, Sc. part of 
the truſt money was inveſted in South Sea annuities; Mr. J. H. 
being tenant for life (with remainder to his brother Mr. R. II.) 
die 25th of January, 1728. The widow and admini/tratrix «of 
J. H. claims an apportienment f the half years dividend or annuity, 
due and paid the Lady-day next after her huſband's death, as in- 
tereſt due to him, at the day of lis death; on the other hand, 
R. H. as next in remainder, inſiſts, that in regard his bro- 
ther J. H. the tenant for life, died before Lady day, 1729. when 
che half year's dividend or annuity became due and payable, he, 
as next in remainder, is entitled to the whole dividend, as he 
would have been to the whole half year's rent, if the money had 
been laid cut in land. It was ordered, that the ſaid half year's 


dividend ſhould be apportioned by the truftees, and that ſo much 


thereof, as by computation was due to J. H. at the day of his 
death, ſhould be paid to the adminiſtratrix, and the reſidue to 
R. H. the next in remainder; for that theſe annuities are in na- 
ture of intereſt, which tho' payable but half yearly (as intereſt. 
is often reſerved on mortgages, and other ſecurities) yet, where 
intereſt is given for life, it is always computed to the day of the 
death of the tenant for life, or to the day of paying the princi- 
pal. But as to anther claim by her as adminiſtratrix to her 
huſband, as to the growing iutereſt of 60001. South Sea annuities, 
which were jold by the truſtees 11th Auguſt 1727 in order to raije 
none) ſor a purchaſe, from the Lady-day next before ſuch ſale ; the 
Court was of opinion, that ſhe was not entitled to any allow- 
ance, for intercit of that ſum, though the wuſtecs —_ 
| | enale 


Apportionment. 


chaſed the ſame in the middle of the half year, when three 
months intereſt had incurred upon them, and Mr. J. H. had 
made an allowance for ſo much intereſt as was incurred at the 
time of the purchaſe, out of his eſtate for life, and the ſums ſo 
deducted by the truſtees out of the next dividend, were added 
to the principal truſt money; yet the Court would not make 
her any allowance, for the intereſt incurred from Lady-day 
1727, to Auguit 12th following, when the annuities were 
fold; becauſe they being fold to make a purchaſe of land, J. H. 
the tenant for life, would be entitled to the growing half year's 
rent at Michaclmas, in lieu of intereſt, and ought not to have 
both; per Jekyll, Matter of Rolls. MI. 8. Rep. Hill. 3 Geo. 2. 
Raymond Ch. J. and Ventris. | | | 


Apprentice. 


(A) Who ſhall be ſaid to be. 


1. MMM between the maſter and athird perſon,the ſervant 5 Mod, 328. 
= not being party, Mares NG apprenticeſhip. 2 Salk. 479. pl. * 
28. Prin. 9g W. 3. B. R. The Caſe of Cheſterfield. 44. lerri- 

i : ſon's Caſe, 
S. C. and S. P. admitted. —12 Mod. 132. The King, and ſerriſon, and inkbitants of Cheſter- 
meld. S. C. and S. P'. admitted. —Carth, 400. Cheſtecteld v. Walton Parith 8. C. & S. P. ad- 
mitted. | a : | 


2. An apprentice miiſt be by deed, and cannot be diſcharged but 8. P ug. 
by deed ; per tot. Cur, 6 Mod. 182. Trin. 3 Anna B. R. the — 
Queen v. Daniel. 


(B) The Power of the Maſter. 


I. AN apprentice to a ſurgeon, was ſent by his maſter to the But other 
wiſe if it be 


* Eaft Indies; adjudged that a maſter cannot fend his ap- exprefiy 
prentice beyond /ca, except himſelf goes with him; but he may agreed, or 
tend him to any part of England. Brownl. 67. Hill. 13 Jac, tat me, na- 


Coventry v. Windall. — . — 


ſhip doth import it, as if the maſter be a merchant, adventurer or ſailor. Hob. 134. pl. 180. | 


Coventry v. Woodhall. S. C. 4 


2. If the apprentice, an infant, miſbehave himſelf, the maſter [ 20 7 
may correct him in his ſervice, ar complain to a juſtice of peace, to 
C | hare 
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20 | Apprentice. 


have him puniſhed. Cro. C. 179. pl. 3. Hilli 5 Car. B. R. 
Gibert v. Fletcher. 

3. Information was brought againſt the maſter for 7mmoderate 
beating his apprentice by indenture, and held that it lay, and the 
detendant was convicted. 2 Show. 289. pl. 288. Paſch. 35 Car. 
2. B. R. the King v. Keller. 

4. If an apprentice in London marries without his maſters conſent, 
the maſter cannot turn him away tor that reaſon, but he mult ſue 
his covenant. 2 Vern. 293. pl. 443. Hill. 1704, at the end of 
the Caſe of Stephenſon v. Houlditch. | | 


(C) Actions, &c. by the Maſter. In reſpec of 
Strangers. And Pleadings. 


I. "PRESPAS> quare M. apprenticium ſitum cepit, &c. is good, 
with Cu contig when he was detained, and how many 
vears he ſhould be apprentice; for he ſhall not recover the apprentice, 
but damages ; Br. Faux Latin. pl. 38. cites 38 H. 6. 31. 

2. Treſpajs of an apprentice taken ſhall be quare apprenticiuum 
cepit, and not ſervientem; for then the Count ſhall abate the writ, 

Br. Faux. Latin, pl. 38. cites 21 H. 6. 31. | 
Theinticing 3. Action on the Caſe by A. againſt B. for iuticing his appren- 


© £4. tice (A being a tradeſman in London) t depart from his ſervice 


pat from lis for © days, and diverſe times 1% take money out of the box of the 


maſter is ſhop, and play at cards with B. and that B. cozened the appren- 
Se tice; the Court thought A. might well have action for the de- 
public ga- Parture, and loſing the money is a damage to A. and the cozenage 
tire, but is but an aggravation of the offence, and for that the apprentice 
nee Pit? * himfelf only ſhall have an action; but in this caſe, becauſe the 
by an actien damages were intire with reſpect to the cozenage as well as to the 
on the Cate, departure, A. could not have judgment by the better opinion of 


pe Court. Noy. 105. Mich. 43 and 44 Eliz. C. B. Valley v. 


may well 


| maintain. Richmond. 


6 Nod. 182. 
Trin. 3 Ann. B. R. the Queen v. Daniel. 


Raym. 2:09. 4. Cafe lies for ſeducing an apprentice from his ſervice, per quod 


_ the matter loſes his ſervice. Admitted, Lev. 299. Mich. 22 
—2 Stund. Car. 2. B. K. Hamilton v. Vere. 


469. S. C. 


5. [ndi?ment for cauſing an apprentice to abſent himſclf from his 
maiter, and keeping and detaining him in that abſence, It was 
moved to quath it, becauſe not a thing of a public nature, being 

no other than an action on the Caſe ; but the Court ſaid it was a 

great ofience, and would not quaſh it ; but left the party to de- 

mur if he would. 12 Mod. 195. Irin. 10 W. 3. the e V. 
Kitchner. | 

© Mc. 6g. 6. An indictment was for procuring an apprentice to depart unlaw- | 

fi; from his maiter, and ſeducing him to take and carry away his 

| maſter's 


Apprentice. 20 


maſler”s goods. The defendant was found guilty, and it was moved wiSarreſtel. 
that this was only a private injury, for which cafe dies, and not in 1 A. 
its nature public to maintain an indictment ;z beſides, no fact is 1; Ann 
laid to be done in purſuance of this inticing, and as to the carry- B. K. 5. C. 
ing away the goods no venue is laid where the goods were taken fungen 
away; and judgment was arreſted. 1 Salk. 380. pl. 17. Hill. 2 heldnaught, 
Ann. B. K. the Queen v. Daniel. rene: or 
191. pl. 21. S. C. and held naught. S. C. cited 6 Mod. 289.—0 Mad. 288.-Mich. 3 
Anne B. R. the Queen. v. Collingwood, S. P. held accordingly. 


7. A common a-?191 of treſpaſs will not he tor inticing an appren- © 217 
tice or ſervant from his maſter; but if one will rate away my ap- 
prentice or tervant 2th force, treſpaſs will Te for the maſter, de- 
claring upon the force, per quod ſervitium amiſit; per tot Cur, 
6 Mod. 182, rin. 3 Annz B. R. the Queen v. Daniel. 
8. If a man knows that an apprentice ran away from his maſter, 
and he keeps and employs him, the proper remedy is to bring an ac- 
tion for ſo much money paid to the plaintiff” s apprentice in wrong of 
the plaintiff; per the Ch. J. Barnard Rep. in B. R. Paſch. 2 
Geo. 2. at the fittings at Guildhall, Ayneſworth v. Wood. 


(D) Of ſuing Bonds for Apprentice's Fidelity, &c. 


I. TN debt on apprentice's bond, that if apprentice ſhould ezzbez- Itis not ſuſ- 
to 3 1 : 8 3 fie tent to lay 
le, &c. and it within 20 days after notice given thereof 4% . 


defendant and ane A. and proof to them made, &c. ſhewing to de- „e made, 


fendant and A. a cin under hand of the apprentice is not proof but plu¹jE] 


ſufficicnt, the apprentice being not fide dignus, and notice and * 
proof ought to be given to them both together, and not to one at net be 
one time, and the other at another time. Plaintiff ſhould ſhew in embez=ied ts 
what place he become apprentice, and that he was ſuch a perſon as ane, 33 
might be apprentice by 5 El. and tho' the ſtatute is not pleaded de- Material un- 
tendant ſhall take advantage thereof, becauſe it is a general ſtatute, leſs ſuch a 
Cro. E. 723. pl. 55. Mich. 41 and 42 Eliz. C. B. Cardinall v. — 
44 | he muſt aiſs 
allege how the proof was made. Cro, J. 488. pl. 8. T:in. 16 Jac, B. R. Lee v. Fydge. 


: / 

2. Bond was given fir the truth and honeſty of an apprentice. 
The maſter pretended goods were loſt, and got the apprentice to 
/ign a nite as of particulars of the goods loſt and the value of them, 
but let the note {leep tor two or three years without acquainting 
the obligor with it. An iſſue was directed on a quantum damnifi- 
catus, but the note not to be given in evidence, and afterwards 
the defendant, the maſter, being nonſuit upon full evidence, a per- 
petual injunction was decreed againſt the bond for all breaches paſt 
before the action brought by the maſter at law. Fin. R. 47. Hill. 
25 Car. 2. Triſt v. Buckeridge. 

3. A. a father, on putting out his ſon apprentice to B. was wg rakes 
bound in a bond of 1000/. penalty for his ſon's fidelity, The jon imbez- * 14. King 
es 2030. which A. paid, but deſired B. to truſt the ſon no more umegz3.S. C. 
with cath, or but very ſparingly. About a year after the ſon em- me i 
bezzled about 300l. more, and (© it ſtood tor ſeveral years, when — — 
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27 . Apprentice. 


upon account it appeared he had embezzled 2750l. but of this B- 
gare no notice to A. till two years aſter the apprenticeſhip end— 
ed. The Maſter of the Rolls decreed A. to pay the 1000l. over 
and above the 203]. before paid, but Ld, C. King decreed the 
payment of fo much as would make it in all 10001. and the 203]. 
to be as part of it. 2 Wms.'s Rep. 288, Prin. 1725. Shep- 
herd v. Beecher. | | 


L. 22 J (E) Chargeable. In what Cafes, And How. 


8. P. admit. x, APPRENTICE ſnall not be charged to account by a ri? 
I of account. F. N. B. 119. (D) 
apprentice | 
by the name of an apprentice is not chargeable in account. 11 Rep. 89. b. cites S. C. E. S. E. 3. 
46 & H. 4. 14 b. 8 

But an apprentice may be charzed in account vpor collateral receipts, which do not concern the 
ordinary trade of his maſter. 3 Le. 63. pl. 92. Hill. r9 Ei. B. R. Kivers v. Pudley, 


2. Treſpaſs upon the Statute of Labourers again/? a ſervant fs. 
departing within the term, the defendant ſuid, that he was apprent:ce 
with him in the my/tery of, Kc. and he would not teach him the myſ- 
ter, but beat him ſo that he could nt tel with him. Judgment, 
&c. and it was held double, viz. the teaching and the battery, by 
which he relied upon the teaching, Br. Double, &c. pl. 70. cites 
WE. Z. 22. | 

17 mafter 3. Where a man is Yul that he ſhall ferve fan 19 years, and 
ren cover ſhall not abſent pg | without ſpecial licence of his maſter, there it 
tavirg bis is ſufficient to ſay that he jerved 10 years and did not abjent himſelf 
fervice at witheut ſpecial licence, &. without ſewing the number of licences 
Jed and the time; for it may be that he licenced him 1000 times, 


ti me, and A 5 5 5 
defendart and where a licence is pleaded he gught ts ſhew the place where, &C. 


A K 4. . 

aut ties by Br, Pleadings, pl. 96. cites 6 E. 4. 2. 

v:rtuc of a . 

dicence, at that time the maſter cannot on that declaration give evidence of a leaving him at another 
time, tor there the time is material, and is not lixe a trailitory matter in treipaſs per Holt, Ch. J. 
6 Mod. 70. Mich. 2 Annæ B. R. Anon. 


Bythe cnſtem 4. An infant of 16 years bound himſelf apprentice in Lon— 


of Loan IE WES 3 „ . 
2. infant . don, and after went away with ſome of his maſter's money. In 


bove the age the indenture are theſe words, That the apprentice /ha!! te (ora! L 
ef 12 , fecreta ſua velaret & ſimilia, without other words of covenant ex- 
may | eat: 2. ' | . 
bimfeif ap- preſſed. In covenant againſt him the Court held, that thoſe 
yrentice, but words imply covenant, and ſeemed of opinion, that by the cuttom 
the Court of London the action lay againſt him. Mo. 135. pl. 280. Trin. 
ſaid that not- SR Reanton's C = 
withſtanding 25 12. anton s Cale. | 
this cuttom a collateral coverant ſhall not bind him. Cro. E. 652, 653, pl. 12. Hill. 41 Eliz. B. R. 
Walker v. Nicholſon. | 

In an action of covenant upon an infant's indenture of apprenticeſhip, the plaintiff ſet forth the 

euſtom of London, that one above 14, and under 2, unmarried, may bind himſelf apprentice, and 
that the maſter thereupon ſhall have tale remedium againlt Lim as if he were 21, and alleged that 
defendant went from his ſervice per quod, & c. The Court held, that by the words (tale remedium) 

2 action of covenant lies againſt him as againſt a man of full age; and tho* by commen law or the 
Haute hi corcnant hall not bind him, yet by the cuttom it hall. Mod. 271. pl. 22. Trin. 29 


Car. 2. B. K. Horn v. Chandler. —Admitted that covenant lie- 2 Vern. 392. pl. 445. Hill. 


1744, au 1 „ 5 the Cale of Stephenton v. Hioulduch. 


5. Debt 


Apprentice. 
* 2 was brought on a bond entered into by an apprentice ta 
geliuer up a true and juſt account of all wares delivered to him to 


trade withal, It was objected, that this was void by the ſtatute of 


5 Eliz. (cap. 4.] But per tot. cur. clearly, all ſuch contracts are 
out of this ſtatute, that being only to make contracts void for the 
having an apprentice, whereas this is only for the making a juſt 


account, which is a collateral thing; and judgment for the plaintiff. 


3 Bulſt. 179. Paſch. 14 Jac. Bennet v. Belfield. 


6. In action of covenant brought againſt an infant-apprentice, 


for departing from his ſervice without licence, it was held that he is 


not bound by any covenant or obligation of his, either at common 


law, or by the ſtatute of 5 El. Cro. C. 179. pl. 3. Hill. 5 Car. 
B. R. Gilbert v. Fletcher. | | 

7. One bound apprentice to a taylor in Oxford, marries at the 
end of 2 years. and after ſerved out the reſt of his time. Covenant 
will lie againſt him; but it is no loſs of his freedom, and a manda- 
7245 Will lie to make him free, Lev. 91. Hill. 14 & 15 Car. 2. 
B. R. "Townlend's Cale. 


C bat the point of covenant does not app ar,——— e — Raym. 69. S. C. but S. P. does 
bat ibid. 92. S. C. & S. P. admitted. 


8. Debt upon hend, for the faithful ſervice of an apprentice, con- 
ditioned amongſt other things, That the apprentice ſhould give an 
account of his maſter's wares, &c. upon reaſonable demand, The 
defendant pleaded performance, The plaintiff replied, that ſuch 
goods came to the hands of the apprentice at H. and that he was 
required to give an account thereof, but refuſed. Exception was 
taken to the replication, that i was not faid who required the 
apprentice to account, nor te whom; and likewiſe that it was 
adtunc & ibidem recuſavit, but not adhuc recuſat; and held to be 
ill. Lutw. 386. 389. Hill. 1 & 2 Jac. 2. C. B. Elwes v. 
Vaughan, | : 

9. An apprentice was turned over to A. according to the 
cuſtom of the city of London, before the chamberlain, &c. The 
aſſignee cannot maintain covenant on the indenture of apprenticeſhip; 
tor he is no party to the deed, and cuſtom cannot make an 
aſſignee, Show 4. Paſch. x W. & M. Barker v. Beardwell. 

19. Covenant lies not againſt an apprentice, being an infant. 


7 Mod. 15. Paſch. 1 Ann. B. R. Lilly's Caſe. 


11. A waterman's widow took an apprentice, Who went to ſea 
[being preſſed into the Queen's ſervice] and earned 2 tickets, 
which came to the defendant's hands. She brought trover for the 
tickets, and had judgment; for whatever an apprentice gains belongs 
to the maſter, and he may have action for it. 1 Salk. 68. pl. 8. 
Tin. 2 Ann. B. R. Barber v. Dennis. 


11 


Sid. 107. pl. 
20. Town\- 
end v. the 
Mayor of 
Oxford, S. 
not appear; 


And if he be 
apprentice 
only, de face 
to is ſuffi- 
cient. 

* 6 Mod, 


69 S. C. & 


S. P. agreed 
it he were 2 


le gal apprentice; and it being objected, that he was not a legal apprentice, Holt, Ch. J. ſaid he would 


underitand him an apprentice de facto, aud that is ſufficlent againſt the detendants being wrong doers. 


12. An apprentice's embezzling or making uſe of his maſter*s caſh, 
will be a forfeiture of his indentures; for he has only the cuſtody 
of his maſter's goods; per cur. 19 Mod, 134. Hill. 11 Ann. B. R. 

| 8 13. Apprentices 
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23 Apprentice. 
13. Apprentices under 15, robbing their maſters, are not excluded 
from having their clergy by 12 Ann. cap. 7. 
14. In indentures of apprenticeſhip the father covenants to pay 
. action of the apprenticeſhip- money; the /on covenants to account for his maſter's 
account is goods; and in the concluſion father and ſon each bind themſelves for 
. the true performance of all covenants and agreements therein, Per 
fervact, but Cure. The end of binding the father was to anſwer wrongs done 
not againſt by the fon, and he muſt anſwer for any; and the covenant that 
. each did bind himſelf, &c. muſt be fo, where the ſon is bound to 
151. pl g4. perform the thing for which the covenant was made, and this clauſe 
is uſually inſerted, that the covenants may be taken diſtributively, 
. VIZ. that each of the covenanters ſhould perform his part; and 
this makes the covenant of the ſon bind the father, who cove- 
nanted for him as well as for himſelf. 8, Mod. 190. Mich, 


10 Geo. 2. 1724. Whitley v. Loftus. 


| | = | 
4 24 ] (F) Allignable, Or not. 

But by the A PPRENTICE is not * nale. He cannot be bound nor 
TED diſcharged without decd. 1 Salk. 68. pl. 7. Mich, 13 W. 3. 
aſſignable; B. R. | | 
per Holt Ch. | 

J. © Salk." 204. pl. 2: Paſch. 4 Ann. B. R. in Caſe of the Mayor of Winton ». Wilks. 


— * 


8. P. ia Mod. 553. Trin. 13 W. 3. in Caſe of the King againſt the Inhabitants of Aicles. 


2. But though apprentice 75 not affignable, yet ſuch aſſignment 
amounts to a contract tottueen the tte maſters, that the child ſhould 
ſerve the latter. 1 Sal k. 68. pl. 7. Mich. 13 W. 3. B. R. Caſtor 
v. Eccles Pariſh. 5 

3. The juſtices at the ſeſſions in Wiltſhire made an order to 
enforce B. to take his apprentice. B. had aſſigned him over to 
another perſon, and the ju/?ices adjudged the affignment void. Per 
Cur. I he juſtices cannot try an aſſignment, a private right, in 
ſuch a collateral manner, it being a matter of private concern, 
which muft be tried in à civil action; and though it cannot pals as 
an alignment, yet it will enure by way of covenant and contract 
between tne two maiters to ſerve the latter, and no inconvenience 
vill enſue; for if the other is a better matter, then it is for the 
advantage of the apprentice; if worſe, then an action of covenant 
will lie againſt the firſt maſter. Poor's Settlements, 76. pl. 101. 
Paſch. 1717. B. R. The King v. Barnes. 1 


(G) Exccutor of Maſter. How liable, &c. 


Per Holt 1. APPRENTICE remains apprentice to executor, though the 


on rg executor cannot teach him his trade; and executor i 


judzed that provide meat, drink, Sc. tor him during the term. Sid. 216. pl. 


he remains 21, Trin. 16 Car. 2. B. R. Wadſworth v. Gye. 
apprentice to 8 
the executor, uaad maintenance, though the covenant for inſtruction fails. 1 Salk. 66. pl. 1. Mich, 


10 W. 3. B. R. the King v. Peck. —3 Salk. 41. 42. S. C. & S. P. accordingly. CET 
2. Order 


Apprentice. © 4 


2. Order of juſtices, that executor ſhall keep teſtator's apprentice, Show. 405. 


was quaſhed. 1 Salk. 66. pl. 21. Mich. 10 W. 3. B. R. The 3 4 


King v. Peck. King v. Pett 


: ; . 
accordingly and ſeems to be S. C. notwithſtanding the difference of the years. The Court in- 


clined againſt the power of the juſtices, but adjornatur. Carth. 231. Paſch. 4 W. & M. in B. R. 


Pett v. the Inhabitants of Wingfield. 
P. and ſee ms to be S. C. and the order was quaſhed. 


3. Covenant lies againſt executor, and there is no inconvenience Show. 40g. 


in it, becauſe he may plead no aſſets, ar debts of an higher nature; per —_ - ho 


Eyre J. 1 Salk. 66. pl. 1. Mich. 10 W. 3. B. R. The King v. Peck. s. C.—12 
Mod. 27. 


Trin. 4 W. &M. The King v. Prat, S. P. by Eyre J. and ſeems to be S. C.—It lies if be does not 


inſtruct him, or find him another matter of the ſame trade, ſo that he may be taught, according to the 
covenant. Lev. 177. Trin. 17 Car. 2. B. R. Walker v. Hull. 


(II) Of placing out and diſcharging Apprentices. [ 25 ] 


1. En. 7 any difference ſpall ariſe betwixt the maſter and the 
cap. 4.“ apprentice, one juſtice of peace in the county, or mayor, or 
head- officer in a corporation or market-tawn, ſhall have power to 
reconcile it, if they can; if not, then to bind over the maſter to the next 
guarter-ſeſſuons, where the ju/iices of peace, or any 4 of them, (1 Qu.) 
or the head-officer, with the conſent of 3 of his brethren, ſhall, upon 
default found in the maſter, in writing under their hands and ſeals, 
vave power to diſcharge the apprentice of his ſervice, 
5 3 2 5 8 —— - Mod. 286. 
2. A draper's apprentice at Briſtol was diſcharged by ſeſſions for i. 33. Trin. 
diſorderly living, &c. and held good by 3 juſtices àgainſt Hale. 29 Car. 2. 
= . 5 > . A I » 
Vent. 175. Mich. 23 Car. 2. B. R. Watkins v. Edwards. * 
8 C. notwith- 
So of a merchant's apprentice. Saund. 
S. P. cited as held accordingly. 5 Mod. 


ſtanding the difference of t:me, and held accordingly. 
213.215. Mich. 21 Car, 2. Hawketworth v. Hillary, 
1.40. Arg. 


3. It has been adjudged upon 43 Eliz. 4. that an apprentice * 


cannot be forced on a man, They may force me to put a poor pach. 30 


child out, but not to take him; per Archer J. Arg. Cart. 116. Car.2.B.R. 
The King v. 


Clarke, accordingly, except the party perſonally occupies huſbandry, cites Mich. 29 Car. 2. B. R. 
The King v. Pyne ; but ſays that later reſolutions are contra. 


4. Four juſtices at a private ſeſſions diſcharged an apprentice, 
and after at a general ſeſſions, the juſtices finding their miſtake, 
{et that orier aſide; and it was moved to have the order at the 
general ſeſſions fet aſide; for that the firſt order was according to 
law. But the Court denied it, and ſaid that an apprentice could 
not be diſcharged but by general ſeſſions according to 5 Eliz. Skin. 
98. Hill. 35 Car. 2. B. R. Anon. | | 
5. A poor boy was put out an apprentice by the juſtices, an 
after 3 years ſervice it plainly appeared that he was a natural ideot, 
and not capable of learning his trade. Hereupon the juſtices 
diſcharged the maſter of him, and ſent him back again to the 


pariſh be an order of ſeſſions, which order was moved to be 
| | 15 | quaſhed; 


12 Mod. 27. Trin. 4 W. & M. The King v. Pratt, S. 


mm ty vn 
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hed; but the Court refuſed it, and ſaid it was a good order, it 
being hard a maſter ſhould keep one who could do him no ſervice, 


and the pariſh in the mean time go free. Skin. 114. Trin. 35 
Car. 2. B. R. Anon. 


Cut. 198. 6. In orders to diſcharge apprentice, the diſcharge muſt be under 


29% The the hands and ſeals of 4 juſtices of peace, according to the ſtatute; 
«aw. but in a certiorari to remove the order, it is ſufficient i inthe return 
ſeems wo be to take notice of the order fo made; for it is not neceſſary to cer- 
S. C. and the tify the diſcharge itſeif. 2 Salk. 470. pl. 2. Mich. 7 W. 3. B. R. 


Anon. 
the order, 


not being under the ſea!s of the juſtices, which is expreſsly required by the ſtatute, to be a materia} 
detect, and theretore it was 1 


Exception was taken to an order 751 27 g an appre 2tice, that it was not under the hands and 


8 

ſeals of 4 juſtices, as the ſtatute directs. Sed non allocatur; for it ſufficeth that it is ſaid in the 
record, that the order was under e tlie han 1s and cals, the order itſelf being delivered to the matter 
for his indemnity. Cumb. 343. Mich. B. R. Guely v. Green. 


An order of juſtices for diſcoarging an . upon the Fatute of 5 Ela. was quaſhed, it being 


wot Agne! dy them, as the ftatute requires. And it was ſaid, that one piece of wax might he the 


ſeveral ſea! of leveral people, putting their veals iet trat to it. 7 Mod. 55. Mich. 1 Ann. B. R. 
The — v. Harris. 


L 26 ] 7. By the cuſtom Wo Lo on. adon 72 mafles may juſtify turning away 
his apprentice for Hegucutiug gaming, and may juſtify it before the 


chamberlain; per Cur. 2 Vern. 291. pl. 281. Irin. 1693. 
Woodroffe v. Parnham. 


S. P. accord - 8. Seffeons Cannot ai] cha 2 ai apprentice per ſaltum. Cumb. 


_— 203. Paſch. 5 W. & XI. in B. R. The King v. Cherry. 
198. Mich. 


3 W. & M. in B. R. The King v. —_ — P. dubitatur by Twiſden & Rainsford, & adjorna- 
tur. Mod. 287. pl. 33. Trin. 20 Car. 2. in B. R. Watkins v. Edwards .——12 Mod. 349. Paſch. 
12 W. 3. the King v. q ug S. P. and 110 it 0 J. held itzongly that it was not good. ———1 Falk. 

68. pl. 6. Trin. 13 W. 3. B. R. the Kg Jonnſo 18. by and Holt Ch. J. delivered the reſolu- 
tion ot the Court, that the order wes good ; bt aids that it it had been a neu queſtion, he ſhould have 
held a prior application to ſome juit ce out of ſeion: necetiary, but after fo many orders affirmed in this 
Court io the contrary, it is too late ar 11 (ets le that nos. 12 Mod. 553. S. C. and the King v. 


Fenwick, S. P. by Holt Ch. I. accordiagly.——S. C. cited 12 Mod. 352 lays it Was undnimout]ys 
reſolved io be good; and Holt iaid, wig was brought to that reſolution rather from the neceiliry of the 
thing, tac practice being all fo, than any reaſon he ſaw for it. — S. P. by Holt Ch. |. and the order 


was confirmed. 12 Mod. 499. Pa! ſch. 13 W. 3. the King v. Dillon, 2 Salk. 491. pl. 56. the 
King v. Johnſon, S. C. & S. P. — N 


_—_ wi 5 9. Seſſions may order money to be returned to the apprentice; per 
IZo [Caves 


het Eyres J. but Holt Ch. J. contra; for the ſtatute relates only to 
eiſ-:2tion, apprentices in huſbandry, and ſuch like. Cumb. 204. Paſch. 


per 5 5 W. & AM. in B. R. The King v. Cherry. 


Ch. 1: 
2 pi. 0. Mich, 21 Car. 2. B. R. Anon . P. Skin, 128, Duhamel's Cafe; and there Saund 
Ch. J. cited 2 caſe wheres e part vi the mo: get was return od th © ugh the diſcharge was through the ap. 
prentice's caun default 2 Chow. 289. pl. 289. the King v. Duhamel. Palſch. 35. Car. 2. B. 
R. the S. C. the ſeſſions on compla.ne of immode: FE beating, ind not providing neectlary meat and 
drink tor the apprentice, made an order for his diſcharge and returning the money he had with him, 
and for his delivering up his ind-ntures and wearing apparel, and it was reſolved that they had power to 
diſcharge him by the tat. 43 Eliz. though not boi, nd out by the pariih-z and allo that they had power 
to orcer the returning the money as an incivent ;nlepzrable to the other, and confirmed. the order. 
12 Mod. 53. Irin. 13 W. 3. S. P. as to the reſtoring the money, and Holt Ch. J. ſaid the order was 
very good 25 to that point; for the words of the ſtatute are, That they ſhall do what in equity they ſha!! 
think proper, aud the order was affirmed per Cur. the King v. Johnſon, and the King ». Fenwick.--— 
3 Salk. 67. pl. 3. Hill. rr W. 3. B. R. Dillon's Cafe. S. P. held accordingly. 2 Salk. 490. pl. 
faid to have been ſo adjudged. ———Sethons ordered an adminittrator to refund the money the inteſtate 
bad received with the apprentice ; the whole Court ſermed ſtrongly of opinion that this was not good; 
for how An the juices tramine the Meet of ale f and heir order is net like a judgment which an 
| $695 ator 
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executor can plead, and which is always de honis teſtatoris, but in this caſe they muſt attach the party 
Aimſelt. 11 Mod. 110. Patch. 6 Ann B. R. the Queen v. Standiſh. 


10. Order by juſtices, that an apprentice, whoſe maſter was dead, Ibid. 339. 
erve the remainder of his time wi I er's Wi . 
Mould 1 th der of his t vith his maſter's widow's be: "Y 
ſecond huſband. Upon motion the order was quaſhed; for the William's 
juſtices cannot turn over an apprentice; though he applied to them Cate, S. P. 


. . . * CL* * Holt doubt- 
that cannot give them a juriſdiction. Cumb. 324. Paſch. 7 W. e 


3 B. R. The King V. Chaplain. | | order, and | 


ſaid it was 
fit to be conſidered. 


11. Power to diſcharge apprentice extends only to ſuch trades Extends not 


: "OTST I . 8 G or to diſchar 

as are ſpecteliy named in the ſtatute. 2 dalk. 471. pl. 4. Mich. 7. ee ge 

W. 3. I he King V. Gately. | apprentices. 
5 Cumb. 353 


354. Hill. 3 W. 3. B. R. 8. C. 5 Mod. 139. 8. C. & S. P. accordingly. 


12. It ſeems reaſonable, if a maſter, who is bound to keep an 
apprentice, turns him out, whereby he is Le to become chargeable 
to the pariſh, upon complaint of the church-wardens the juſtice 
may order the maſter to take him again; and it ſeems that the 
remedy muſt be by way of indictment; per Holt Ch. J. Cumb. 
405. Hill. g W. 3. B. R. Anon. 

13. Juſtices at ſeſſions are rn 1 fit PLN C27 J 
to take apprentice or not. 2 Salk. 491. pl. 27. Trin. 13. W. 3. po . 
B. R. 1 Caſe. | ? a a — 8 
man to take 


apprentice againſt his will, or at leaſt in huſbandry. Show. 6. Mich. W. & M. The King v. 
Fairfax. 2 Show. 192. The King ». Clerk. But the latter reſolutions are, that he 1s compel- 
lable. Ibid. ——Per 3 juſtices againſt Holt Ch. J. They may impoſe an appreatice in &u/bandrys 
but not on a tradeſman, Caith. 94, S. C. 3 Mod. 269. S. C. 


14. If a maiter /icences his apprentice ta leade him, he cannot 
afterwards recal that licence; pcr Holt Ch. J. 6 Mod. 70. Mich. 
2 Ann. Anon. 

15. Per Cur. ſince we allow the juſtices power to put out ap- 
prentices, we mult allow an * ;nd:&ment for diſobedience, either in 
Cale of not receiving, turning off, or net providing for ſuch appren- 
tice as the law requires. 1 Salk. 381. pl. 29. Paſch. 3 Ann. 

B. R. The Queen v. Gould. | 

16. An order was made at the quarter-ſefhons under the hands 
and ſeals of 4 juſtices to diſcharge an apprentice; for that it ap- 
peared to them, upon the oaths of phyſicians and ſurgeons, that 
he had the king's evil to fuch a degree as rendered him uncapable of 
| ſerving, the order was quaſhed per tot. Cur. Firſt, becauſe it 
was not ſaid that any of the juſtices was of the quorum, which the 
ſtatute 5 El. cap. 4. 1. 25. expreſsly requires, Secondly, becauſe 
the juſtices have not power to diſcharge for any ſuch cauſe, MS. 
Caſes, Trin. 4 Geo. B. R. The King v. the Inhabitants of 
Hales Owen, Com. Shrop. | | 

17. An apprentice bound in London before the chamberlain to a 
freeman who is a glazier, which is no trade within the 5 Eliz. cap. 
| | 4. 
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4. may be diſcharged by the juſtices if he ſerves his maſter out of Lins 
don, notwithſtanding paragraph 40 of that ſtatute expreſsly faves 

the liberties and privileges of the city of London as to having and 
retaining of apprentices, and it is declared that that ſtatute ſhall not 
be prejudicial to them; for per Cur. the apprentice being out of 
London, and ſerving his maſter out of the city, there can be no 
proceedings againſt him before the Chamberlain, 2 Ld. Raym. 
Rep. 1410. Mich. 12 Geo. the King v. Collingbourn. 


3 
18 (1) Cuſtom of London. 
* 0 b . 
1. IN action of covenant on an apprenticeſhip, defendant pleaded 
| a bye-law in London, where he was apprentice, by the com- 
mon council there, that, if any freeman took the ſyn of an alien ab- 
prentice, the cdenants and bonds ſhould be void, and adjudged no 
lea, for they cannot make the covenants and bonds void, but may 
Fins or puniſh ſuch maſter. Mo. 411. pl. 562. Trin. 37 Eliz. 
Doggerel v. Pokes. 
But upon 2 2. By the cuſiam of London, an infant above the age of 12 years, 
— 1 4% may bindhin;elf apprentice. Cro. E. 653. pl. 12. Hill. 41 Eliz. 
apprenticean EX. | 
tion lies | 
but then the cuſtom of London muſt be ſet forth. See Keb. 376. 512. Mould v. Wallis. 


3. By the cuſtom of London, executors ſhall place teſtator's ap- 
prentice to another matter of the ſame trade; by Holt Ch. J. 
1 Salk. 66. pl. 1. Mich. 10 W. 3. B. R. in the Caſe of the King 
5 v. Peck. 
ſ 28 J 4. A watermar'”s apprentice, is not within the cuſtom of London, 
to bind himſelf being under 21. Arg. and agreed by all. 6 Mod. 
69. Mich. 2 Ann. B. R. in the Caſe of Barber v. Dennis. 
5. Other cities than London, have no ſuch cuſtom to make infants 
apprentices, to aſſign apprentices, and that after ſuch apprentice- 
ſhip they are free; per Holt. 1 Salk. 204. pl. 2. Paſch. 4 Ann. in 
Cafe of the Mayor, &c. of Winton v. Wilkes. 


(K) Settlement by Apprenticeſhip. Where. 


e Mod. 328. | a . | | 
8 C. * Puts B. apprentice to C. but B. is us party to the deed; B. 
cordingly — © continued a year with C. adjudged that this makes no fet- 
Comb. 445. tlement in the pariſh C. is of; becauſe 'twas no ſervice, and B. 
Jerriſon's 


Caſe, S. C. Was no more than a boarder there for his education, which is no 
2ccordingly. fervice to make a ſettlement. 2 Salk. 479. pl. 28. Trin. ꝙ W. 3, 
Cart. . R. the Cafe of Cheſterfield. | 
400. Cheſ- 
tetneld v. Walton. S. C. accordingly, 
Cheſterſie d, S. C. accordingly. 


: 3 
12 Mod 172, the King and Jerriſon and Inhabitants of 
Skin. 674. S. C. 


Poor's St 2. Miſſerden ſent J. H. his wife and children to Painſwick, and 


FI. 92. 5. C. the ſeſſions on the appeal diſcharged the order; then the ſame per- 
ſons 
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ſons were ſent by another order to Brimsfield, as the place of their 
birth; Brimsheld appealed, and then the ſeſſions order recited the 
whole matter of fact; which was, that J. H. was an apprentice by 
deed, to one F. S. a butcher, and there was a parol agreement to live 
one fortnight at his father”s houſe, and another fortnight at his maſter's. 
The order took notice, that he did not live 40 days at one time in 
one place, but concluded that he was ſettled at Painſwick, diffe- 
rent to the former ſeſſions order. It was moved to quaſh the 
ſeſſions order, it being founded on an erroneous notion, and the 
concluſion will not warrant the premiſſes; for the ſtatute ſays, there 
muſt be an inhabitancy as well as an apprenticeſhip for 40 days 
at leaſt; the Court was of opinion to quaſh the ſeſſions order, and 
a rule to ſhew cauſe the firſt day of the next term. 
ments 63. pl. 85. Paſch. II W. 3. The Parith of Miſſerden v. 


Painſwick. 
it being no defeaſance, and here is no fraud alleged to evade a ſettlement; per Cur. 
never lerved 40 days at a time. 


Poor's Settle- 


28 


ſays, that 2 


covenant 
was between 
the matter 
and appren- 
tice that one 
uvarter of 
the year he 
Joould live 
with bis fa- 
ther, and the 
other with 
his maſter, 
but did net 
live 40 days 
ata time. It 
was object- 
ed, that a 
parol agree- 
ment cannot 


avoid a deed 


it is ſaid he 


Pratt Ch. J. ſaid, though a parol agreement cannot diſcharge the 


deed, yet it is ſufficient evidence to prove a fraud, but not living 40 days at a time was held no ſettle- 


ment. 


3. Apprentice in law is not aſſignable; but if under the A igu- 
ment he ſerves his time in another town, he gains ſettlement there. 
12 Mod. 553. Trin. 13 W. 3. the K. v. Inhabitants of Aicles. 

4. A poor child being bound apprentice at A. was aſſigned over to 
another maſter that lived in B. Ileld he fhould gain a ſettlement 
at B, where his ſecond matter lived. 1 Salk. 68. pl. 7, Mich. 13 
. 3. B. R. Cattor v. Aicles Pariſh, 8 

5. The en was bound an apprentice to his father, and the father 
gave up his indenture to the fon, and laund him out tod ſervice into 
another pariſh for a year, where he jerved, but did not cancel the 
indenture, and becoming poor the juſtices ordered him laſt legally 
ſettled in the pariſh where the father lived, becauſe the indenture 
being ſtil] in force, his apprenticeſhip continued; per Cur. the 
indenture not being-cancelled, the obligation of the apprentice 
continues; and if the father ſhould get the indenture into his hands 
again uncancelled, and ſue the fon thereupon, the aforeſaid agree- 
ment would not be a good plea for the ſon. 6 Mod. 190, 191. 
Prin. 3 Annæ in B. R. Thurfley Pariſh's Cafe. | 

6. Apprentice may gain a ſettlement by ſerving a lodger, though 

the maſter has no ſettlement there. 
Ann, B, R. Pariſh of St. Bride's v. St. Saviour's. 

7. B. was bound apprentice for 4 years to F. S. and lived out theſe 
4 years at St Bride's with him; F. S. was only a lager, and had no 
ettlement there, and the Court held the apprentice was well ſettled 
at St. Bride's; for he was not a perſon removeable, nor does his 
ſettlement depend on his maſter, as that of a wife on her huſband 
for aſettlement, but he gains a ſettlement for himſelf within 14 Car. 
2. by 40 days inhabitation; and ſo of a hired ſervant. 2 Salk. 533. 
Hill. 4 Ann. B. R. St. Bride's Pariſh v. St. Saviour's Pariſh. 


2 Salk. 553. pl. 21. Hill. 4 


1d. Raym. 
68. . 
by name of 
Caiitor v. 
Eccles (pa- 
rith). 


L249] 


Dalt. Juſt. 


246. cap 73. 


cites S. C.— 
S. C. cited, 
per Powis, I. 
11 Mod. 205. 
Hill. 7 Ann. 
ii 
Caſe of the 
Pariſli of St. 
Giles in the 
Fields v. 


Weybridge, by name of St. Bride's v. the Savoy; and ſays, becauſe the ſervice was performed in the 


pariſh of St, Bride's, it gained the ſervand a legal ſettlemeat, 


8. Where 
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Shaw's Pa- 8. Where a perſon is bound apprentice by indenture, waereve? 
me — this apprentice continues 40 days in the fervice of his maſter or 
C.—S. P. «miſtrets, there ſuch apprentice gains a ſettlement; and where any 
Juit. Cate perfon ſerves the laſt 40 days of his apprenticeſhip, that is tlie place 
1 of his lait legal ſettlem ent; and ſo it is likewiſe of an hired ſer- 
ing a max Vant. Poor's Settlements 58. Cites Hill. 4 Ann, B. R. Anon. 
«pprentice 2 : : 

does not gain a ſettlement, unleſs he ſerves 40 days. 11 Mod. 26. Hilf. 5 Ann. B. R per Holt 
Ch. J. in che Pacithof St. Alban's v. the Pariſh of St. Boto!ph's Bithopſgate. MS. Cafes, Tria. 
9. Aua. B. R. the S. P. For the att ſays, that fuch binding and ſervice ihall make a tettlement. 


9. A. removed by certificate from B. ts C. takes an apprentice, wha 

ſerves out his time at C. and lives 2 years, cannot be removed with 

his maſter. 11 Mod. 204. Hill. 7 Ann. B. R. St. Giles v. Wey- 

bridge Pariſh. | | | 
10. A gardener toast an apprentice, but having no work for him 

made an agreement with a man who lived in another pariſh, that his 
apprentice ſhinld work with him for wages, which he accordingly 

did, and the maſter had the wages. Powis J. was of opinion at 
Dorchetter aſſizes Lent 1709, that this apprentice did not gain a 
ſettlement by this ſervice in the pariſh where he worked, this mat- 

| ter coming in queſtion before him upon a caſe ſtated. MS. Caſes. 
6. P. held 11. A. was bound apprentice to one D. who was an inhabitant and 
carte, ſettled in Ail Saints, and there dive!t with him above a year, the man 
not neceſſa- removed ts II. ond lived there 5 years, but gained na ſettlement. The 
4 2 | _— queſtion was upon a ipecial order, whether the apprentice was to 
facile be ſettled where he was bound and lived the firſt year with his 
ſhould be in Maſter, or where he lived the laſt 5 years with his maſter ; and per 
ode and the Cur, whether the maſter has a ſettlement or not, the apprentice 


me part. gains a ſettlement by his ſervice. MS. Caſes Irin. ꝙ Ann. B. R. 


279 Hill. 1 Geo. 1. B. R. the King ». the Inhabitants of Bury-Pomroi. Poor's Settlements 
65. pl. 87. S. C. by name of Stoke Cleming v. Bury-Pomroi, ſays the Court inclined he had gained a 
Et:!ement at B. but adjornatur. 


12. If an apprentice be bound ts one who has no right to take an 
apprentice, yet tne apprentice will gain a ſettlement under ſuch an 
indenture by his ſervice. Ms. Caſes Trin. 9 Ann. B. R. 
DL 30 ] 14. 12 Hun. ft. 1. cap. 18. /. 2. enacts, that if any perſon ſhall be 
an apprentice bound ly indenture, is a hired jervant to any perjon who 
— 5 —.— did come ints any pariſh by certificate, and nat afterwards having 
tice ſerved £4imed a ſettlement, ſuch apprentice by juch apprenticeſhip, and ſuch 
ers 5 ſervant by ſ-ruing as aforeſaid, ſhall nat gain any ſettlement. 
rs of his 
apprenticeſhip with his matter in another pariſh to which his maſter removed, and the maſter having 
no certificate, this was a !crtiement of the apprentice in the laſt pariſh; for the above ſtatute relates 
only to certificate-maſters. Id Med. 279. B. R. Hill. 1 Geo. 1. the King v. Bury-Pomroy Pariſh, 
A certificate man with his apprentice went ts S. where the man purchaſed a houſe of the value of 
Gol. und there the apprentice ſerved the laſt 6 months of his time, he married and died, his Wife 15 fet- 
tled at S. becauſe his maſter by his purchaſe gained a ſettlement, though he came with the certiti- 
cate; and this is the ſeitiement of the apprentice, he having ſerved the lait 30 days of his time there. 
MS. Caſes, Hill. 6 Geo. : 


A, worked 15, A perſon was bound apprentice to a cobler, who lived in one 
m_ aa pariſh, and his ſtall was in another; the apprentice lived with his 
of St. John, and was afterwards bound apprentice to one living there, but a!/ways lay in the pariſh of 
Sr, Fames, and had his meat, drink, and lodging there, except in fair-time, by agreement, and the 
Court heid he gained a ſettlement in St. Tohn's pariſh by the apptenticeſhip. 8 Mod. 28 5. Trin. 
is Geo, he Kung v. ths Pariſhioners of St. Jchu, &c. oj 

father 


wh Apprentice, + 


father in a third, and it was held per Cu. that he gained no 
ſettlement as an apprentice. Poor's Se ttlements, 80. pl. 106. 
Paſch. 1717. the Pariſh of St. Olave Jury's Caſe. . 

10. On G. was an apprentice to , S. a ſeafaring man; Who 
lived in the pariſh of St, Wave s Jury; the apprentice Iv with 
bis maſter 3 months, but always om hip-board out of the pariſb. 
Prat J. ſaid, it does not appear that he was ſent by his maſter to 
watch on ſhip-board, if it had, it had been carry! « 
buſineſs, and continuin S in 8 ſervice, and doing his duty. The 
Court adjudged he was not ſet led in the pariſh; for there muſt not 
only be an apprenticeſhip, but a re! 1Qency, and a man is deemed 
to be reſident where he lodges. Poor's Settlements, 79. pl. 109% 
Pariſh of St. Mary's Cole Church v. the Hamlet of Radcliffe. 

17. One born in A. is put an apprentice in B. where he ſerved" 
two years, and then his en died, when he went back to A. and 
married, had chil-lren, and died Seite and children ſhall Wok 2 
back to B. 8. Mod. 100. Irin. 9 Geo. 1. St. Giles in Reading v. 
Everſley Black Water. 

18. Where one is bound apprentice by indenture, it cannot be 
diſcharged but by deed or by the ſeſſions, and a hirmg after he is 
bound, or any conſequences ariſing upon ſuch hixing, are entirely 
void whilſt the indenture ſubtiſts, and H it Neiaſad d; for 


when an apprentice ſerves 40 days, by virtue of the den urg ne 


* 


cannot gain another ſettlement, though his mater confents, b uſe” 


ie had a ſettlement | by the ſervice under the indenture. Admitted 
per Cur. 8 Mod. 236. Paſch. 10 Geo. Buckington Pariſh v. 


Sevington. 


19. One J. W. was bound apprentice to J. P. of St John's = 
The id. P. having a ſmall houſe, ap/ 


parith in the Devizes, hoſier. 
the fa her was ts find meat, drink, 2d going ant 1 Leine, the nie 22 
allnwing 29 bd. per week; the apprentigg never lodged with his maſter 
in St. John. 5 partſh, but ua D his father in Biſhop Canninss. Held 
that the © upprentice g gained no ſettlement in St. John's Pariſh by 
virtue of the apprenticeſhip with his maſter, in regard he n ter 
lodged in the pariſh for the ſpace of 45 days. Poor's ; Settlements, 
118. pl. 159. Trin. 1724. B. R. the Cha apelry of St. James in 
the Fariſh of Biſhop Cannings v. Inhabitants of Devizes in the 
County of Wilts. 


mond J. 2 Ld. Raym. Rep. 1731 S. C. by name of the Inhabitants of St. John Baptiſt i. 
the Inhabitants ot Biſhop Canning 8. 


20. A. bound apprentice to a butcher in Cirenceſter [ved with 
his father for the firſt 6 years, and then came and lived with ns 
maſter up and down for three quarters of a year. It was objected, * 
that it did not 1 oe that he lived 40 days with his maſter per 
Cur. it is ſet forth that he was up and down th.1e quarters s of a yeat 
with his aber, ſo room to intend he was reſident 40 Ca ys. Poor's 
Settlements 118. pl. 159. Lain. 1724. B. R. in Cale of f the Cha- 
pelry of St. James | in the Parifh of Biſhop Cannings v. Inhabitants 
of St. John's in the Devizes in the County of Wilts, cites the 
Kingv. Cirenceſter (Inhabitants). 


Vor. III. 1 A. 


gon his maſter's © K. 
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158. cap. 26. 
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1 Apprentice. 


1 21. A. was bound apprentice to B. who lived in St. Olave's, 
Fiea. 4. after wards A. by his maſter's cenſent, lived with another perſon in 
that the ap- Allhallows, and per Cur. he gained a ſettlement in the laſt place; 


prentice was for a perſon may ſerve his maſter in another place or pariſh, and 


5 15h —_ although he ſerves another man, yet it is by conſent of his maſter, 


— by and the benefit accrues to the maſter. Poor's Settlements, 1 14. pl. 
the maſter 153. the Pariſh of St. Olave's Southwark v. Allhallows, 


u hodwelt in 
Ailhallow's; and if ſo, then he could not gain a ſettle ment there upon account of his apprenticeſhip, be- 

cauſe it cannot be ſaid that he ſerved in that pariſh as an apprentice. But per Cur. this very point was 
determined in Mich. 3 Geo. between the pariſh of ST. LeonarD SHOREDITCH anND DRINITY 
Pax tsu, and adjudged a good ſettlement in that other pariſh where he laſt ſerved; for it ſhall be ſtill 
intended that he ſerved his firit maſter upon that agreement, and that it was but a continuance of lis 
apprenticeſhip, and ſo it was adjudged in the principal caſe. S. C. reported thus: A boy was 
bound apprentice by a woman to a farrier in St. Olave's. He ſerved there 2 years, and then his 
maſter failed, and afterwards the maſter agreed with a farrier in Allhallow's to ſerve with him, he 
finding clothes during the reſt of the term ; but the apprentice was not turned over either according to 
the cuſtom of the city or otherwiſe, only by parol agreement. He ſerved out his apprenticeſhip, and it 
was held a good ſettlement. And per Eyre, This ſervice with the ſecond maſter was in virtue of the 
contract with the firſt: That maſter had a right to the ſervice of his apprentice, which he might give 
ever to another by parol, without any contract in writing, and this ſervice with his conſent will be the 
ſervice of the firſt maſter, It would have been good alſo, if the apprentice bad gone and entered into 
covenant with the ſecond maſter ; and ſo good, whether a ſervant or an apprentice. And the caſe of 
TzxuBodyY the vintner was cited, who had two boys bound to him apprentices, and he put out one 
to the trade of a barber, and he ſerved his time with the barber; and held a ſettlement where the bar- 
4 ber lived. MS. Caſes, Paſch. 9 Geo. B. R. S. C. by name of the King v. the Inhabitants of Allhal- 
4 low's, London-wall, and St. Olave's, Southwark. | : 

= An apprentice, though bound to one in one pariſh, and by his maſter aſſigned to one in another, if 
the indenture is not cancelled, is ſettled in the pariſh where the firſt matter lived. 2 Shaw's Pract. 
Juft. 54. cites 3 Ann. Pariſh of Thurſley in Surrey's Cafe. Nelf. Juſt. 556. S. P.——S. P. 


1 1 Juit. Caſe Law, 241, 242. 


1 Dalt. Juſt. 246. cap. 73. cites S. C. Shaw's Pariſh Law, 

x 238, cap. 35. f. 29. S. C. | 

1 22. A perſon was bound apprentice to a gentleman who made uſe of 
. him as his huntſman, and lived with him three quarters of a year, and 


then ran away ; per Cur. here is a living for 40 days, and ſo the 
perſon gains a ſettlement. It was objected, that he ſerved a gen- 
tleman, and conſequently no trade; but per Cur. he is bound out 
a5 an apprentice, and the maſter may make uſe of him in what 
manner he pleaſes, and therefore held a ſettlement accordingly. 
Poor's Settlements, 122. pl. 166. Trin. 1726. B. R. the King 
v. the Inhabitants of Whitchurch. | | 
23. J. S. agreed to be put apprentice to J. N. and was bound for 
7 years, and 20s. was paid J. S.'s mother; after J. S. had ſerved 
three years his maſter died. The indentures were not ſlamped, nor the 
duty paid; on an order of ſeſſions that it was a ſettlement, and a 
reference to the judges of aſſize, Forteſcue J. was of the ſame 
opinion, but it was moved to quaſh it, becauſe 3 & 4 V. & M. 
ſays apprentices bound by indenture ſhall be entitled to a ſettlement, 
and this indenture, being not ſtamped, is as no indenture by 8 
Anne, and ſo held the Court, 4 Geo. 2. B. R. Gibb. 167. Anon. 
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Apprentice. 22 


(L) Deerees in Equity relating to Apprentices. L 32 J 


. II was faid to be uſual in caſe of apprentices, after they are out 2 Freem. 
of their time, to exhibit a bill to put their maſters to ſue their Rep. 184. pl. 
covenants within a certain time, or elſe to deliver up their inden- 1 
tures, Chan. Caſes, 70. Hill. 17 & 18 Car. 2. Baker v. Shelbury. for witnefics 

2. Apprentice, being 2/! uf:d, brought his bill. Decreed that may die. 
the maſter deliver up the indentures, and a bond of Tool. for his 
honeſty, and repay part of the money given with the apprentice, 
with full coſts; the apprentice having before had a verdict in the 
lord-mayor's court, and the maſter ordered to provide a new maſter, 
which he refuſed to do, Fin. Rep. 124. Mich. 26 Car. 2. 
Lockley, Widow and Executrix of Lockley, and David Lockley 
v. Eldridge. 

3. Bill by a merchant againſt one that was his apprentice, for an 
account of goods and money which he was entruſted with, both 
during his apprenticeſhip and after, as his factor and agent. The 
defendant pleaded the „latute of limitations 21 Jac. The plea was 
allowed good as to the goods, &c. received during his apprentice- 
ſhip, and till he was made free, but not after his apprenticeſhip 
ended; ſo ordered to anſwer that part of the bill, but without colts. 
Fin. Rep. 370. Trin. 30 Car. 2. Fincham v. Hobbs. 

4. The maſter received with the apprentice 250l. and died with- 
in 2:years, the apprentice having for that time been employed only 
in inferior affairs. Decreed, after debts and ſpecialties paid, that 
the executors repay the 2501. as a debt due on ſimple contract, 
deducting after the rate of 20). per ann. for the maintenance of the 
apprentice during the time he lived with his maſter. Fin. Rep. 
396. Mich. 30 Car. 2. Soam v. Bowden & Eyles. 

5. A. placed his fon as clerk to an @!75rney, and gave with him 
120]. The maſter agrees to return 6ol. of the money, if the 
maſter died within a year. The maſter was /ic# at the time, and 
of that ſickneſs died within three weeks, Jeffries C. decreed 100 
guineas to be paid back to A. Vern, Rep. 460. pl. 437. Trin. 
1687. Newton v. Rouſe. | 

6. An apothecary turned away his avprentice for neghgence and 
miſdemeanors luid to his charge, but the Court decreed the maſter 

to refund gol. of the money he had with him, and the rather, becauſe 
the indentires were not enrolled, ſo as the matter was not properly 
cognizable before the chamberlaia of London. 2 Vern. 64. pl. 
$7. Trin, 1688, Therman v. Abell, 

7. A bond of gol. given by one apprentice to another apprentice 
for money 091 at play, decreed to be delivered up. 2 Vern. Rep. 
291. pl. 28. Trin. 1693. Woodroft v. Farnham, | 

8. [adeitures of apprenticeſhip were decreed in the Mayor's 
Courtof London, whither the cauſe was ſent back out of Chancery, 
to be delivered up, becauſe not enrolled, though the non-enrolment was 


at the inſtance of the mother, which could not excuſe the maſter, who 
| D 2 | had 
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Apprentice. 


had covenanted to enrol the indentures; and although the appren- 
tice was bound for 7 years, yet he covenanted to make him free 
at the end of 5 years. 2 Vern. 492. pl. 443. Hill. 1704. 
Stephenſon v. Roulditch. | 

9. A. puts his ſon apprentice to B. and gives 16091. bond for his 
f4elity, and at the ſame time B. covenants with A, to ſee the apprentice 
make up his caſh once a month at leaſt, Per Wright K. The 
meaning is that B. not only ſee the figures right, but the caſh 
eftectually made up, ſo that B.'s pretence that the apprentice had 
inſerted banker's notes, &c. as remaining, when he had diſpoſed of 
D 33 IJ them, is no excuſe, and the bond and covenant are as one agree- 
ment, that the plaintiſft A. would be anſwerable monthly, pro- 
vided accounts were taken monthly, and would be iabie 
but for ze mantis embezzlement, and decreed A. to anſwer no 
more than B. proved embezz}ed in the firſt month, when the 
embezzicment began. 2 Vern. 518. pl. 468. Mich. 1705. 
Montague, Executor of Ewer, v. Iidcombe & Hoſkings. | 


For more of Apprentice in general, ſee Faſter and Servants 
Trade, and other proper titles, 


Appropriation. 


Fol. 238- (A) By what Patron. [ And who muſt aſſent 10 it.] 


1 JF an abbot be ſeiſed of an aduruſon in fee, held of a common 
priztion, pl. perſon, an appropriation may be made thereof to him by 
b. cite: S. C. the king and the ordinary, without the aſſent of the lord ot whom it 
1 Ed. 3. 5. b.] 


cauſe it is 
not mort- | | 
main; ior he had the patronage before, and ſo he has ſtill, and holds now as he held before ; and 
fo it icems that the licence of the king is always necetlary, 


For in every [2, The patron of the advowſon 917ht te agree to the appropri- 
eats cf ap- ation, otherwiſe it is not good. Com. Grendon b. Curia 
roprie tion bu S . 11. » 497. b. 7 
of a beneſice 29 E. 3. 10. | 
to a houſe | 
of religion, the patronage is thereby gone and extinct for ever. Kelw. 48. b. pl. 2. at the end, Cites 
it as id by Frowick in 3 H. 7 Quod nota. An appropriation cannot be without the aſſent 
of th patron; per Doderidge J. Roll Rep. 464. It cannot be made without the patron 5 
for his advowlon being a lay-inheritance, cannot be diveſted without his conſent; neither can it 
be mad without the confert or concurrence of the king, becauſe the advowlſon itſelf is held of him 
mediately or immediately, and he ſhall not loſe his p«fis/lity of eſcheat or lapſe, without his con- 
ſeu; C an appropriation may be made by the pation, aud the king acting as ſupreme ne hd 
| _ 71 


Appropriation. 33 


evithout the biſhop 5 and the reaſon is, becauſe before the reſormation it might have been made by 
the king, by the patron, and the pope, and whatever the pope might have done is now veſted in 
the king, by the ſtatute of II. 8. 3 Salk. 43- [put 01 pl. c- 15 & 19 1.174. Gren don 5 the Biſhop 
of Lincoln. | And therefore the king ules the following words in his charter, ( Ar:FFeritate 
gr9/tra regia ſuprema & eccleſiaſtica qua furgimur.) pl, e. 498. Greudon v. the Biſkop of Lins 


090 oper» on we rt 


[3. If there be lee for years of an advowſon, the rever/icn in 
fee, the aſſent of the reverſtoner to appropriate the church is not 
ſufficient to bar the lellce for years. 29 E. 3. 10. 

[4. An appropriation can vt be made toithaut the aſſent of the 1 formers 

We "Ss. - > - 5 > y .t was 
ordinary, becauſe of his intereſt in the lapſe. Contra 34 E. 3. Auen 45 
Quare Impedit, 197. ] | 200d, if 

| ; mate by the 

pope without the ordinary, in regard he was look'd upon as ſupreme ordinary. PI. c. 497. b. 498. 


* 
— 


The Caſe of Grendon v. the Biſhop ot Lincoln. 


[5. 19 Ed. 1. Rot. Pat. Membrana 25. in Schedula annexa. [ 34 J 
The archbiſhop if Canterbury, with the conſent of the dean and 
chapter, appropriated a church of his dioceſs, and belonging to his 
collation, to a hofpital of lepers in compenſatione ſummæ pecu- 
nix debitæ by the archbiihop ; and now the fu, of the arch- 
biſhop, with the conſent of the pope, and of the dean and chapter, 
and of the maſter of the hoſpital, revshed the appropriation.) 

[6. An appropriation by King William the Conqueror only, 1s — 
not good. 7 Ed. 3. Quare Impedit, 19. adjudged.] made bythe 

king only, 

without the biſliop, is as good as if made by the biſhop, or as good as if made heretofore by the pope; 
but neither the biſhop or the pope could make it without the good will of the patron and the king, 
and in appropriations the patron is a party; tor he ought to ccept it, Pi, c. 98. a. 

An apprepriation may be by the king alone, where ha is patron ; but there is no book that it might 
be by the patron alone; | per Cur. asit ſeems ] Poph. 144. Trin. 16 Jac. B. R. obiter, in Caſe of 
Nicholas v. Ward. 


[7. 2 H. 4. Rot. Parl. numero 51. The Commons prayed that 
no appropriation of any church at any time thereafter ſhould be 
made, and he that ſhould enjoy ſuch appropriation for the time to 
come ſnould incur the pain contained in the ſtatute of provitors, 
except religious, or other perſons whatſoever, who have (having) 
poſſeſſions amortized, might' exchange or give ſuch poſſeſſion 
amortized to a ſecular hand, to have any ſuch benefice appropri- 
ated by the licence of the king, patron, lord, and founder. An- 
Wer, The king will adviſe. ] f 
8. In aſſiſe of darrein preſentment, appropriation of the advow- Br. dean and 
ſon was pleaded in the time of Ring H. 3 by licence of the king, and _ —_ 
1 the biſbap, and dean and chapter, and of the apgſliè (pope) and he S. C. 
imjelf who appropriated was patron, as he cught always upon appro- q 
priation ; and ſo it ſeems here, that the licence of the biſhop is not. | 


: but for his time, without the dean and chapter, Br. Appropria- 
tion, pl. 4. cites 46 Afl. 4 and 19 E. 3. Fitz. Judgment 124. 

3 9. Appropriation of an advowlon cannot be, but where the Spi- 

= ritual man, who apprepriatcs it, has the adusuſon to bim, and is his 

10 ſucceſſors. Br. Appropriation, pl. 3. cites 38 H 6. 21. by the 

n Matter ofthe Bol. © + -- 

5 

5 4 (B) ra 


Appropriation. 
(B) To vm it may be. 


[r. AN appropriation of a church may be to a biſbop, and his 
ſucceſſors, Da. 1. 80. b.] | 
* [ 2. Conſtitutiones Othoboni capitulo de appgropriationibus eccle- 
. . | ſiarum non faciendis, in Linwood, fol. S1.] | 
1 [3- An appropriation of a church may be to the dean of a free 
chapel of the king. 33 Ed. 3. Aid del Roy. 103. admitted.) | 
[4. A church may be appropriated to two priories, for this is 
not as if a woman was married to two huſbands, for both may well 
have the care of one church. Mich. 15 Jac. B. R. in Free/ton 
and Kemp's Caſe Doderidge faid, that upon the trial of this Caſe 
in his laſt circuit, ſuch appropriation was given in evidence con- 
—— firmed by the pope; and he (*) inclined that this was a good appro- 
7 Fol. 239. priation, as well as a parſonage may be the body of two prebends, 
as 21 Ed, 3. is, but the Court faid, this is a ſtrange and rare Caſe, 
to have ſuch appropriation ; quære this Caſe, for he, to whom 
the appropriation is made, ought to have the advowſon of the 
church, and therefore it ſeems that it ought to be intended that 
An appro. the priors were tenants in common of the advowſon. ] | 
priation is *[5. An appropriation can not be but to him who 15 patron and 
always to | | 
— parſon. 14 Hl. 4. 14˙1 5 
Hos. 152. | 
*[ 35 ]. 6. At common law an appropriation could not be made, but to a 
body politic, or to a corporation; for a natural perſon 1s not 
capable of it becauſe he cannot be perpetual, and an appro- 
priation makes an. incumbent perpetual. And at common law it 
could not be made to a lay perſon, for as he could not be an incum- 
bent by a preſentation, ſo he ſhall not by an appropriation, 
which is but a more laſting incumbency. "Theſe appropriations at 
firft were made to abbots, deans, and ſole corporations, who might ad- 
miniſter ſacramentals, and had care of fouls; but afterwards by 
diſpenſations they were made to ſpiritual corporations aggregate, who 
had no cure of ſouls, as to deans and chapters, and at laſt to nuns, un- 
der pretence of hoſpitality. Grande nefas, as Dyer calls it. _—_ | 
43. (abridged from pl. c. 496. b. &. Grendon v. Bp. of 


Lincoln}. 
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(C) For what Cauſes it may' be. 


"oak, 27 


fr. AN appropriation me be made to an abbey or priory 
| cauſa paupertatis. Conſtitutiones de othoboni capitulo 
de appropriationibus eccleſiarum non faciendis in Linwood, 51.7] 
2. An appropriation gt to be made but — paupertatis only, 
or other lawful cauſe. Conſtitutiones de Othoboni capitulo de ap- 
propriationibus eccleſiarum non faciendis in Linwood, fol. 51.] 
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(D) At what Time it may be made. 


rr 


. NO appropriation can be made of a church which is fu/! 


ron m be : : g : 
made 4; /6- of an incumbent, but in a ſpecial manner to take effect at- 
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Appropriation. 35 


ter the death of the incumbent. Co. 11. Priddle and Napper, ang the pa- 
11. Com. Grendon 499. b. vide 50 E. 3. 27. admitted good in 2 and the 
5 : ot ata 47 
præſenti.] | | w_ ff 
the parſen, to take effe after his death, or after reſignation, and well; quod nota. Br, Appropri- 
ation, pl. 2. cites 50 E. 3. 26. Br. Quare impedit, pl. 42 cites S. C.—Fitzh. Grants, pl. 53. 
cites S. C. —Br. Apportionment, pl. 5. ces 6 H. 7. 13. 14. that if appropriation be made when 
the church is full, it is void. —S. P. by Hobart Ch. J. that in ſuch cafe it is utterly void, unleſs it 
be made by expreſs words, de tuturo quando vacaverit. Hob, 150. at the end cites Grendon's Cale. 


[2. But when the church is full, it may be appropriated by ? As by fay- 
ing that the 


* proper words. Co. 11. Priddle and Napper 11. Com. 499. b. A dhe 
41 Ed. 2. 6. b. + 50 E. 3. 26. b. 27-1 is a ſpiritual 


[3- 4s when a church is full, it may be appropriated by wwords peo _ 
alter it be- 


in futuro after the death of the incumbent. Com. 499. b. Co. e e 
11. Priddle 11 «1 be parſon, 


| and may 
retain the glebe, and the fruits to his proper uſe; this will make a good appropriation 


when the prefent incumbent ſhall die, or an avoidance happens; and the doubt which had been 


conceived to the contrary before, was, becauſe the preſent parſon had fee ſimple in the manſion, 
and glebe, and tithes, and no reverſion or intereſt in any other, but in the incumbent, when there 
is one; agreed by all the juſtices, pl. c. 499. Mich. 18 and 19 Eliz. Grendon v. the Biſhop of 


Lincoln, &e. f See the references in the notes at pl. 1, 


(4. If a prior was ſeiſed of an advowſon in fee, this being then 


full of an incumbent, and the #:ng gave to him licence to appropriate 


this church, and to Holl it appropriate without mentioning the incum- 
bent, and after the ordinary appropriates it, ita quod after the death 
of the incumbent the prior and his ſucceſſors poſſmt tenere in propriss 
uſus in this caſe, though the licence of the king be general without 
mentioning the incumbent; yet the appropriation being after 
well made, this 1s a good licence and a good appropriation. Co. 


11. Priddl» and Napper 11. reſolved. Mich. 16. Car. B. R. be- 


11 Rep. 11. 


[6-3 


b. in S. C, 
of Priddie 

and Napper 
ſays, the li- 
cence of ap- 
propriation 

is always ge- 


tween Foe and Haſſelrigg per Curiam upon evidence at the bar —_— and 
- | at 10 are 
agreed. | all the pre- 


[5. If the king gives licence to a chantery to purchaſe an advotu- cedents. 
fon of a church in fee, and to appropriate it to them and their ſucceſ- 
fors, and afterwards they purchaſe the advowſon in fee, and after pre- 
ſent their clerk to the church upon a permutation, who is inſtituted 
and mdutted, and after the biſhop appropriates it to them and their 
ſucceſſors, this is a good appropriation, notwithſtanding the inter- 
vening preſentation made by themſelves, between the licence and 1 
appropriation. Mich. 16. Car. C. R. between Fee and Haſſelrigg J 
per Curiam upon evidence at the bar ruled.) 
6. If an appropriation be in the incumbent's life-time by future 
words, as it may, yet it will not be executed till after the avaidance. . 


PI. C. 500. b. Grendon v. Biſhop of Lincoln. 


| | (E) How it may be made. Fol 249; 


[1. FF the king gives licence to the warden and chaplains of a 

chantery to purchaſe an advowſon of a parochial church pre- 

ſentative, to them and their ſucceſſors, and to have this appropria- 

a tion to them and their ſucceſſors, and after this is appropriate 1 
| * i 


=_ 1 Appropriation. 


i to the warden of the chantery and his ſucceſſors by the biſhop by 
228 force of this licence, if the chantery be #nawn as well by the 


I name of warden and fucce//;rs, as by the name of warden, and 
| chaplains, and ſucceſſors, and fo all one corporation, this is a good 
appropriation. Mich. 16. Car. B. R between Fo and Haſ/elrigg, 
. per Curiam, upon evidence at the bar (but guære how a cororation 
15 — * . * . 
8 | | Aggregate and a ſole corporation can be one corporation politic). 
von the 2. 15 R. 2. cap. 6. In every licence to be made in chancery of 
ure 1e . . . . : * 
. K 2 ans he appropriation of any pariſh church, it ſhall be expreſsly provided, - 
i 4 H. 4. fay, that the dioceſan, according ts the value of ſuch churches, ſhall ordain 
| e 8 2 a convenient ſum of money out of the profits of the ſaid churches, to be 
muit de a . „„ btog , thinners: | 
vicarage en- + hab yeart) by the 0 91 ofriaiars to the poor pariſhioners ; and 
owed upon a7, that the vicar be juficiently endrved. | 
every ap- 3. 4 H. 4. cap. 12. Churches appropriate ſince 15 R. 2. con- 
Propf ation. 0 be ; 5 ETA AE / 0 4 
yet they do #1”) to the faid ſtatute, fhall ve reformed, or the appropriation to be 
not extend : Did. | 
to appropri- From henceforth every church to be appropriated ſhall have a 
oh dk. ſecular priaſt ordained perpetual vicar thereof, and canonically in- 
ing of the /tituted and inducted in the fame, and convenably endowed by the dij- 
3 my cretion of the ardinary ts d divine ſervice, and keep hoſpitality. 
Arg. 159, | 
251. Paich. 4 Geo. 2. B. R. in Caſe of the Biſhop of London and Lewen v. the Mercers Com- 
| any. | 
1 A prior was ſeifed of the 2dvowſon of a parſonage, and 24 H. 8. the church being void, the 
1 biſhop gave bim licence to hold in proprios uſus, and there was not any endou ment of the vicarage. 
Þ The queſtion was, whether the »ppropriation was good, there being no endowment of the vicarage, 
| this ſtatute being in the a mat ve, that vicarages ſhall be endowed, or that all appropriations are 
Fs LS 95 OM * 1 iat | ; 3 11 5 
= void unle's the vicarage be endowed? and whether an avpropriation by the biſhop's licence without 
= the king's, de good? Will:zms |, ſaid, that it had been refolved, that whether appropria- 
4 U 37 3 tions be good or nt cannot now be called in queſtion, but they ſhall be intended to be good, 
; and to have all requitie circumttances. Cro. J. 252. pl. 6. Mich. 8 Jac, B. R. Hunſton 
v. Cocket. | 
5. Ja biſbib, dean, or the like, has the advorſon to him and t. 
his heirs, and appropriates it by licence to him and his ſucceſſors, 
this is not good, becauſe he had it not to him and his ſucceflors 
before, but there he gut to alien in fee t9.ansther, and then retake 
to him and bis ſucceſors by ltconce, and then to appropriate it by li- 
cence, aud detain in proper uſe without preſenting a ſtranger, becauſe _ 
otherwite he is bound to preſent an incumbent as the patron 
4 ſhall do, and cannot retain more than 6 months without lapſe ; 
'Þ uod Nota. Br. Appropriation, pl. 3. cites 38 H. 6. 21. 
{I In an ap- 6. The appropriation was made by the patron and the ordinary 
. 1 aul the dean and chapter by licence of the king, without any men- 
1 tiqulty a li- ion of the licence of the patron. Br. Appropriation, pl. 8. cites 
\ cence has Lib. Intrat. | 
N been pre- | 
= ſumed tho“ zone appeared. Arg. Vent. 257. in an anonimous caſe, 
,| 


7. An appropriation of an austin, church, glebe, tithe, &c. 
muit be to ſome S folitic or conheration, and when it was made 
dy the patron or firit founder the form was thus; Ege IV. R. de 
H. conceſſi ecciofeam & adyocationem meam de H. cum terris & deci- 
mi; omnibus ad eam pertinentibus abbati de S. Sc. fo that not only 
tic auvowiun and proſits of the church, but the incumbency itſclt, 

which 
4 | 


Appropriation. 


which is a ſpiritual thing, veſted in the appropriator. Pl. ©. 
96. b. Grendon v. Biſhop of Lincoln. 

8. Watſ. Comp. Inc. 8vo. 341. cap. 17. ſays; That the ſafeſt 
way is, that it be expreſsly ſaid that he to whom the church is ap- 
propriated hall be parſon, and that in all grants of aivovlons 
from the crown to any ſpiritual parſon and his ſucceffors the 
clauſe of non-obſtante the ſtatute of mortmain be inſerted, or 
that a precedent licence be had, and that theſe matters be pleated 
when any action is brought concerning the fame. 


* 


(F) What A& or Thing will dj/appropriate an Ap- 
propriation; and by whom. The Acc of the 
Party. 


II. IF the parſon appropriate preſents to the church, and the pre- Br. Conſul- 


ſentee is inſtituted and inducted, this diſappropriates the — pt 
: Cites 8. py 


church. 44 E. 3- 33- b.] — 

conſultations 
See (G) pl. 2. in the notes there, where it is ſaid that the law ſeems 
the ſame thro” there be no inſtitution &c. S. P. by Manwocd pl. c. 501. a. Mich. 18 & ig 
Eliz. in Cate of Grendon v. the Biſhop of London. Hob. 52. Hobart Ch. |. ſays, that po act 
of the ordinary can diſappropriate the church; but it the parſon appropriate (who is patron) had 
preſented, it did diſappropriate, and cites 25 H. 6. 2c. 11 Hf. 6. 18. F. N. B. 25. and ſays he is 
of opinion, that if his clerk be refuſed for juſt cauſe, and notice given, lapſe ſhall incur ; tor the. 
appropriation gives him a charge to hold or not, as appears by the form of an eppropriation in 
Grendon's Caſe, which by the preſentment he has renounced. 


pl. 4. cites S. C. 


[2. If there be a parſon appropriate and vicar endrwwed of the 
fame church, and after the parſm and ordinary re-unite the vicar- 
age to the parſenage, yet this does not diſappropriate the appropri- 
ation, for the vicarage was derived out of the parſonage, and now L 38 J 
it is come back to e of which it was derived, and fo it 15 
in its firſt flate, and therefore cannot diſappropriate the church. 

7 Jac. reſolved at Serjeant's Inn by the judges upon a reference 
out of the Court of Wards, in one Stafford Caſe.) 

[ 3. If a chapel be annexed to a church, if there be a preſentation * Br. Quare 
by a ftranger ts the chapel as to a church, and his cler# is induced, Imp td, 
this chapel is hereby made a church. * 47 E. 3. 5. 21. b. 17 1 
E. 4. 36] if the king 


preſents to 
the church, in ſuch caſe, as to the church, it ſhall thereby loſe the name of a chapel. 


4. If leſſee for years of an appropriation preſents thereto @ For he is 


chaplain, and he is indutted, this diſappropriates the church during pe 225 


the years. 44 Aſſ. 37. 44 E. 3. 33. admitted. ] Term. Br. 
| | | Conſulta- 
tion, pl. 1. cites S. C,——Fitzh. Conſultation, pl. 4. cites S. C. 


5. If an incumbent be preſented by the abbot, and admitted af- By ſuch pre- 


"op R 223 . ſentation the 
ter the appropriation, by this the appropriation is determined for ever. ate vp" 


Br. Spoliation, pl. 4. cites 38 H. 6. 19. ordinary 
3 | | have gained 
intzreſt de novo; by Shute Baron. Sav. 21. in pl. 5 1. Paſch. 24 Eliz. obiter. Clench doubted, 
but Manwood agreed, 3 Le. 101. pl. 147. Trin. 26 Eliz. Manwood Ch. B. ſaid, that at this 
ane 


38 Appropriation. 


ime a parſonage may be diſappropriated, but that ought to be by a judicial act. as by preſentment, 
and not by any private act of the proprietor, and fo, he ſaid, a church was diſapprop:1ated by the 
L4. Dyer by a preſentment which he of late made to 1t. 2 Le. 80. pl. 106. S. P. in toudem 


verbis. x | 


As in the 6. If a church is appropriated to a corporation which is diſ- 
Caſe of the ſolved, the church is hereby diſappropriated ; per Dyer Ch. . 


9 pl. C. 501. a. Mich. 18 and 19 Eliz. in Caſe of Grendon v. 


propriated Biſhop of Lincoln. 


to that 
order could not be by them transferred to the hoſpitallers, but what was appropriated te 


them was diſappropriated by the diffolving of their order. Pl. c. 497. a. in S. C. cites it as ſaid 
dy Herle in 3 E. 3. [This is Paſch. 3 E. 3. 11. l-.) | 


The ſtature 7. All the appropriations of abbeys that were ſurrendered be- 
— tween 27 and 31 Hl. 8. were ipſo facto diſſolved with the diſſo- 
appr priati- lution of the corporation, and were preſentable, and might have 
ons lay fee, new incumbents. But as ſoon as the ſtatute of 31 H. 8. came, 
and duelle the appropriations were reſtored and given to the king, and the 
— incumbents ouſted; per Hobart Ch. . Hob. 308. Hill. 15. FE 
SIONS wor ſpiritual functions; per Cur. Jo. 3. pl. 3. Mich. 18 Jac. B. R. in the Caſe of Wright v. 
Gerard and Hiiderſheim. | 


8. 17 Car. 2. cap. 3. ſ. 7. Owners of impropriations may unite 
the ſame to the parſonage and vicarage of the pariſh church where 
the ſame ds lie. | | 


(G) Ads of a Stranger. 


LI. FF a man recovers the advowſon in a writ of right, this 
diſappropriates the church, 17 E. 3. 51. b.] | 

39 J T2. If a Arranger preſents, and his cler is inſtituted and in- 

Br. Conful- ducted for ſeven years, this continuance for this time hath diſ- 


r 2 appropriated it, till it be recovered again by writ of right; 


—Fitzh. 44 E. 3. 34. 44 Afi. adjudged (but it ſeems that this is not law, 
Conſulta- for, Co. 5. 101. per Curiam, there cannot be an wſurpation 
tion, pl- + upon ſuch an appropriation.] | 

—Apreſent- | | 
ment made by a ſtranger unto an advowſon, which is appropriated to an abbey, be the preſentment m 
the time of vacation, or in the time of the abbot, is void, although that the clerk be inſtituted and 
inducted; but if the abbot himſelf pretent unto the biſhop his clerk to an advowſon which is ap- - 
propriated to his houſe, this preſentment doth diſappropriate the advowſon, and make it prefentable 
after; and if he do not prefent within fix months after every avoidance, the biſhop ſhall preſent 
fer lapſe. F. N. B. 35. (f) So that it ſeems the pre ſentment without inſtitution &c. is a diſ- 
appropriation. P. N. B. 35. F) in the new notes there (b) cites 11 H. 6. 32. 33. Br. Quare Im- 


pedit, 38. 111. 38 H. 6. 39. 


Wadviwfon [3. If a woman be endowed of an aduouſon, which is appro 


by — priate, and ſhe preſents, and he thereupon is admitted, inſtitut- 


be granted ed, and induced, this 1 the church. 2 E. 3. 8. per 
wo? x — Scrope ſaid to be adjudged. Co. Lit. 46. h.] 


fort, and after the ſame church 7s appropriated to bim and bis ſucceſſors, ſo that they are perpe- 
tual parſon imparſonee. If in this caſe, the feme of the grantor is endowed of the advowſon, and 


preſents à clerk, who it inflituted and inducted, the appropriation is defeated for ever; for the in- 
| | tixe 
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Appropriation. 


39 


D 
Ute eſtate of the parſon imparſonee is avoided. 7 Rep, 8. in the F, of Bedford's Caſe, cited per Cur. 
to have been fo adjudged, as Sir Jeffery Scrope reported in 2 E. 3 fol. 8. and ſays, that in ſuch 
ſenſe is the book to be underſtood, and that fo a quzre in Dyer, 6 E. 6. fol. 7. 2. [72] is well 


pelolred. 


(H) No ſhall be bound by the Diſappropriation. 


LI. IF a leſſee for years of an appropriation preſent thereto, this 
diſappropriation ſhall not bind him in the rever/ton. Vide 

44 E. 3. 33. b. 44 Aſſ. 37. admitted.) | 
(2. If a feme be endowed of an advowlon which is appro- 


priate, and preſents, and her clerk is inſtituted ard inducted, & 


though the incumbent dies, yet is the appropriation wholly diſ- 
ſolved, becauſe the incumbent who came in by preſentation, 
had all the eſtate in him. 2 E. 3. 8. per Scrope ſaid to be ad- 
judged, Co. Lit. 46. b.) | 


(1) The Effect thereof as to ſpiritual Juriſdiction. 


1. ] Mpropriator was ſued in the eccleſiaſtical court, and by ſen- 

tence there, the profits were ſequeſtered for repair of the chan- 
cel; the matter went off for a fault in the pleading ; but the 
Court, as to the matter of law, inclined that there could be no 
ſequeſtration, for being made a lay fee, the impropriation was 
out of their juriſdiction, and it was now only againſt the par- 
ſon, as againſt a layman for not repairing the church. 2 Vent. 


35. Paſch. 32 Car. 2. & B. Walwin v. Auberry. 


the lay appropriation. was not to be ſequeſtered for the repairs of the chancel ; 


= 


Br. Conſul- 
tation, pl. 1. 
cites S. C.— 
Fitzh. Con- 
ſultation, pl. 
4. cites S. 


Mod. 258. 
pl. 13. Anon. 
Trin. 29. 
Car. 2. ad- 
fornatur. — 
2 Mod. 2 54. 
S. C. & 
ibid. 256. 
the whole 
court præter 
Atkins J. 
held, that 


but judgment was 


given againſt the defendant upon the point of pleadings, which all the court agreed to be ill.— 


Freem. rep. 230. pl. 240. S. C. adjornatur. 


2. The Court ſeemed of opinion, that notwithſtanding the 
appropriation of a benefice to a prior, or a dean and chapter, 
the biſhop may viſit to ſee how the church was ſerved, ſacra- 
ments adminiſtered &c. and might proceed to ſuſpenſion ab 
officio & beneficio ; but they held clearly, that he could not de- 
prive him. ro Mod. 68 Mich. 10 Ann, B. R. Dr. Harriſon v. 
Dublin (archbiſhop). 


For more of appropriation in general, ſee Preſentation, W a TsoN's 
CLERGYMAN'S Law, cap. 17. MaLoky's QUARE In. 
40 to 46. | 


| Arbitrement. 


XI» 


1 


Arbitrement. 


(A) Of what Things it may be. [Or, of what 
Things an Award may be made, in reſpe& of 
the Thing to be awarded.] [Things Real.) 


*$.P. by Cr. A RBITRATOR> cannot make an award of a freehold, 
4 


Culpepper, as to adjudge the land of one to another. * 14 H. 4. 
accordingly, H. 8 KR 1M b 
euod nemo 19. 23 H. 8. Keil. 99. b.] 


negavit, ex- | 
cept Skrene, who ſaid that the arbitrator cannot award the frank tenement without deed ; but 


that it they put themſelves in arbitrement, and make writing thercot by deed indented, it is good, 
and may de pleaded in bar, ad qued non fuit reſpoalum. Br. Arvitrement, pl. 15. cites S. C. 


* Fitah. Ar- [ 2. The law is the ſame, if the ſubmiſſion be by deed. * g E. 


2 4. 44. the law is the ſame, if the ſubmiſſion be by decd indent- 
FE ed. 14 H. 4. 19.] 


cord ĩnelv, 
but by Needham, if he does not perform it, the obliga-ion of ſubmiſſion is forſeited. Arbitre ment 


er freebell is not good, unleſs the ſubmuſion be by deed indented; per Foſter J. 2 Brownl. 130 Peto 
. 4- 44- b. 

It is a queſtion, whether the rizle to land is ſubmiſt 
J. but Treby Ch. I. faid, that things in the reality might be ſubmitted, as well as things in the per- 
Jonalty, ut they could nt be recovered upon the award. Ld. Raym. Rep. 115. Mich. 8 W. z. 
in Caf. of Marks v. Marriot. 
wy þ 5. 74 [Z. A partition cannot be made by award, for a freehold can- 
1 be Br not pals without livery, Paſc. 1 Jac. B. Horton v. Horton. ] 
1 S. P. C4. An arbitrator cannot make an award of a leaſe for years of 
A controver- Jand, as to adjudge the land of one to another, by which the 


e intereſt and eſtate of one ſhall be transferred to the other, be- 
cerning 2 Cauſe this is a chattel real.] | 


teafe of lard, ; 

was ſubmitted to the arbitrement of J. S. who awarded, that one of them ſhall have the land: ; 
is 2 good zift of the intereſt of the term, and cites. 12 Aſſ. 25. but if it had been, that be ſrould per- 
mit the other to enjoy the term, this would not give an intereſt if it; aud ſo it was agreed upon cvi- 
ene. Cro. E. 223. pl. 3. Paſch. 33 Eliz. B. R. Truſloe v. Yewre. 2 Le 14. pl. 13. Paſch. 
31 Eli. B. R. Truſto v. Ewer, S. C. & S. P. agreed for law, and cites 12 Aſſ. 25. 14 H. 4. 19. 
24. & 9 E. 4. 44 S. C. cited D. 1 3. a. pl. 57. Marg. by the name of Freſlou v. Eure, 
and ſays, that the ſame diverſity was agreed. hut it is laid there, that if the arbitrators award 
that the prfſefſor NHauld bold the term, it ſleems that this would not bind the richt of the other, for 
the award does not-extiaguith the right there, as it docs to paſs the poſſeiũon in the other caſe. Ibid, 


ible, becauſe it is in the realty; per Powell 


this 


[ 41 J [5. It ſeems, that in Co. 9. Peytoe 78. this is admitted, for 
See (l. there it is held, that an award is ng plea in an cjectione firmæ, 
11.5. C. becauſe it is an action of trejpaſs.] 

Contra. — 


See (V/ p!. 1. S. C. accordingly, 
Br. Arvitre- [G. An arbitrator may make an award of the arrearages of a 
Fe rent, reſerved upon a leaſe for years, 4 H. 6. 17. b.] 


e. tes S. C. 
& 2. P. 55 Martin—- See (R) pl. E. S. C. and the notes there. 


—Sce (U) pl. 8. 
7. Arbitrement, 


Arbitrement. 


7. Arbitrement, that the one party ſhall have land out of the 
P/ Hon of the other, does not give franktenement; and if he 


reſuſes to permit him to have the land, he has no remedy if be 


has no obligation to ſtand to the arbitrement. Br. Arbitrement, 
pl. 53. CItES 21 F CO 26. 

8. An award was, that the pi: eintiff ford pay the defendant 
: zo! in full ſatisfaction of all Sada er the 1Jth of Sept. aud that 
dee ndaant on payment ſhauld ſurrender up to the plaintiff the poſe 
fel on of a hoſe in which le lived, ad detrver the plamtiff a deed 
Wrereby the hou: was intail'd t5 the , &e. le nds 
paid tie 30J. The court held ine award good; and judgment 
for the plaintiff. Ld. Raym. Faq 114. Mich. 8 W. 3. Marks 
v. Marriot. 


(A. 2) Arbitrators. What Perſons may he. 
1. NF Hk natural or legal diſabilities do hinder any one 


from being an arbitrator. If they are incompetent 


judges, the fault is in thoſe that chuſe them. They are called 


arbitrators, becauſe they have an arbitrary power, if their judg- 
ment be according to the ſubmiſſion. If they obſerve their 
- .commitlion, and keep within their juriſdiction, their ſentences 
are definitive, from which there lies no appeal. . ve 
103. cites Wood. 921. 

2. A bond is given to J. S. to ſtand to his award by the par- 
ties in difference, being J. D. and J. R. Adjudged good by the 
Court, tho' it was objected that the referree would make an un- 
ceaſonab] c award, to intitle himſelf to the penalty of the bond. 
Cumb. 100. Mich. 4 Jac. 2. B. R. Owdy v. Gibbons. 

. Submiſhon was 79 the plaintiff himſelf and another; and this 4 
being objected in arreſt of judgment was held good; per Cur. 


Cumb. 218. Mich. 5 W. & M. in B. R. Matthew v. Ollerton. 


4. Dolben J. ſaid he remember'd a caſe where a gentleman's 
Reward brought an action in his maſter's name, and defendant 
enter'd into rule by confent % pay what the plaintiff ſhould think 
ft; and my Ld. Hale held it to be a good ſubmiſſion. Cumb, 
218. Mich. 5 W. & M. in B. R. in Caſe of Matthew v. Oller- 
ton. 


jeant took a horſe from the archbp. of Canterbury's ſteward, for a deodand, and the arc :hbiſhop 


brought his action; and it coming to a trial at the alliſes in Kent, the lerjeant by ru e 


ferred it to the archbithop to ſet the price ot the horte, which he did; and the ſerj ant afterwards 2 
moved the Court to tet afide the award, becaule the ſubmülion was to the plalntift lizſelf; but ic | 


was denied by my Ld, Haile and the whole Cyurt, 


(B) Where. 


41 


Mod. 226. 
4 C. and 
the objec- 
tion was not 
allow'd. 

4 Mod. 226. 
lays Dolbena 
J. eited it f 
as ſerſeant if 
Harp's | 
Cafe, and 

that it was 

thus, viz. 

The fer. 


ot Court re- 
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L 42 J (B) Where the Submiſſion is with a Condition to 
perform it, in what Cafes the Condition is broke, 
if it be not performed. Condition. Award. 


Br. Arbi- LI. IF the condition of an obligation be e perform an award 
Fre * between the parties of ſuch things, if the arbitrator awards 


S. C. &S. P. a thing to be done meerly out of the ſubmiſſion, he is not bound 
ſeems ad- to perform it. * 8 H. 6. 18. b. 9 E. 4. 43. b. 44. 


mitted. 


Br. Arbi- [2. But otherwiſe it is if the award be of a thing depending 
9 pl. upon the principal, 8 H. 6. 18. b. J | | 
18. 8. C. 


ard S. P. ſeems admitted. 


See (C) pl. [Z. If the ſubmiſſion be F a term, and all thereupon depending, 
2 « _—_ and the award is made of the reat which ſhall become due at 
the acres Hichaelmas next enſuing, this is void, becauſe it is not within 
there. the ſubmiſſion, and the obligor is not bound to perform it. 
Mich. 10 Jac. B. R. between Grey and I/icher, adjudged.] 

* Roll Rep. Cg. If the condition of an obligation be to perform an award 
-y 7 of all actions between them, and the arbitrators make an award 
ed ac. that one ſhall make a relcaſe to the other of all actions till the day 


azreed ac- ? : . . 
cordingly of the award made, which was after the ſubmiſſion, this is a void 


by me coun- award, becauſe it comprehends more time than was ſubmitted; for 


ſel and the d . , 
Court, as to by the ſubmiſſion ſuch actions only which were then between 


the making them were ſubmitted, and this 1s entire, and therefore the obli- 
— þ- ther gor is not bound to perform it. My Reports, 14 Jac. * Yanlre 
againſt Tribb, adjudged. Co. 10, + Moore and Beedle, 131, 132. 


the award. 


—Bridgm. adjudged. p. 42 El. t Knap and Mawe, Rot. 211. adjudged. 


58. Vand- . . 
„ id. p. 12 Jac. B. R. between © Lindſey and Aſhton, adjudged. M. 
14 8 13 Jac. B. R. between | Lumley and Hutton.) 74 | 


& 5. P. ac- 
cordingly. But ſee infra pl. 21. (C) pl. 3.—(M) pl. 4.—{N) pl. t. and the notes there. 

+ Gouldid. 91. pl. 4. Trin. 30 Eliz. S. C. held accordingly by all the juſtices; ſed adjornatur. 
——Le. 170. pl. 238. Bedel. v. Moor, S. C. but S. P. does not appear. lenk. 264. pl. 67. 
S. C. adjudged. + S. C. cited Roll Rep. 437. pl. 2. as adjudged.— 8. C. cited 
Eridem. 59. as adjudged. 1 Godb. 255. pl. 352. S. C. but I do not obſerve any thing ſaid 
25 to this point. Roll. Rep. 6. pl. 7. S. C. & S. P. agreed by Haughton, and admitted per 
Cur.—2 Bulſt. 38. S. C. but nothing ſaid as to this point. {| Cro. J. 447. pl. 27 Mich. 
15 Jac. S. C. & S. P. agreed per tot. Cur. accordingly. Roll Rep. 268. pl. 44. S. C. ſays that 
the award was that he ſhould give a releaſe to the day of the date of the releaſe. No judgment 
given. S. C. cited by Doderidge J. as adjudged. Palm. 108. Patch. 17 Jac. 

Where an award is, that the parties ſhall releaſe the one to the ther all ations to the time of the 
award, if one who is to make a releaſe tenders a releaſe of all actions to the time of the ſubmiſſion, 
this was held by Windham J. a good and ſufficient tender in purſuance of the award, (or rather of 
the ſubmiſſion, as the reporter ſays he intends it.) Sid. 365. pl. 13. Paſch. 20 Car. 2. B. R. 
Baker v. Kochetter. 

An award was, that the defendant ſhould releaſe to the plaintiff to the time of making the award. 
It was objected, that this would diſcharge the bond of ſubmiſſion. Sed non allocatur, becauſe di- 
vers things are to be done together, and if all had been done the releafe would be no prejudice, and 
differs from the caſe where money is te be paid after the releaſe is 19 be given; and judgment for the 

pialutiF, Raym. 169. Mich. 20 Car. 2. B. R. Barker „. Durraut. | 


| [5. II 
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5. If the condition be 10 /?and to the award: &c. and the 
award is that one fhall pay 151. to the ciber, and that J. S. a Fol. 43. 
Rranger ſhall enter into an obligation ts poy it at a. certain day, this Hg 
award is void as to the entry into an obligation by the ſtranger, See (E)pl. 


and the obligor is not bound to pertorm 1t,. becaule it is out of [ 43 ] 


the ſubmiſſion. Co. 10. * Aer and Beedle, 131. b. adjudged, and 
there cites p. 24 EI. B. R. Rot. 2417. between + Ecclesfield and 
Malliard, adjudged. ] 2 
„„ . . + Cro. E. 4. 
[6. So it is where the award is to Pay a certain ſum of money to pl. 1. Es- 
a ſtranger who is out of the award, this is void. Co. 10. Moor cleſtade v. 


and Beedle, 131. b. Contra | 22 H. 6. 46. b. Curia. J 3 


award was, that one of the parties ſhould pay to the ſon of the other party 51. which was bequeath'd 


to him, and 2djudged that the action did not lie; for he was not bound to pay the money, being 
to a ſtranger to the award. Godb. 2. pl. 8 Anon. S. C. & S. P. held accordingly ; for it is 
in the election of the ſtranger, whether he will accept the money or not. S. P. and though 
the truth was, that the ſaid ſtranger was attorney to the plaintiff, and that by the intent of the ar- 
bitrators he was to receive it for his maſter, yer becauſe it was not recited expreſsly in the award that 
he ſhould have it for his maſter, it was adjudged inſufficient. D. 242. b. Marg. pl. 52. cites 
Trin. 3 Jac. B. R. Futrel v. White. 

So where the award was, that the ſervant of the one party ſhould pay to the ſervant of the other 
party 51. the Court held the bond not forteited ; for the ſervants of either are ſtrangers to the ſub- 
miſſion : but if the award had been, that one of the parties ſhould pay wo the ſervant of the other 
51. it had been good, becauſe the matter of the ſervant is party to the ſubmiſſion &c. 3 Le. 62. 
pl. gr. Trin. 18 Eliz. B. R. Dudley v. Malory. See (EHF. .. 

1 8. C. cited Godb. 13. pl. 18. and there is a quære made as to this caſe ; for that it ſeems not 


to be law at this day.-——See (E) pl. 4. S. C. 


[7. If a condition be to ſtand to the award &c. and the award 2 432- 
is that one ſhall aſſure lends to the other and his wife, where the erben ' 


wife is a ſtranger to the ſubmiſion, there he is not bound to held the ar- 


perform this award as to the wife. M. 37, 38 El. B. between bitrement to 
be void for 


Samon and Pitt, per Curiam.] pro nt a 


for it being an 1ntire thing which was appointed to be done, and being void in part, it is void for 
the whole; but otherwile it is where he appoints two things to be perform'd, and the one is within 
the ſubmiſſion, and the other not, and they are awarded to be performed ſeverally, it is good for what is 
within the ſubmiſſion, and void for the other. Put to this point none of the other juſtices ſpoke. 
Mo. 359. pl. 489. Sims v. Fit, S. C. & S. P. ad;udg'd accordingly. 5 Rep. 77. b. 78. a. Sa- 
n:0n's. Caſe, S. C. See (NI pl. 7. 


(8. If A. 7s indebted to B. in 20l. by ſingle bill, and they ſub- Cro. J. A= 


mit all matters between them to the award of J. S. who awards Pla“. S. C 
adjudged for 


that A. jhall pay a certain fun, icilicet, a liffer ſum is B. in ſatiſ= die plain- 
fattion of the ſaid bill, tho” if be pays the money according to the tiff; for it 
award, yet this cannot be any bar of an action to be brought upon being a. 
the faid bill, becauſe the action is grounded upon a deed; yet if he mall pay 
each of them was hound to perform the award, he ought to pay it in ſatii- 
the money, or othervife he hath forfeited the obligation; for V * 
R | : Sp oy r = : therein im- 
he pays it, and the other ſues tne biil, he hath forfeited his obliga- ply'd that 
tun. Hill. 15 Jac. B. R. between Lumley and Hutton, ad- the plaintiff 


judged, upon demurrer. XI. 23 Jac. B. R. the ſame caſe. ] _ erg 
taction; and if he does not accept thercof, and ſues the bill, he forfeits the bond; for he does not 
ſtand to the ſubmiſſion, which 1s a fufficient tie upon him that he accept thereof; and being ac- 
cepted, the arbitrement is a good bar, Roll Rep. 270. S. C. & S. P. by Coke Ch. J. te 
which Haughton J. agrecd. S. C. cited by Doderidge, J. Palm. 108. 


[9. If a condition of an obligation be to perform an award, If a man 
where the ſubmiſſion is of all matters depending, and the award ts ſubmics © 


n particular 
after coutroverſy 


warded that- 


4 

ot 
en g 
* * 

n 
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ard the ar- 
b:traro's 
ward ze: eral 
rele ſes, 
which 2re 
executed, tht 
It as etoived 


(1 44 ] 


FS. 


Fol. 244. 
1 — 
Fitzh. Arbi- 
trement, pl. 
16. cies 
S. C. per 
Moy le, that 
the arbitra- 
tor has no 
power to 
make award 
of A thing 
rea! fo as 
to determ! 
the 


ay s Quzre, 


Fitzh. Arbi- 


tre ment, pl. 
16. cites 
Je. 4s. P. 
1 
by Necd- 
haz, 


a fubm: 15 7, an 4 b. fore the a 


obligation is 
Pollard, that unleſs ſome perſonal thin 
ment is void, an 


arbitrement. 


after de 3 of ail matters generally, this is void, and the obligor 
not bound to releaſe the matters depending. Tr. 4 Jac. B. R. 
between Hanes and Aminſtead adjudged.] 


Ld. Raym. Rep. 116. cites 


no more than the particular controverſy. 
„ Stevens v. Matthews. 


fe releate 


Mich. $ W. 


(10. If two / uit to the award of F. 8. of all matters between 
them eill the e en, and then each of them promites to per- 
form the award, and J. S. after awards, that whereas one was 
bound | IN an on gatian to the other, (which was made after the 
ra} that the abligee ſhould deliver up 
he obligaten to tne other 7n full jat action of all matters between 
them, and awards further in ſuch manner that all was good, if 
the aforeſaid award was good; mough this obligation be out of 
the ſubmi:ton, uſe it was made after the ſubmiſſion, yet he 
is bound to perform it, becauſe it is to be given in ſatis faction 
of matters contained within the Jubmifion, as a horſe or money 
may be given in ſatisfaction, tho' they are not within the ſub- 
miſtion. Trin. 15 Jac. B. R. between Nichlas and Thomas ad- 
judged. (Reporter [favs] this, for this is a thing in 
action between them, and out of the ſubmiſhon, and ſo not lige 
to the Cafe cf the horſe, unicjs the horſe was in diſpute between 
th em after 75 e fromi) n. } 

[II. And it teems, tha t if the award be to give his horſe to the 
other in fatrifaction, that he is not bound to perform this, be- 
cauſe this is out of the award, for he may as well award him to 
give his gown or other collateral matter, but money 1s menſura 
rerum, and therefore it may be ee to be paid in ſatisfac- 
tion. Contra E. 4. 44. per Movle.] 

(12. If an award be that ome fhall ſerve the other two years in 
ſatisfaclian of an action, he is not bound to perform this. 9 E. 
4. 44. per Lit.) 

Fr13. If the awa rd be th at ene Hall releaſe all his right in cer- 
tam lands {*) of 7 ts ferjed, in jatisfattim of a treſpaſs, 
he is not bound to Pc ee N 55 Contra E. 4. 44. per Moyle.} 

514. * con dition of an obligation be e Hand to the award 
of F. S. for the title of certain land, and the arbitrator awards 
por land ie ane, and that the other ſhall releaſe ts him &c. tho” this 

ward is void as to _ mine the right and to change the 
ſtate, becauſe it is real, yet N It is within the ſubmiſſion 


he is bound to perform it. ꝙ E. 4. 44. 


* 


„. 9 * 


oy 4 


bee A 
SS 


91 Yo 


— 


7 © 
„ 4 „* 


> it | 
— ©04 


ne the right of it; but per Needham the aw 5 is fo far good, that if it be not performed 


n w. 99. b. pl. 6. Paſch. 23. II. 7. it was held by Grevil and 

de join'd with the title, right, &c. of land tuch arbitre- 
d that an obligation v 0 condition to obey ſuch award is void alſo; but the buok 
for others held clear contrary it there were fuch words, Viz. to ihew titie &. 


forte: ted, — 


1 * 


Crs. If the condition of an obligation be 1 fand to the award 
of J. S. of certain matters, and the award is that one ſhall make 
a releaſe to the ather, if they do not do it the condition is broke, 
though there is not any means to compel them to make the re- 


| leaſe itſelf. 9 E. + 44.] 
5 [16, If 


F 3 8 
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C76. If the condition of an obligation be ? n to the award An award 
cf F. S. if the award be impoJſivie the condition is not broke. bus, tliat the 
3 : Plaintitf up 
8 E. 4.1-b.J | EE” 
17. A if the award be to pay a ſum at a day paſt, the con- fionsab-inde 


0 . 1 101 p 
dition is not broke. 8 E. 4. 1.] 3 —_— 


ſuch a church peaceably and quietly without diFurbance by the defendant, and that on 1 ov. the 
detendant ſhould deliver up the ſeats to the plaintiff, The detendant pleaded, that the plaintiff en- 
joyed the ſeats prout till 30 Oct. next atter, on which day they were pulled down without his 
knowledge or conſent, per quod he could not deliver them to the plaintiff on the ſaid 1 Nov. The 
queſtion was, whether this ſhould excuſe the performance of the award. The cafe was argued, but 
Curia advifare vult. See 2 Mod. 27. Paſch. 27 Car. 2. C. B. Bridges v. Bedingneld. 

* Roll Rep. 6. in pl. 7. Arg. Cites 8 E. 4. S. P. x 


(18. If there be a controverſy far a certain thing between A. and | 45 J 
B. of the one part, and C. D. and E. of the other part, and C. in 
conſideration of 6d. given him by A. and B. ſubmits the matter for e ee 
himſelf and D. and E. and aſſumes to ſtand to award, and A. and B. 182 . 
ſubmit of the other part, and the arbitrators award that C. ſhall pay C. that D. 
ſo much to A. and B. in ſatisfaction of the controverſy, this is a good mn rain 
award, and C. is bound to perform it, though it concerns two though they 
rangers to the ſubmiſſion, for C. hath undertaken for them. arenorbound 
H. 14 Jac. Bullock v. Dalby and Gadword at Serjeant's Inn e "Zi 
in a writ of error adjudged, and the judgment affirmed. they are na- 
*22 E. 4. 25. M. 10 Jac. B. R.] e 
and therefore are not ſtrangers to the obligation, becauſe named in the condition thereof, Br. * 
ment, pl. 41. cites S. C. but not exactly S. P. — 


19. If the condition of an obligation be fe perform an award, 
and the award is that the obi gor and a ſtranger ſhall pay to the other 
party fol. though this is void as to the ranger, yet it is good as to 
the obligor, and he is bound to perform it. MI. 10 Jac. B. R. 
per Curiam, between Gray and Wicker. 

C20. If the condition be to ſtand to the award of J. S. and J. 

D. and they award that he fall land to the award of anther, he is 
not bound to perform this award. Hill. 37 El. B. between 
Liwer and Lower, per Curiam. ] 

(21. If a condition be to ſtand to the award of J. S. of all See ſupra, dl. 
matters, &c. ita quod arbitrium fiat ae præmiſſis, and the award is 7 = 5 85 
made that one ſhall do two things, of which oi t5 make a releaſe of 1. z. 8. 25 
all actions till the reli aſe which is out of the award, and /o v9:a, and —(N) pl. . 
the other is good, the obligor is bound to perform that which is 2 N 

. . 12 notes 
oo becauſe they are not intire, and though the award be that he were. 
ihall releafe all actions, yet it does net appear that there were any 
actions between them, ſo that the releaſe is made de prœmiſſis for 
any thing that appears. My Reports, 14 Jac. Venlore and 
1ribb, adjudged. ] | 

[22. So it would be a fortiori if the condition was without this 
clauſe ita quod arbitrium fiat de præmiſſis. Co. 10. Meer and 
Beedle, 131. b. adjudged, becauſe there is a recompence of each 
ſide, though not all the recompence which was intendal.] 

[23, If a condition be to ſtand to the award of J. S. of all mat- Hutt. 29. 
ters, &c. ita qued arbitrium ſiat de prazmiſſis, and the award is Anbegter 

* 8 | v. Clifture 

Vor. III. * made a 


Ne 


45 Arbitrement. 


S. c. „ made uh; the premiſſes that one ſhall * rcl:aſe to the other all ma! - 
the Court a- fers till the award, Which is out of the ſubmiſſion ; though there 
reed, that it 

5 n are anker bert veen them which ar ofe aſter the ſubim, ion and before the 


he made a 

relcaſe until a7rard, yet the award is good, if it be nz? averred to the Court that 
the date ot there were matters between them in the mean time. P. 17 Jac. 
. d between Aablaſter aud Clifford, adjudged.) | | | 
good pertermance; and favs that this cafe had been adjudged before between Nichols and Grandie. —S. 
E. cited 3 Lev. 344. in cafe of Nicholas v. Chapman. Mich. 4 W. & XI. in C. B. in which cale 11 
Was adjudged, that where an award was made to relcaſe all demands generally, this hall relate tothe 
time ot the ſubmiſſion only, and a releaſe to fuch time is a good pertormance.—lt was held, that us: 
award ot 2 general releaſe of 10 demands till the time of the award is good; for nothing hall de inte d- 
ed to ariſe in the me wn time; and it any new controveriyor demand did hay pen in the mean time, the 
award as to that new deman hs or co: 1troverſy is void, becauſe it was not within the ſubmiſſion, aud ther 
ſore it i a good ber! rmance of it to tender a releaſe of all matters in controverſy to the time ot t! 
ſudmifion, which is all that he is bound to releaſe; and if any new controverſy has happe! ed, Which i 
not to de 1 he that pretends to excuſe the non— -pertormance ought by his ple. paths to ſhew 1t. 
1 Salk. 74. pl. Trin. 2 Ana. B. R. Simon v. Gavil. ———S. P. by Holt Ch. J. 2 Ls. Raym. 


Rep. 964. in al of Squire v. Grevett S. C. See (0) pl. 2, 2, 38 


[ 45 J [24. If the condition be to ſtand to the award of J. S. / all 
Oro. C. 216. matters depending till 200% Jan. &C. ita quad XC. and the award 
pi. 1. Ward ecites, that whereas there (®) were depending the faid 29th Jau. 
= (divers matters, &c. and he awards de & ſuper præmiſſis of « il mat- 

ters till the 28th 5 Jan. yet this is a good award, becaute it des nat 


e. Uncorn, appear that auy matter was depending the ſaid 29th day of Fan. 
S. C. i- Which was nat depending before the faid 28th Fan. and therefore 
udzed Xe without ſpecial nate ſhew n, it ſhall be intended a god award 


a * 
= - _— 
OIrginNejy 


. cited tit h the ſaid averment de & ſuper premiſſis. Tr. 7 Car. B. R. 


dr. 12 between Vurde aud UnWin, adjudged, which intratur Fr. 6 Car. 
c 4 2 - 

+ s 85. 

4 Roe. 598 . ] 

len was mace of all matters, &e. _ Dec. 13 Jac. ita quod, the award be made a tor be fore the 
De Nnowing. They awarded th £ detendant to pay to the plaintiff ol. and that the one thould 
tele iſe the other all actions and demands, "= om the 28th Nov. next before; the omitting the two days 
Store the ſubmitſion was objected to, for that there might be divers controverſies between the ſaid 
time, which are not arbitrated, and conſequently that is no award according tothe ſubmiſſion, ſed non 

Hocat: art tor it inal! not be intended, uniets it had been ſhewn ; but had it been ſhewn, that any were 
ing rated in thote 180 J455, bv anc 1 were not before, then the arbitrement had been void in toto. 


Fepen 
E . . 7 pl. 6. Trin. 18 Jac. B. R. Eesncla v. Busfeld. 2 Roll Rep. 193. Buffield v. But- 
fie! 14, S. C. adiornatur Sce (M) pl. 5. | | 


19 5 19.25. If the condition be to | and to the award of F. S. ita guad 
tary 13 t. ze award be made, fegned and delivered by the arbitrators as their 
Box ded beſ3re ſuch a day, and after the-arbitrators make an award, and 
C. B Thaire this i5 [oalrd aud delivered as their deed, but they did not ſign it, the 


< e obligor is not bound to perform it, for the ſigning is a particular 
w be S. C. thing diſtinct from the > Mich. 17 Jac. B per Curiam. j 
ad; ora tur. 
But ibid. 112. S. C. was moved again in "Mich. term, and the whole Court agreed, that there ought fa 
== aft. ! figninz under their hands, becauſe it was conditional and not general, and judgment accord - 
ines. Roll. Pep. 183. S. C. adiornatur; but S. P. was cited there, and affirmed to have been 
a Hudged ccordingly in 5 13012 * cale.— -I'id, 243. Mich. 20 Jac. the cafe of Thaire v. Thaire 
cited by one at the bar to have becn'ad; judged accordingly. 

So where the award was delivered to the defendant in writing under their ſcals, but not under their 
Þ a:de, it was adjudged for the detendant. - Palm. 1:1, Mich. 18 Jac. Gardenficld v. Lane. 
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Ibid. c:tes S. P. adjudzed accordingly, in Caſe of Saltefs v. Gillings. Bulit. 119. Paſch. 9 Jac. 
Scott w Scou, S. P. au accordingly; and it was agreed per tot. Cur. that if an arbitrator cannot 
write His name, he ought in ſuch cate to ſet his mark to the award. —2 Mod. 77. Paſch. 22 Car. 2. 


C. .. Columbel v. Columbel, I. P. a2 Uo is being undes dhe hand as well as ſcal, adjudged accord- 


11.81 by 


26. If 
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26. If two put themſelves in arbitrement of all actions real and 
perſonal, or of the poiſeſhon and right, and the arbitrators give 
their award for one of the partics, or for one thing only, this 15 a 
void arbitrement; but Walſh ſaid, that if the parties are bound the 
one to the other to ſtand to the award, they are bound to perform 
the award, though it be void, to fave the penalty; quod Brown 
and Dyer negaverunt, for a void arbitrement is as none, and cited 
Trin. 22 H. 6. 46. Dal. 43. pl. 27. 4 Eliz. ana fays, that it was 
adjudged; Paſch. 24 Eliz. that the condition to perform an award 
which is void, is void, and that he is not bound to perform 1t. 
27. Debt by J. H. againſt J. B. upon an obligation, the defend- 
ant ſaid, that actio non, for the condition is, that the fame 7. B. 
and his partners ſhall fland to the arbitrement and judgment of 7. H. 
of all treſpaſſes and judgments between J. B. I. F. and R. P. and 
their partners, that then, &c. and ſaid that J. H. awarded, that ihe 
ſaid defendant pay 101. to IV. F. which he tendered, and the other 
refuſed, and alledged what day, and that he did nit mate other award; 
and the plea awarded good; for it may be that there was no 
cauſe that any other of the companions of the ſaid W. F. ſhould 
have any ching, but he was compelled to ſhew, what day the award 
was made, and what day he tendered, fo that it might appear if there 
was Jaches in him or not, for when the award is made, that he [ 47 J 
ſhall pay ſo much, he ought to pay it immediately when no Cay is 
limited, and ought to ſcek the party; quod nota, and fee that the ; 
obligee and the arbitrator were one and the ſame perſon. Br. i 
Conditions, pl. 182. cites 22 E. 4. 25. 
28. Memorandum; where men enter into arbiirement, and every 5 
one is bound to the other in an obligation or other ſuch covenants, , ; 
and are obliged to perform it, and it is awarded that each releaje to 1 f 
the other all acliant, &c. there it ought te be expreſs!y all actions ie b 
before ſuch a day, which ſhall be before the date of the obligation; 24 2 ; 
for otherwile, the obligations of the award, or the laſt obligations that which ? 
to perform the covenants, ſhall be alſo releaſed, which ought ISS ; 
always to be taken care of. Br. Aſlurances, pl. 4. ra Re” 
| Cro. J. 664. pl. 15. Hill. 25 Elir, in Cam. Scace. Webb v. Ingram. 
Where reltaſes have been awvarded, the /ubmi//i;r bend fhail be intended ts be exrepred; ſaid by 
Treby Ch. J. to have been fo held. Id. Raym. Rep. IIs, 116. — 
Awvard to make general reltuſestill the time of the award is gd: becauſe as to meſne acts, between a 
the ſubmiſſion and award, the award is void, and therefore does not evceed the ſubmiſfion; cited Ld. 5 
Riym. Rep. 116. as adjudged, Hill. $ W. 3. B. R. Cooper v. Pierce. — 8. F. and it is good ror 10 4 
much as goes to the time of the ſubmiſſlon, and void tor the retdue; 10 Mod, 201. Hill. 12 Ann. | 
B. R. Abrahat v. Brandon, 


When an 


29. Debt upon obligation to ſtand to the award of J. S. Hall can- Mo. 686. fl. 
trover/tes between them; J. S. awarded, that the defendant jhould de- 1 ol .. 
liver to the plaintiff} O Kentifh cloths, which were bartered by F. D. me 2h 2 i 
for the thread ef the plaintiff, it was objected to be out of the ſub- firme d in er- 
miſſion; the Court ſaid it ſhall be intended to be in controrerſy, “ | f 
if the contrary be not ſhewn, and that they were in the hands of 
the defendant, and judgment for the plaintiff. Cro. E. 177. pl. 5. 


Paſch. 32 Eliz. B. R. Vanvivee v. Vanvivee: . 
30. Award was that one pay to the other 10l. and allo te give ſe- 20, pl. 23 } 
Ciiritz to him for the payment thereot; this award; as to the ſecu- S. C. hoy 15 
| 5 > not S. P.— : 


E 2 rity = 


47 arbitrement. 


An award a rity to be given, was held clearly void; but the defendant who i- 
„ SS * = 6 : . . 

> ja Sig to pay the money, may, by his own aſlent, give ſecurity to pay it, 
payment of but cannot be enforced by award to do it, and judgment accord- 
the _= ingly. 2 Bulſt. 260. (but wrong paged 202.) Mich. 12 Jac. 
awarget, - 5 5 
fs eee Duport v. Wildgooſc. 
was en that it was not good, becuuſe the arbitrators cannot compel him to find ſtrangers to be 
furztes for him; and cited 5 Rep. Samon's Caſe. But G. Crooke ſeemed e contra, for that the aware 
„, that he thall find ſurety bv obligation for the ſum; the meaning whereot is, rat be Hall become 
bound fer it, and not that he is bound to find ſureties. Roll Rep. 270. in calc of Lumley v. Huttoa. 


31. A fubmiſſim was of controverſies between the plaintiff and 
defendant, and his wife, for divers ſums of money laid out for the 
wife at her requeſt, dum ſola fuit. The award was that the de- 
fencant ſhould pay the plaintiff 3401. for all monies laid out by 
him for the wife, dum ſola fuit; and all the ſuits between them 
ſhould ceaſe. The Court held the award void, it being to pay 3407. 

er all ſums laid out for the feme (omitting the words, viz. at her 
requeſt) and ſo is more than was ſubmitted; and fo judgment was 
reverſed. Cro. J. 639. pl. 3. Trin. 20 Jac. B. R. Waters v. 

Bridges. | | 
32. Where there is an ita grad in the clauſe referring is the arbi- 
trators, and the award is made by the umpire, yet the ita quod by 
conſtruction Mall relate as well ta the umpire as the arbitrators ; 
agreed per Cur. though they for ſome time doubted thereof. Lev. 

139. 143. Mich. 16 Car. 2. B. R. Bean v. Newberry. 
33. An award was made 8th Feb. de & ſuper fræmiſſis, that the 
g defendant within a week after the award, ſhauld pay the plaintiff 
148 J 74. 10s. in ſatiifaction of all demands; and that upon payment theresf, 
each ſhould releaſe to the ether all demands; after the ſubmiſſion, and 
before the award, a new controverſy did ariſe, (viz.) on the 6th 
Feb. for that the defendant did break and enter the plaintiff's cloſe 
called B. whereof the arbitrators had notice; after argument, it 
was reſolved, per tot. Cur. that the award was good; and a diver- 
ſity taken where the award is, in ſatisfaction of all demands till the 
award, or a releaſe of all demands till the award, this is ill, but 
where the award is general, without limitation to what time and made 
de & ſuper premiſſis, it ſhall be intended till the time of the ſubmiſſion, 
which is good, and judgment for the plaintiff, 3 Lev. 108. Mich, 

36 Car. 2. C. B. Robinet v. Cobb. . 

td to 34. Submiſſion of all matters to the time of the award; the 
9 award was made in October, that one of the parties ſhauld releaſe all 
the ime of actions in December fell}wing, per Cur. tis good, unleſs it ſhould 
the award, be ſhewn, that ſome new cauſe of action intervened. Comb. 1 56. 


has been 
held good for Short V. Maynard. 


long time, (though anciently otherwiſe) becauſe it ſhall act be intended, unleſs the contrary be ſhewn, 
that any other matter aroſe, between the ſubmiſon aud making tlie award, and it no matter did atiſe, 
the arbitrator has awarded no more than he ſhould do; and ſince that a ſecond reaſon has been added, 
tat ſuppoſing other matters is have ariſen, vet as to that, the award is void; the general words being 
to be expounded of all matters in controverſy at the time of the ſubmiſſion, and as toother matters ariſing 
Unce, to be void; and if in ſuch caſe, the ; arty ſubmitting to the award, ſhould make a releaſe te the 
t me of the ſubmiſſion, it would de a good performance ut the award, Jud, pro Quer. 12 Med. 1 16, 
$87. Hill. 8 W. 3- Hooper v. P.ctes. ; | 


35. Award 


SA 


ſubmiſſun; it was held by Holt Ch. 
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25. Award was that the defendant pay lol. in full of all demands, 
and that the plaintiff releaje t him, &c. The Court held, that if 
the plaintiff would not receive the 10]. becauſe he would not be 
obliged to releaſe when the defendant tendered, and he refuſed, he 
was as much obliged to releaſe upon the t-7der and refuſal, as if he 
had actually received the money. 1 Salk. 74, 75. pl. 14. Trin. 
2 Annæ, B. R. Simon v. Gavil. 

35. The arbitrators awarded the bonds of ſubmiſſion to be ſurren- 
d:red. It was objected that this exceeded their authority; and 
Holt Ch. J. held it void; for they could not award any thing con- 
cerning them. Ld. Raym. Rep. 553. Hill. 11 W. 3. Doyley v. 
Burton. | 

36. Where the ſubmiſſion is ſpecial of all controverſies betrween the 
plaintiff and defendant as adminiſtrators, &c. and the award is, that 
they ſhould execute mutual general . i according to the extent of the 

. that the ſpecial words of the 
ſubmiſſion explain the generality of the award. Ld. Raym. Rep. 


532, 534. Hill. 11 W. 3. Doyley v. Burton. 


37. Submiſſion was of all actions, &c. between the plaintiff and de 


fendant. In debt on the bond, the defendant pleaded no award, 


the plaintiff replied, and ſet forth an award of all aft19ns between the 
plaintiff and defendant and his wife, and that defendant pay the plain 
tiff 20. in ſatisſaction of law-charges due to him by the defendant”; 
wife, as executrix of, &c. It was moved in arreſt of judgment, that 
the ſubmiſſion ſhould have been of all actions between the plaintiff 
and the defendant and his wife; but it was held that it was good as 
it is, becauſe upon the defendant's inter-marriage with his wife, 
who was the widow and executrix of her former hutband, the 
plaintiff had an immediate demand on him; and the Court being 
of that opinion, held the award good, and ſo the judgment was 
affirmed, 8 Mod. 212. Hill. 10 Geo. Morle v. Sury. 


(C) Of what Things they may make an Award. [ 49 J 
[ Purſuant to the Submiſſion. ] | 


(1.FF the ſubm:;/ior be of all actions, they cannot niake an award g. ,..,__ 
of ſuch things of which the parties have cauſe of actian. 30 H. 6. ment, pl. co. 


II. b.] cites $.- C 
8 . . 2 . . 2 8 } iP - 

(2. But other jt is where the ſubmiſſion is of all actions and —_—_— 
quarrels, 30 II. 0. 11. b. J | mits himſelf 


| Ct all action; 
perſonal, they cannot make an 2waid of a ſervant taken, unleſs action be thereof pending; per ÞPritot, 


but Moyl e contra. 


[3. If a ſubmiſſion beof all actions between them, and the atuard is See (BY 2. 
29 make a releaſe of all actions till the day of the award, which is & wake 185 
after the ſubmiſſion, this is a void award becauſe the time between ph. 1. 3 ©. 
the ſubmiſſion and the award is not ſubmitted. My Reports 14 


Jac. Vanlare and Tribb 29. adjudged. Co. 10. Afecr and Beedle. 
132, adjudged. ] 
F 3 (4. They 


3 


. 
1 
? 
ö 
f 
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4. They may make an award fa thing which depends upen the 

rincipal. : 
Pr. Aite- [5. s if two ſubmit all treſpaſſes, and the arbitrator makes an 
2 award, and azvards further that the parties put their ſeals ts the 

tes d. CC . | - 

S. P. c. azar, they are bound thereby to put their ſeals to the award, for 
cordingly, this depends upon the principal. Dubitatur 8 H. 6. 18. b.) 
by Newton, | 
but Chantour e contra. 


[6. Se if the ſubmiſſion be of 4 treſpaſſes, and the award is tha# 
ene ſhall pay 101. to the ether, and that he ſball enter into an obligation 
N 4% him for it, this is good, and he ought to enter into the obliga- 
tion, becauſe this makes the award effectual. 8 H. 6. 18. b.] 
[7. Upon a ſal miſſion of an action, if the award be in part, that 
the aue party ſhall be at ſuch @ place with his counſel to hear the award, 
this is void, becauſe this is out of the ſubmithon. 19 H. 6. 36 *. 
1 CS. If the ſubmiſſion be of a term for years of land, and of al 
gr {lard ö . . 
Ly / Eo thereudon depending, and the award is that one ſhall pay te the ther 
ted, and the TOY, jor the rent that ſhall become due en this term at Michaelmas 
exward War next enſuing, this is no good award, for the rent is not within the 
7 *2 . 1 * > — C 
l. on. ſubmiſſion, inaſmuch as the rent may be extinct by ſurrender, 
jeRed that Eviction, &c. before Michaelmas. M. 10 Jac. B. R. between 
1 er. Gray and Wicker, adjulged.] 
Mithin TAC a © Tn 
ſubmiſlion; to which it was anſwered, that as to the payment of the rent, though it be a future act, yet 
being matter of. ſatis:a&ton it is good, though not expreſſed in the ſubmiiſion. But Roll Ch. J. ſaid 
that the words (ſuper præmiſſis, bring the paymeat of the rent within the ſubmiſſion, otherwiſe the 
awarding the payment chereof would not be good by way of ſatista*tion ; but here the controverſy is. tor 
the land, fer «hich tie rent is to be paid, and the matter does not appear to be out of the ſubmiſſion, 
and it not neceſſary to aver that the land was in controverſy, Sty. 306. 307. Mich. 165 1. Barnard 
v. King. 
An award made 23 June ordered 20l. rent, which by the award itſelf appeared not to be due till 
the 24th, ts be paid by A. 6 B. in ſatisf.. tion of l. which the arbitraters did judge t becving to B. 
T his was held to be void oy Parker Ch, ſ. who delivered th- opinion of the Court, and cited this caſe 
i Roll as an exprefs author.ty, and ſaid that the reaſon is plain, viz, becauſe the rent may become extinc, 
either by ſurrender or eviction before it is due. 10 Nod. 2:4. Hill. 12 Annæ, B. R. Barnardiſton v. 
Fowler. See B) pl. 3. S. C. & S. P. 


90 3 Fa Where 2 men for variance of the manor of D. put themſelves in 
f ar 


ittremert of 2 of this, and of all actions and demands, and it is 
rwarded that he ſhall make partition of the manor, and that the one 
detrver to the other a dee of annuity, which the «ther claims in jure 
@x97715, this is 2 good award, though the manor between the 
partics was the principal cauſe, and this by reaſon of theſe 
g As, of! demands; for where he claims the deed of another 
in jure uxoris, this ſis a demand. Quod gota. Br. Arbitrement, 
. eite 21 H. 6. 18. 

10. Award was, that R. the defendant ſhould have the land, yielding 
and ,t lol. a year, and that T. the plaintiff, in further aſſurance, 
ſprould lewy a fine to R. and that R. ſhould grant and render to 7. 
The words (yielding and paying) do not make a condition, be- 

awe 1t is not knit to the land by the owner himſelf, but by a 
ranger, viz. the arbitrator; but it is a good clauſe to make the 
{:me an article in the award, which the parties are bound to per- 

om on fein of foriciture of the recognizance; which Wray con- 
| : ceſlit, 


Arbitrement. 


ceſſit, and that this rent ſhall not ceaſe by eviction of the land. 
2 Le. 58. pl. 80. Mich. 17 Eliz. B. R. Treſham v. Robins. 
11. Submiſſion was Fall debts, treſpaſſes, aud injuries. The 
 aivard was for the defendant to pay, &c. and to releaſe all actions, 
debts, duties, treſpaſſes, and demands. It was objected, that the 
words (duties and demands) extend further than the words in the 
ſuubmiſſion, and ſo the award exceeds the ſubmiſſion, and therefore 
void. Doderidge and Whitlock J. held the award well made, and 
according to the ſubmiſhon. Jones J. thought the award more 
lurge than the ſubmiſſion. But the breach being aſſigned in the 
non-payment of the money according to the award, the whole 
Court agreed that this is within the ſubmiſſion, and ſo good, and 


judgment for the plaintiff. 3 Bulſt. 311. Mich. 1 Car. in B. R. 


Cable v. Rogers. 


It was objected that this exceeds the ſubmiſſion; ſed non allocatur; for debts, ſums of 


50 


A ſubmiſſios 
Was of all 
debts, ſuns 
cf money, 
claims an 
demands, 
Ke. The 


award Was, 


that the 
plaintiff Fe 


leaſe 19 the 


defendant all 
ends, ſpe- 


cialties, 
Judgments, 
executinmiy 
and extents 
money, and 


de mands, whether due by bond, judgment, execution, or extent, are within the ſubmüſſion, and conſe- 
2 Saund. 155. 195. Mich. 22 Car. 2. Roberts 


quently the arbitrators may award a releaſe of them. 
2 Saund. 73. S. C. but S. P. docs not appear. 
Ibid. 290. S. C. & S. P. ſeems wh 


v. Mariet. 


Mod. 42. pl. 95. S. C. but S. P. does not appear. 


12. Upon a ſubmiſſion to ſtand to the award, touching all Mat- 
ters in difference between the parties, the award was that they make 
general releaſes to each other of all demands, Upon error brought it 
was inſiſted, that the word (demands) is of a larger ſignification 
than the word (differences.) But Roll Ch. J. anſwered, That if 
the releaſe be more large in words, yet it is. good enough; for it 
ſhall be intended only of all matters in debate between the parties, 
and the Court will not intend other matters, unleſs ſhewn in 
pleading; and to this the judges agreed, and judgment for the 
plaintiſf, Niſi &, Sty, 170. Mich. 1049. White v. Holford. 

13. An award ordered 81. to be paid for charges and expences. 
Exception was taken, that this was not ſubmitted by the parties, 
and ſo no award ought to be made of them. But Roll Ch. J. held 
that it was within the ſubmiſſion, becauſe the arbitrators have 
power to allow charges; and afterwards Glyn Ch. J. held accord- 
ingly. Sty. 459. Trin. 1655. Dod v. Herbert. | 
14. Where the /ubm//ion is general and conditional t end all con- 
troverſtes, an indittment for a barretry is not a controverſy between 
the parties within the meaning of the ſubmiſfion; for that is the 
King's ſuit, and if the arbitrators award the ceaſing of ſuch a pro- 
ſecution, it would be void, becaule it would be to sb/ruet jrftices 
| Relolved. Freem. Rep. 204. pl. 208. Mich. 1675. Horton v. 


Benſon. 


FE 


(D) What Things ſhall be ſaid to be ſubmitted. 


Lev. 300. S. C. but not EF. 


e touched «te. 


11 


I. IF the baron and feme are poſletled of a term in the right of 


the feme, as executrix of her firſt huſband, and a flranger 
pretending title thereto, and the baron by writing ſubmits to an 


award for the intereſt and title of the led, and the arbitrator 
LS awards 


TY oy "He n VOIR r 2 


* 


* 
* * * en las Wee 
7 
5 
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— — awars ene part to the pretender, and the ether * moiety to the 
Fot 236. baron and feme, the feme, after the death of the baron, ſhall be 
pound by this award. D. 2 Eliz. 183. 57. Quere.] 

I. If a feme be indebted to F. S. in a certain ſum, as adminiſ- 


9 71 8.0. tratrix to J. D. and ſhe takes huſband, and the huſband and 


adjudzed, F. S. ſubmit all matters between them to the award of W. N. he 
tho" dens, may make an award F this debt, which is due by the huſband 


due in right . X , : 5 . 
ae and wife, though it be due in the right of his wife, and as ad- 


as admini- miniſtratrix; for he is now chargeable by the inter- marriage. 
a I. 15 Jac. B. R. between Lumley and Hutton, adjudged upon a 
right, and demurrer. Ml. 13. Jac. B. R. the ſame Caſe.] | | 
Javs, that | | 
ſo it was adjudged here in 12 Jac. in Caſe of Vanlore v. Dribblet. Roll Rep. 269. 8. C. and 
Coke Ch. J. faid, that in this cafe, tho? no aſſets come to the hands of the baron, vet he is charge» 
| able tor devaitavit made by the wife before coverture, whence the reporter infers that he inclined 
that this ſubmiiſion extends to this debt. | | | 


S. C. cited C3. So upon ſuch a ſubmiſſion the arbitrator may make an 
— 8 award of a debt due to a feme as executrix, 21 H. 7. 29. b. 
Brian. per Curiam. ] 

91. Arg. cites S. C. 


Jf an ward 4. If A. and B. ſubmit to the award of J. S. of all ſuits and 


1 attions depending between them two, the arbitrator cannot make 


an B. thit an award of an action winch B. and his wife have depending 
* ſorts "x againſt A. for this is out of the ſubmiſſion. H. 38 El. Br. be- 
etween A. 2 : 
pp tween Brockas and Sir J. Savage, adjudged.] 
ſhould ceaſe, it could neither be the intention of the arbitrators that their award, nor of the parties 
that their ſubmiſſion ſhould extend to ſuits between A. and B. and others; and the law is plain that 
the proſecution of a ſuit between A. and B. and others, is no breach of the award, be the inten- 
tion of the parties what it will; per Parker Ch. J. 10 Mod. 204, 205. Hill. 12 Ann. B. R. 
BazXAarxDIi5TON . FoulY#z, and he cited the principal caſe here of Brockas v. Sxvage as a 
much ſtronger caſe ; becauſe huſband and wife are to many purpoles in law conſidered as one perſon, 


Note, byz [. If A. and B. of the one part, and C. of the other part, 
Jumices or ſubmit themſelves to the award of J. S. Hall the matters between 


Jaw in the 


Exchequer them, J. S. may make an award of any matter between A. only 
Chamber, and C. though B. hath nothing to do therewith ; for the ſub. 
malt). N. miſſion ſhall be taken di/tributively. Mich. g Car. B. R. between 


and three 4 
ethers put Arnold and Pole, adjudged upon a demurrer, ] 
themſelves . 
in the award of W. P. of all actions ard demands between them, that in thoſe caſes the arbitrator 
Has good authority to make atvard of all joint matters between them, and of all ſeveral matters alſo, 
and of e matter between the three and the fourth, and if he makes award that the one of the 
three foall give ſomething to the fourth, and that the others ſhall b quit, and he finds that the fourth 
6:3 ts ore of the three act. which he awards that he fball pay him, and if he owes nothing te the 
other two, be awards that he ſhall be quit againſt them, this is a good award, Br. Arbitrement, 
pl. 44. cites 2 R. 3. 18, | | 
But it ſcems clear, that they have not authority to determine in arb/trement matters between the 
three; for they are ane party againſt the tourth, &ut he may determine beraveen any of the three 
ard the fourth 5; Quod Nota. Ibid. 7 : , 
Ii arbitrement be of all cauſes berwwern A. B. a2 C. thi; operates difiributively. Roll Rep. 
298. Arg. cite: 2 R. 3. 18. It A. and B. of the one part, and C. of the other part, 
1 52 ] at themſelves in arbitrement to J. S. by this 1ubmitlion J. S. may arbitrate any cauſes 
50 erween A. and B. of the one part, as well as between them and C. becauſe the inten- 
rior, of the parties by their ſubmuſion was to have peace and quiet. Yelv. 203. per Cur. cites 2 R. 3. 
7: b. Brownl. 112. cites S. C. but it is only a trauſlation of Yelv..-S. P. accordingly, 
Hep. 98. in Baſpole“ Calc. Bridgm. 91. Arz. cites S. C. S. C. cited by Haughton J. 3 
Bult. „56. 2: held by Huey, Fairfax, and C. te iby ]. zu tue Exchequer Chamber; aud foys, it is 2 
good 
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wod cafe, and if an award be made for any of the three it is ſufficient; for this being in caſe of an 
abitrement, which by intendment of law is to make peace and put a perfect end to contreverſies in 
queſtion, a reaſonable conſtruction is to be made. - Submiſſion, by rule of Court was, of all matters in 
Jifference between A. of the one part, and B. and C. of the other part, (without ſaying between them 
and either of them) an award that C. ſhould pay ſo much due by him to A. is good; for ſuch ſubmiſ- 
ſion imports all matters that either had againſt the otherjointly or ſeverally. Comyns's Rep. 547. pl. 
225. Paſch. 9 Geo. 2. C. B. Athelſtone v. Moone and Willis. If A. and B. of the one part, 
and C. on the other part ſubmit to arbitration, the arbitrators may make an award not only of 
matters in difference between A. and B. jointly, or A. aud B. ſeparately, and C. but alſo of mat- 
ters between A. and B. Vern, 259. pl. 252. Mich. 1684. Carter v. Carter.-—See (O) pl. 8. 


(6. If a ſubmiſſion be of all actions perſonal, ſectis & querelis, S. C. and 
the arbitrator cannot make an award of any ſuit, action, or quar- — 
rel which is ra!, but only of ſuch which are perſonal ; for the per Cur. ac- 
word (perſonal) refers to all which comes after in the copulative. cordingly, 


* 9 E. 4. 43. b. 8 


[7. But if the ſubmiſſion had been of all actions perſonal, ac Rep. 93. 
fects & gycrelts, the arbitrator might have made an award of Arg. cites 


real things; for the word (ac) disjoins them. ꝙ E. 4. 44. per 1 
Choke. ence. 


r$. It there be a controverſy between the parſon and pariſh- 
ioners, Whether tythes ſhould be paid in ſpecie or not, and they 
reciting the ſaid controverſy ſubmit themielves to the award of 
J. S. fer all matters, as well ſpiritual as temporal, from the begin- 
ring of the world to the preſent day; and the arbitrator awards that 
the parsen ſhall have 7l. for the tithes due before the ſubmiſſion, and 
that the pariſhioners fhail pay 41. per annum for the tythes that 
ſhall grow due after, this is a good award for the tythes which 
ſhall grow due after the award; for the right of the tythes was 
in queſtion, and not the poſlefſion, and fo the right of them was 
fubmitted to the award. H. 42 El. B. R. 8. between Beckingham: 
and Hunter, adjudged.) 

Co. If A. and B. ſubmit themſelves to the award of J. S. touch- 
ing a ſuit depending between them in an ejectiane firmæ, J. S. 
upon this ſubmiſſion cannot make an award of the land for which 
the action is brought, P. 10 Car. B. R. between Taylor and 
IVattam, adjudged in arreſt of judgment, in an action upon the 
caſe for non-performance of this award, after a verdict for the 
plaintiff.J | | 

10. Within a ſubmiſſion of all actions to arbitrement cauſes 
of atlicns are not contained. Co. Litt. 285. a. (K) 


(E) What ſhall be a god Award. Where the 
Award is 10 ao a Thing out of the Submiſſion to a Fal. 247. 
Stranger, or by a Stranger. | And who ſhall be 
ſaid a Stranger.] 1 


Fr. Ufo a general ſabmiſſion, if the award be, that the one See (B) pt. 
| ſhall pay fo much to the other at a certain day, and that 5; S. C. and 


one F. S. a /tranger ſhall enter into an obligation to pay it &c. og 


this is void, becauſe it is out of the ſubmiſſion, for he cannot Sec intra 


by intendment procure J. S. to doit, Co. T0. Mer and Beedle PE in = 
£9, o— OO 


131. b. adjudged. }] | i) pl, 
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(F) pl. 2, —See N) pl. 7 4" Brownl. 656. Mich. 15 Fac. Cates . Smith S. P. nere wa” a ee. 
Murter, becauſe it was out of the tubmitiion, and was not in the defendant's power to peticr 


it. 8 


111 [2 If an award be, that one Hall pay ſo much to the other 
* But. at the houſe of F. S. this is good, for he may come to the houſe 
38. Mich. 2vthout entering the houſe, and fo he ſhall be no treſpaſſer. My 
1 1 be 10 fac. between * Lynſey and Aſhton. Curia. Paſch. 


TRE 
- —o_——_ Jac. B. R. the ſame caſe adjudged. Paſch. 13 Jac. in ſcac- 
2$5-?)-555- Carlo upon a writ of error adjudged in the ſame caſe. Mich. 
Ie. B. R. 22 Car. B. R. between + Linnen and IF illiam/an adjudged upon 
me S. C. demurrer. Intratur Paſch. 22 Car. Rot. 101. and this was after 
=$1262234.— affirmed upon a writ of error in parliament. Trin. 24 Car. 


ee B. R. between t JPickerd and Langly adjudged upon demurrer. 
20 judged in Intratur Hill. 23 ; Car. Rot. 792. 3 
B. R. and 

afterwards affirmed in the Exchequer Chamber. ty. 112. Rol! Ch. J. cites S. P. to be adjudged in 
x2 Jac. and ſeems to intend S. C. that an arbitrement to do a thing in or at the houſe of a ſtranger is 
well enough, for it may de intended to be done at the houle without doing a treſpaſs, though not in 


tac houte unleſs the cont 2 be (hewa by the party. 

; 2 CG cited by Roll ERC. Sty vr2. : 

I Sey. 1:0. Ten. 4 Car. Lanzly v. Wybord, S. C. but S. P. does not appear. 

Debt on bond tor performing an award, De fendant pleaded no award; plaintiff replied, and 
ſet forth an award that defendant ſhouid pay ſo much to the plaintiff in or at the dwelling-houſe of 
J. S. in B. Adjudged on demurrer tor the P Ant if, tor tho“ J. S. is a ftranger, yet defendant 
may 20 to the door of the houſe, and pay it there without s g a treſpaſſer, if J. S. will not per- 
mit him to pay it in the houſe. 3 Lev. 1:3. Mich. 35 Car. 2 "© B. Holland v. Helwis, 


Cro.C. 226. C3. But it ſeems, that if the owner of the houſe has lands ad- 


e. gaining to the houje, ſo that he cannot came te the houſe without 


and the a- 
ward was, doing a tre paſs, that this is a void award, for the arbitrator can- 


that de ſen- not ſubject him to an action of treſpals. Mich. 7 Car. B. R. 
. » between Taverner and Skingiy adjudged per Curiam upon de- 
a Jay 2: the MUurrer. ] 

Houſe of W. 

S. in C. being the ſign of the Cock; and all the Court agreed the award to be good ; for he appoint 
ing the payrent at a ſtranger's houſe {eſpecially it being by intendment a common inn) cannot be 
un re aſona! 1 or Rall make an unlawtul act, but by intendment the plaintitt will procure that the 
money may be paid there, but it he cannot, it may peradrenture excule the detendant ; but the award 


of iuelf prima facie is good enough; and ſo adjudged tor the plaintiff, — See (7 pl. 18. 


Pr. Condi- C4. If an award be, that one of the parties ſhall pay ſa much to 


15 Y a ftranger, this is void, becauſe it is out of the ſubmiſſion. 
H. 6. 46: b. Curia. Co. 10. Moor.] 

if the party 

be bound to ſtand to the award, it ought to be performed; otherwiſe not; note the diverſity. 
S. P. but per tot. Cur. notwithitarding that the award is void, yet he ought to perform it by reaſon 
of the obligat on; for there the b; ad is forfeited, but action of debt upon the award does 14 t lies 
becauſe the award is void, by which the p/aintiff traverſed the award, but Brook ſays, quod mi- 
ram! for this is 15 award between _ plaintiff and defendant. Br. Arbitrement, pl. 24. cites 
22 UH. 6. 8 C. cited 17 Rep, 12 b. ſays the caſe is good law but ill reported, and that 
the exception taken by Aſhton to the p ea that becauſe it appears that the arbitre ment is void, the 
obligation remains in ferc roc, is a non ſequitur; for it no arbitr-ment, or a void arbitrement 33 
made, which is al: one in law, the bond 15 not forfeited, nor ſhall the obligee take any benefit of 
it, and fo a that follows there, (as Ld. Coke thinks) is a miſtake of the reporter, it not being 
pertinent to the caſe in queſtion, A. and B. were mutually bound to ſtand to the award of NM. 
who awarded that A. with ture: ſureties, thould be bound to B. to pay a certain ſum; this was ad- 
judged a void award ; for the arvitrator had no authority to award any thing concerning a 3d per- 
fon, but in that cafe it was ſaid, that if the award had been to pay 10 J. to J. S. or that the party 


mall be nonluited or diſcontinue his action the award had been 69045 becaule they arc acts to be 
done 


2 
{ng 
5 
WE 
- V8 
Ho. 
3 
2 
WE 
* 
7 
0 
0 
* 
585 


5 
2 
* 
: 0 


3 : 


Arbitrement. 


53 


done by the party himſelf, and if he tenders the 1-1. to J. S. and he refuſes, or if he offers to be 
nonſuit, or to diſcontinue the action, and the Court reſuſes, the obligation is ſaved, but that he 
ought to plead tender of payment and offer to be nonfuited &c, Cro. E. 4. cites it as adjudged 


Mich. 18 & 19 Eliz. Norwich v. Norwich. 


tenders his own obligation it is ſufficient, and agreed accordingly as to the other points. 


See [(N) pl. 


Sec (E) pl. I» 4. 


pl. 5. and the notes there, and (B) pl. 6. S. C. 


[5. It ſeems that it is to be intended that this payment could not 
be any advantage ts the other, for no advantage to the other a 
peared, and ſo Doderidze inclined. P. 16 Jac. B. R. in Buck- 
hurſt and Mayo's Caſe.] | | 


a ſtranger, and for that reaſon it was adjudged againſt the plaintiff, tho“ the truth was, 


2 Le. 62. pl. 91. S. C. the Court held, that if he 


See (B) 
7. 


The arbi- 
trators 4 


1 


wwarded 104. 
4% be paid to 
that the faid 


ftranger was an attorney ts the plaintiff, and he recovered it for his maſter by the intent of the arbitra- 
tors, yet becauſe it was Act recited cpr, in the award that he was to have the 1<l. tor his maſter 


it was held inſufficient.» D. 242. b. Marg. pl. 52, Cites Trin. 3 Jac. B. R. Futrel v. 


(6. If 7. S. and J. D. are bound im 20l. at my requeſt, and 


the requeſt if IL. N. and after there is a controverſy between us 


two, which of us ſhall pay this maney among other ſuch bargains be- 
tween us, upon which all matters in controverſy are ſubmitted to 
arbitrement, and the arbitrator awards that I ſhall pay one moiety 
of the money with the uſe, and . N. the other moiety to the 
obligee, this is a good award, though he be a ſtranger to whom 
it is to be paid by thoſe who ſubmitted themſelves, for here ap- 
pears to be an advantage to the parties. Paſch. 16 Jac. B. R. 


between Gray and Gray, per Curiam.] 


not appear.——Sece {Q \) 


[7. An award that one of the parties Mall ſurrender his copyhold 
into the hands f 2 of the tenants of the manor who ſhall preſent it, it is 
a good award, though this is to be done to ſtrangers who are 
not compellable, becauſe they are to be uſed but as 1n/?ruments. 
Mich. 13 Jac. B. between Cate and Pooly, per Curiam. J 

[8. $2 it is a goad award that one of the parties all make a 
deed of feoffment with à letter of attarney to F. S. to make livery, 
for there J. S. is to be uſed but as an inſtrument. Mich. 13 Jac. 
B. per Curiam.}] 1 | 
q. If there be a controverſy concerning certain lands, between 
A. B. and C. and thereupon A. of the one part, and B. and C. of 
the other part ſubmit to the award of J. S. and thereupon A. binds 


_ himſelf in an obligation of 10001. 1% B. and C. with condition to 


perform the ſaid award of J. S. touching this, and B. and C. be- 
cauſe they would not be bound the one for the other, enter into 
ſeveral obligations of 1000]. each f A. with ſeveral conditions for 
the performance of the award of the ſaid J. S. and the arbitra- 
tors award that A. ſhall make a releaſe of all (*) his right in the 
land % B. and C. and in conſideration thereof B. and C. ſhould pay 
30ol. to A, In an action of debt by A. again}t B. upon his obli- 
gation for non- performance of the award, and breach a//igned that 
neither B. nar C. paid the Zool. at the time appointed according 
to the award, this is a good award, all this matter being dit- 
cloſed in pleading ; for upon all the matter ſhewn it appears that 
C. is no /tranger to the award; for he and B. ſubmitted them- 

5 5 5 ſelves 


White. 


Cro. J. 52 5. 
. Co 
but S. P. 
does not ap- 
pear. 
Godb. 275. 
pl. 289. 
S. C. but 
S. P. does 
not appear, 
—2 Rolt 
Rep. 62. 
S. C. but 
S. P. does 
pl. 2. S. C. 


Cro. c. 433. 
pl. 3. S. C. 
reſolved that 
it is but as 
one ſubmilſ- 
ſion by ſeve- 
ral bonds, 
the bonds 
being both 
eee 
Fol. 243. 
1 
entered into 
at the ſame 
tui me. 
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felyes jointly, and tho' they entered into feveral obligations 
yet this did not make C. any ſtranger to the award. Hil). 
11 Car, B. R. between Hates and Hates, adjudged upon a de- 
murrer. Intratur Hill. 10 Car. Rot. 1045. 
See pl. 15. _ If a ſubmiſſion be touching à title of land between A. and B. 
and the arbitrators award that A, and his wife, and fon and heir 
apparent, by the procurement of A. ſhall paſs ſuch aſſurance of the 
land to B. as B. ſhall require, this is a void award as to the wife 
and fin, becauſe they are ſtrangers to the award. P. 13 Car. 
B. R. between Barrey and Faterchild, adjudged per Curiam, in 
| arreſt of judgment. | 
1 C11. If there be an award, that one ſhall acquit the ether of 
- To 4G- . or . . 
« ih an obligate of 2001. in whicf they bath are beund to B. for pay- 
L 55 J ment of 10zl. this is a good award; for tho” he cannot com- 
pel B. being a {tringer, to deliver up the obligation, or to make 
ey. Cly- 2 releaſe by the common law, yet if the obligation was not 
fen, S. C. forfeited, he might pay the 105]. to B. at the day, and this 
— 2 would acquit the other; and if the obligation was forfeited, yet 
be e he might pay the penalty to B. and fo acquit the other; or 5 
2<quit him, might, upon ſatisfaction given, compel B. in a Court of Equity to 
ut ” mo- deliver up the obligation, or to make a relcaſe. P. 15 Car, B. R. 
Ten between Barſey and Clipjham, adjudged upon a demurrer. In- 
future day, tratur Tr. 14 Car. Rot. 161.] | 
as it is kere 
to de intended that it was, and judgment for the plaintiff. Jo. 427. pl. 4. Bardy v. Cliſton, 
S. C. accordingly. Mar. 18. pl. 42. S. P. aid ſeems to be S. C. held accordingly. And 
Jones J. ſaid, that tho“ the band were torfeited, he might upon payment compel the odligee, by 
iuwopena in Chancery, to deliver up the bond; or that he ſuffer an action to be brought againſt him, 
ar then to diſcharge and pay it. 5. C. cited Mod. 9. pl. 28. Mich. 21 Car. 2. B. R. in 
Caſe of Becket v. Taylor, which was an award, rat one of the parties ſhould diſcharge the «ther 
Jem his wnaertaking to pay a debt toa 3d perſon, who was ng party to the ſubmiyion ; and there- 
tore it was objected that he was not compellable to give 2 diſcharge; but it was anfwered that he is 
comęellable; for in caſe the debt be paid him, he is compellable in equity tag ive a releaſe to him 
that had undertaken to pay it. | 


12. If a man impleads another by action, and the arbitrator 
awards that the party who has ſubmitted himſelf, and who is a 
Stranger ti the action, ſhall make the defendant in the ation, who 
is a ſiranger ta the ſubmiſſion, to confeſs the action of the plaintiff, 
this is a void award. Quod nota. Br. Arbitrement, pl. 39. cites 
FE 45 
18 8 * : 12. The ſubmiſſion was of the right, title, and poſſeſſion of cer- 
xcordingly, lain lands in controverſy between the parties. In ſuch caſe the 
arbitrators cannot award that the obligor ſhall cauſe the lord of the 
manor, of whom the land is holder, to grant it by copy to the obligee, 
or that he cauſe a firanger to make a releaſe of all his right therein 
to the obligee ; per Baldwin Ch. J. of C. B. Bendl. 29. pl. 44. 
Mich. 34 H. 8. Anon. : 
P. 216. b. 14. A. and B. ſubmittcd matter of dilapidations, and all actions, 
c. ſuits, &c. The dilapidations were of parſonage barns &c. where 
favs it is t V. was late parſon, and M. the preſent. The award recited, 
A bs in al! that he (the arbitrator) being indifferently elected between B. in 
* the name and for the behalf of A. now parſon Sc. and A. executor 
any intereſt of H. late parſon &c. did award that A. fhould ds ſuch and juch 
gt ee repairs, and then that B. ſhould indemnify him again/t AM. 2 The 
79 , C f ourt 


BO] 2 7 3 


W 5 e N fy > 


doing it before the mayor only. 


Arbitrement:; 


Court held this award void; and becauſe it was contrary to the 
ſubmiſſion, judgment was awarded that the plaintiff nil capiat 


Kc. Bendl. 107. pl. 146. Mich. 3 & 4 Eliz. Browne v. Me- 


verell. 
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f2rſonage, 
by patronage 
or leaſe, 
and there- 
fore is to be 
looked upon 


as a ſtranger to the matter of the award, &c. And Weſton held the words (in the name and for the 


pchalt of M.) void. 
ties agreed, 


15. The award was, that one of the parties ta the ſubmiſſion 
ſhould pay F. M. a flranger 20s. But it was held that this was 
void, and the arbitrators cannot award a man to do what is not 
in his power; for it is in the election of J. N. whether he will 
receive the money or not. Godb. 12. 13. pl. 18. Paſch. 24 Eliz. 


C. B. Anon. 


16. T wo ſubmit to an award, which was, that one ſhall ceaſe 
all ſuits, and that he ſhall procure F. N. to be bound with a ſtranger to 
the ſubmiſſion, and to make a feoffment &c. of his manor of D. all which 
was out of the ſubmiſſion. Now 1n this caſe the hrit thing only 
is good, viz. to ceaſe all ſuits; the 2d is againſt the law, and the 
3d out of the ſubmiſſion; yet the award being good in part, 
ought to be performed in that, or otherwiſe the bond is forfeit- 
ed. Godb. 256. pl. 352. Paſch. 12 Jac. B. R. obiter. ; 

17. There being a controverſy between a parſon and his pariſh- 
wners about tithes &c. fix of the pariſbianers were bound that they 


and all the pariſhioners ſhauld pes ferm the award. An award was 


made, and Harvey thought it good, tho” all the pariſhioners had 
not ſubmitted to it, becauſe tnele fix were bound for them; and 
cited 18 E. 4. 22. and 19. 1. andin the next term judgment was 
given for the plaintiff accordingly. Litt. Rep. 30. Paſch. 3 Car. 
C. B. Mudy v. Ofam. | | 

18. Award, that the father and jor ſhould releaſe all their right, was 
held void, becauſe the / was 1 party to the ſubmiſſion. Hardr. 
46. Arg. cites Trin. 5 Car. B. R. Humpherey v. Ladd. 

19. A controverſy aroſe by reaſon of the wife, which was ſub- 
mitted to arbitration. The hutband only was bound to the ſub- 
miſſion, and the award was t- pay to the huſband and <vife 1ol. and 
good; for the controverſy ariſing by reaſon of the wife, the award 
was within the ſubmiſſion, and judgment affirmed, Mar. 77. pl. 
122. Irin. 16 Car. C. B. Anon. 


va held good; for by Roll Ch. J. the baron may ſubmit for his wiſe. 
v. Ward. 


Ity. 331. Mich. 


20. Upon a ſubmiſſion of all actions, matters, &c. Part of the 
award was, that a ful ſhould be made before the mayor of T. 
and three others. It was objected that the defendant cannot com- 
pel any to come before the mayor, &c. becauſe they are ſtrangers, 
and fo the award void. But Bridgman Ch. J. and Tirrel J. held it 
good, if it had been to be made betore the mayor only, though he be 
a itranger to the award, [and ſo ſeem to admit it not good, being to 
be made before him and three others; ] but Hide J. held it void as to 
. Sid. 12. pl. 9. Mich. 12 Car. 2. 
B. R. Spigurnel v. Jones. 

21. wan 4 


Bendl, 110. Marg. ſays that judgment was not entered, becauſe the par- 


Het. 4. Ma- 
dy v. Oſan, 


C00] 
S. C. and 

ſcems to be 
only a bad 
tranſlation: 


of Liu. Rep. 


See pl. ic. 


Money a- 
warde to 
de paid to 
the baron 
and feme, 
where the 
teme was no 
party to the 
{ſubiniflion, 
1632. Smith 
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2 Keb. 331. 21. Award was, that the defendant ſhould pay to the plaintifFjuch c 
rn C. as the prothonota ry ſhould tax in ſuch an action now depending, &c. 
tions lecond- Whereas a prothonotary, in reſpect of his place, and as officer, is 
ary inſtead of not to tax coſts but upon a nonſuit, verdict, &c. and the arbitrators 
. cannot award that he ſhall do any act in his private capacity, nor is 
14 parties there any means to compel him, if they did; but adjudged that the 
agrced to award is good; for it is in the power of the parties to the ſubmiſ- 
1 ſion to make themſelves liable to have coſts taxed, and the protho- 
S. C. cited notary is a public officer, and it is as well as if they had awarded 
Comyns's one of the parties to execute ſuch a canveyance as the counſel of 
Rep. 329 the other ſhall adviſe, or that he ſhall pay ſuch an attorney's bill. 


Fe. Sid. 258. pl. 12. Hill. 19 & 20 Car. 2. B. R. Worrell v. Atworth. 


2 Te. 233. 22. An award was laid to be, that the defendant ſhould pay 30l. 


Sent el the eſtate of one I. The ſubmiſſion was general of all con- 
< +--v — — 


S. C. and troverſies, and no mention was made therein of the ſubmiſſion Il. 
Judgment gp that the defendant had any thing ef his eſtate, nor that any thing of 
Rayed, aad prewwas liable to the payment of debts of IF.'s; and for thoſe reaſons 


after divers 4 . . 

motions en- exception was taken that the award was void, and judgment was 
tered for the arreſted. 2 Show. 61. pl. 47. Trin. 31 Car. 2. B. R. Adams v. 
de ſendant, Staley | 

becaule it * 

did not ap- 5 

pear that he was executor, admiriſtrator, or truſtee for W. nor that he had any thing of his, or that 


he had ſubmitted on his behalf, and ſo no contideration to charge him tor the eſtate ot W. 
DS a 


23. The award was, that the defendant or his executor ſhould re- 
leaſe ts the plaintiff, Holt Ch. J. inclined to think that the diſ- 
junctive (he or his executors) might be helped by conſtruing that, 
as to the executors, void ; not but that an award may extendzto 
executors, and bind them, becauſe the executors as repreſentatives 
would be liable of courſe. 1 Salk. 69. pl. I. Hill. 8 W. 3. B. R. 
Freeman v. Bernard. 
24. Award was to pay 285. to I. the plaintiff”s ſolicitor. Excep- 
tion was taken that W. is 4 ranger, and therefore ill, except 
D 57 Jn ſome caſes where it appears that it is for the plaintiff*s benefit, 
or to diſcharge money owing by him, but that nothing of that ap- 
pears in this caſe, and therefore as to that the award is ill. 
Quod Curia conceſſit. Ld. Raym. Rep. 123. Mich. 8 W. 3. 
Bedam v. Clerkſon. : | 
25. Submiſſion was of all ſuits between the parties, The 
award was that all ſuits between the parties, or any others upon their 
accompts, ſhould ceaſe; and that the defendant ſhould pay 51. to the 


plaintiff tawards his cofts at law, and apothecary's bill &c. and 
aſhgned the breach in not paying the 5]. It was objected that 


this award was void, becauſe it was that all ſuits ſhall ceaſe be- 
tween others, who were no parties to the ſubmiſſion, and the 
51. being to be paid in conſideration of ceaſing ſuch ſuits, the 
defendant upon payment of the money could not have the be- 
nefit of the award, becauſe thoſe who were no parties to the 
ſubmiſſion are not bound by this award; for they may ſtill pro- 
ſecute their ſuits againſt him, Sed non allocatur; and the 

| plaintiff 


Irbitrement. 


plaintif had judgment. Lutw, 530. Trin. 10 W. 3. Onyons 


v. Cheeſe. 

26. Ihe obligor [C.] was und to E. T. being a feme ſole, 
in a band of 200. in truſt for F. T. and afterwards the obligee 
He. J. married the plaintiff Lynch; and there being controverſiæs 
about payment of the money, the obligee [obligor | became bound 
12 ancther lend to Lynch and J. T. that Lynch alone, and the obli- 
ger [obligar] ſhould ſland to the award of certain arbitrators, 13 
determine all differences between them, or either of them. In an 
1ction of debt brought on this bond by Lynch and F. T. the 
defendant pleaded nullum arbitrium. "The plaintiff replied, and 
ſhewed an'award, which, amongſt other things, was to pay the 
plaintiff F. T. $34. and that pn payment thereof Lynch ſhould 
execute a general releaſe. The defendant rejoined, that F. F. 


was no party to the ſubmiſſion ; tis true the defendant became 


bound to him as well as to Lynch, but the condition of the bond 
was to ſtand to the award to be made between the defendant 
and Lynch alone; for F. I. is not fo much as named in the 
condition of the bond of ſubmiſſion; all which was objected 
upon a demurrer to the rejoinder; Wit adjudged, that money 
awarded to be paid to F. T. ſhall not be as if he was a ſtranger 
to the ſubmiſhon, becauſe, F it had been awarded to be paid 13 
Lynch, it had been in equity à payment to F. T. for Lynch was his 
truſice, and it was his money; ſo that it is the ſame thing in 
ettect as if the money had been awarded to Lynch. Nelſ. Abr. 
a. 245. pl. 4. cites 1 Lutw. 571. [Mich. 11 W. 3.] Lynch & 
Templeman v. Clemence. p 

27. An award was, that the plaintiff and defendant ſhould pay 
201, yearly to A. for the uſe of B. thar mather. Exception was 
taken, that this was to award a thing to be done to a third per- 
ton, who is a ſtranger to the ſubmiſſion, and conſequently of a 
matter out of the power of the arbitrators. Holt Ch. J. was of 
opinion, that a general award of monty ts a ſtranger was good; 
tor it ſhall be wntended the ſubmittants were bound as tru/ices, or 
were /:able to pay the ſame; and the payment ſhall be intended 
for their bencſit, unleſs the contrary appear. But Powell J. held 
that it muſt appear to be for their benefit, and it ſhall not be fo 
intended, unleſs it does appear; but in the principal caſe he 
held, that it ſhould be intended to be for their benefit, or rather 
that it appeared to be ſo, becauſe the payment was to be for the 
ie of the mother. Afterwards the matter was referred to the 
counſel on both fides, and ſo no judgment was given. 1 Salk. 
74. pl. 13. Trin. 2 Ann. B. R. Bird v. Bird. 

28. If award be, that the defendant pay a ſum of money for the 
Plaintiſf's benefit to ſuch perſon as the plaintiff ſhall appoint ta re- 
ceide it, it was ſaid, Arg. that it would hardly be contended but 
ſuch award would be good; and the Court was of the ſame opi— 
nion, and gave judgment accordingly, Niſi &c. 2 Barnard. 
Rep. 291. Trin. 6 Geo. 2. ian Cate of Dale v. Mottram. 
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(E. 2) What Things may be awarded to be done; 
: A Thing impoſſible, 


® Br. Arbi⸗ (4-J* they award a thing “* impoſſible, it is void; as to mate 
8 in an obligation to another immediately after the award, this 
Pi. 39. cite; 3 g | 

Ft f x. is void; for a ſpace is requifite. 18 E. 4. 21. J 

S. P. by Brian and Choke. | 


Br. Arbitre- [z. But etherwiſe it is, if he awards that one ſhall make & 


ent pl.20. : ; 
— 9 feoffment to the cther of one acre, and ſhall immediately deliver the 


cites S. C. wa : 
and ſays that Charters, this is good, ſo that he ſhall make an obligation, and 


i is2 god immediately after pay the money; for it is poſſible. 18 E. 4. 
award; ker 21. But an award to pay 201, where he hath not 20d. or to 


Nele J. 5 5 
which pay 20 tun of wine, where he hath not one, is no good award. 
Choke J. 19 E. 4. 1.] | 

agreed ; and - | 
Brooke 12s the reaſon ſeems to be, for that he may acquire ſo much after. Br. Arbitre- 


ment, pl. 52. cites 5 H. 7. 23 S. C. & S. P. Ibid. pl. 31. cites S. C. & S. P. 


(F) Impoſſible. Unreaſonable. 


S. P. by Roll | 1. IF it be awarded, that he ſhall procure a flranger to do a 
— ] 5 5 thing, and he hath ne means by law to compel the tranger th 
E. 4. 14. Jo it, the award is void; but if he has any means to compel the 
ſtranger to do it, either by the common law or in Chancery, he 
is bound hereby. 17 E. 4, 5. b. per Curiam. 21 E. 4. 75.] 
* Br. Arbi- {2. So an award that he ſpall be bound with ſureties, is void as 
trement, in to the ſureties / * 18 E. 4. 23. 1 10 f 1. Hut the party 
* ſpy himſelf may be awarded 10 pay any thing, tho' he hath it not. 
23. K. 4. I. | f 


+ Br. Arbi- 
trement, in pl. 39. cites S. C. & S.P.—S. P. For though a man may bind himſelf by obligation upon 


condition to cauſe a ſtranger to inteoff the obligee, this is his folly ; but an arbitrator js a judge intended 
to be indifferent, and therefore he ſnall not award that a man ſhall do a thing which does not lie in huis 
power; for he has no means to compel the ſtranger to be bound. Br. Arbitrement, pl. 39. cites 17 E. 


4- 5.—See (N) pl. 7. 


* Br. ar. (2, If the award be, that he Hall levy a fine before the juſtices 
ee F. de Banco, before ſuch a day, it is good, though this cannot be 


* s. done without the act of the Court. 19 E. 4. 1. 5 H. 7. 22. b.] 


7. 23. 
C. & S. P. 
Ibid. pl. 31. cite: 8. C. & S. P. 


— (4. But if the award be, that ere ſpall command the juſtices de 

Fol. 249. Banco ts make him to levy a fine before a certain day, this is void, 

— becauſe it is not in his power, 19 E. 4. 1. 

Fitzh. Arbi- [Sg. If an award be, that each of the parties ſhall diſcontinue 

mo the action which they have one againſt the other, (admitting this 

—Br. Ar- is good, though it is not final) this is a good award, tho' here 
| an 


eee er oo Ron, ode) oct Se 11 5 
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an act is to be done by the Court; for the default of the de- bitrement, 
fendant, and the denier of the action, is the act of the party. E ges 


S. C. — 
5 H. 7. 22 Curia. Ibid. pl. 52. 


cites 5 H. 7. 


23. 8. C. & 8. P. An award was, that the plaintiff ſhould nat proſecute, nor 
proceed in ſuch an attion in the ſame term. The Court held this to be a good award ; [ 59 ] 
and agreed that the entry of continuance from term to term is not any breach. Cro. J. 

525. pl. 12. Hill. 16 Jac. B. R. Gray v. Cray. ——(odb. 275. pl. 389. S. C. but nothing ſaid 
by the Court. 2 Roll. Rep. 62. S. C. & S. P. per Cur. For{he that continues a thing does not 
proſecute or proceed in the ſaid thing, quia contrarium in ſe, and fo no breach aſſigned. 


: 3 
ö. The ſame law is of a nonſuit, (admitting ut ſupra.) Dubi- Br. Arbitre- 
tatur 5 H. 7. 22. b. ment, pl. 31 


cites S. C 
& S. P. It was at firſt held otherwiſe, but afterwards they thought ſuch award good. 


Ibid. pl. 
52. cites 5H. 7. 23. S. C. and S. P. that ſuch award is good. Fitzh, Arbitrement, pl. 17. cites 


[7. So it is a good award, that the defendant ſhall mate default in a Br. Arbitre- 


. 3 „ £ f ment, pl. 3 1. 
præcipe quod reddat, aud the plaintiff ſhail make. a retraxit, though cites S. C. 


this to be done by the Court as well as the party. 5 H. 7. 22. b.] & S. P. ic. 

| cordingly, 
and fo it is that the plaintiff ſhall make a retraxit. Ibid. pl. 52. cites S. C. but S. P. does not 
appear,  ————Fitth. Arbitrement, pl. 17. cites 3. C. & S. P. accordingly, 


(8. It is a good award that one Hh pay lol. to a ſtranger, &c. * Br. Arbi- 


though he cannot compel him to accept thereof. * 5 H. 722. b. Vement pl. 


(it is to be intended that there is benefit to the other party) Paſch. 16 & 6.45 p. 


Tac. B. R. between + Gray and Gray per Curiam. ibid. pl. 
| 52. Cites 


S. C. & S. P.——t See (E) pl. 6. S. C. and the notes there. 


J 


[9. It is a good award that one ll enfeoff a franger of certain Br. Arbitre- 


— h ( 21; ment, 21. 
lands, though he cannot compel the ſtranger to accept thereof. 5 


5 Hen. 7. 22. bJ N & S. P. 

| Fitzh. Ar- 
ditrement, pl. 17. cites S. C. & S. P. accordingly, and that he may do it without the ſtranger's 
agreement, | 


[10. It is a good award that one ſhall pay I 51 to the other, apud (E] pl. 2. 
domum F. S. a ſtranger, for he is not bound to pay it in the houſe of A y _ 
JS. but as near as he may, and then he ſhall not be any treſpaſſer. and i 
Paſch. 13 Jac. B. R. Aſbton's Caſe, in Camera Scaccarii ad- notes. 
judged. ] | 

[II. If A. & B. merchants of a ſhip onthe one part, and C. Sty. 133. S. 


D. part-owners with all other part-owners, and mariners of ©: adjorna, 


n . - tur. 136. ad- 
the ſhip ox the other part, ſubmit to the award of J. S. of all mat- a oY 


ters concerning a prize taken, by way of repriſal, and A. & B. adjudęed for 
enter into an obligation, and C. & D. into another obligation We plaintif 
to perform the award, and J. S. awards that A. and B. the mer- Ke. 
chants, Mall pay 1000l. t C. and D. for the uſe of them, and 
the reſidue of the part-ouwners and mariners; this is a good award, 
for it A. and B. do not pay the money, the part-owners and 
mariners may have an, action of debt againſt them, in as much 
as all have ſubmitted to the award, and if they pay the money 
to C. and D. to the uſe of them, and the reſidue of the part- 

Vol. Ul, 2 owners 
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owners and mariners, though it be not divided how much each 
one ſhall have, yet in as much as they have jointly ſubmitted, 
it may be jointly awarded to be paid to them; and tho” it be 
to be paid to C. and D. for the uſe of them, and the refidue ot 
the part-owners and mariners, and it was objected, that the re- 
ſidue of the part-owners and mariners had no remedy for their 
part, but by action, yet this is a good award, for it is a good 
award to award that one ſhall enter into an obligation to pay a 
ſum, which is but a thing in action, and the ref! of the part- 
owners and mariners may have remedy, at leaſt in Chancery, again/t 
C. and D. if not at common law. Nlich. 24 Car. B. R. between 
II bod and others plaintiffs, and Thompſon and Clement defendants, 
adjudged upon demurrer. Hill. 22 Car. Rot. 803. ] 

12. Upon a ſubm!ſſion betwern the parſon and pariſhioners, as 
to tithes SC. the award was, that when the pariſhioners clip the 


ſhee p, they ſhould give notice to the parſin, ſo that he or his ſer— 


warts may be there. Hutton J. thought it unreaſonable for the 
pariihioners to be ſeeking every where after the parſon ; but 
Crooke J. held it good, and that the parton is always reſident 
on the parſonage, and judgment was given accordingly for the 
plaintiff. Palm. 30. Paſch. 3 Car. C. B. Mudy v. Oſam. 

13. Award ts pay 450l. to an infant, and that guardian fhall 
give bond that infant at his full age convey the lands in queſtion, 
vus ſet alide becauſe unreaſonable; per Finch C. 1 Chan. Cates, . 
280. I rin. 28 Car. 2. Cavendiſh's Caſe. 

14. A. and B. were partners. A. in behalf of himſelf and 
partner, referred all differences Sc. between them and the plaintiff 
4% F. S. and promiſed ts perform his award; J. S. awarded, that 
all ſuits proſecuted by the plaintiff againſt the defendant Jhould ceaſe, 
and that he pa; the plaintif &. Exception was taken, becauſe 
the ſubmiſhon was only of matters concerning the partnerſhip, 
whereas the award 1s, that ail ſuits ſhall ceaſe; and alſo that it 
was of all ſuits between the plaintiff and partner, and the award 
is, that all' ſuits proſecuted againſt the defendant only ſhall 
ceaſe ; and likewiſe that B. the other partner is no party to the 
ſubmiſſion. Sed non allocatur ; for no difference ſhall be intend- 
ed, but what concerned the plaintiff and defendant, as the de- 


fendant was concerned with B. in trade only, unleſs the contrary 


appears, and if fo it ſhould be ſhewn on the other ſide; and it 
{hall be likewiſe intended, that all ſuits ſhall ceaſe only between 
the plaintiff and defendant, and that was an award on both 
hides, becaule it has the effect of a releaſe; and alſo A. the de- 
fendant may undertake for B. his partner, and having promiſea 
that he ſhould perform the award on his part (tho' B. be not 
bound) yet if B. refuſes, it is a breach of A.'s promiſe, and fo 
the plaintiff had judgment upon the firſt argument. 2 Mod. 
227. Paſch. 29 Car. 2. C. B. Strangford v. Green. 

15. An award that one of the parties ſhall % a thing out of 
his power, as to deliver up a deed which is in the cuſtody of J. S. is 


void; agreed per Cur. 12 Mod. 585. Mich. 13 W. C. B. Lee v. 
Elkins, | : 
(G) Againſt 


Arbitrement. 


(G) Againſt Law. 


[ 1 arbitrator awards a thing againſt law, this is void. 19 
4.6 5 

2. An 3 was, that intereſt ſhould be paid to the plaintiff fer 
money, &c, Defendant demurred, tor that the award was void, be- 
cauſe it was for payment of intercit, and uſury is a thing unlawful; 
but it was anſwered, that it ſhall not be taken for uſury, but rather 
for damages for forbearance of the money; but admitting it was 
for intereſt in the proper ſignification of the word, yet 'tis good, for 
by the ſtatutes, &c. contracts for intereſt money are not void, ſo as 
they did not exceed fo much as is limited by thoſe laws; and the 


opinion of the Court was, that the award was good; for an arbi- 


trement ſhall not be taken abſclutely uon the bare words, No judg- 
ment was given, Win. 114. 120. Hill. 22 Jac. C. B. Gibſon 
v. Ferrers, _ Oy 


(G. 2) Award, good in General. 


TO make a good award, there are five things requiſite; 1. 

Matter of controverſy. 24dly, A jubmiſſion. . Zaly, Parties to 
the ſubmiſſion. 4thiy, Arbitrators. 5thily, Giving up the award. 
D. 2 . Trin. 4 Eliz. 
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ment, in pl. 
39. citesS. C. 
& S. P. by 
Brian and 


Choke. 
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In the form 
of every ar- 
bitrement, 
nve things 
are ſpecially 
to de re- 


' garded; iſt, that it may be made according to the very ſubmiſſion, or compromiſe touching dhe 


things compromitted, and every othcr circumſtance. 2dly, That it be a final end 
troverſies compromitted, 


beneſicial in appearance” at leaſt. 4thly, That the performance thereot be pollible. 


there be a means — either party may by law attain unto that which is awarded unto him. 


of the con- 


z34ly, That it appoint either party to give or do unto the other ſomething 


Icy, That 
For it 


it tail in any of theſe points, then is the whole arbitrement void, and of none effect. 2 Weſt's 


Sy mbolcog. 167. b. S. 44. 


2. A. of the one part, and B. and C. of the other part, ſubmitted 
to the award of J. S. /o as the arbitrement be ade and publiſhed 
utrique partium predict“ before ſuch a day. It was made, and publiſb- 
ed to A. and B. but not to C. The whole Court held it no ſuffi- 
cient publication, for it ought to have been delivered omnibus 
partibus, becauſe it ought to be performed by every party, and 
the word vtr;que ſhould be expaunded ſeparation and not conjunc- 
tim; and adjudged for the defendant. Cro. E. 885. pl. 24. Paſch. 
44 Eliz. C. B. Hurgate v. Meaſe and Smith. 


livery to one of each part, would not be ſufficient. 
———S, C. cited, 3 Mod. 331. : 


3. A man is bound to ſtand to the arbitrement of A. B. 
all actions and demands, fo as it be made in writing by the ſaid A. B. 
C. and D. or any two of them, under their hands and jeals; two of them 
make the arbitrement ; reſolved to be good, if it be under their hands 
and ſeals, for the — are made judges by the aſſent and 

2 


election 


5 Rep. 103. 
Hungate's 
Cale, 8. C. 
adjudged ac- 
cordingly; 
and allo re- 
ſolved that 
if there had 
been two of 
the one part 
and two ot 
the other 


part, a de- 


Mo. 642. pl. 885. S. C. held accordingly, 


C. and D. of Yelv. 203. 


S. C. adjudg- 
ed, per tot, 
C ur. 
Brownl. 
112 . 
but ſcems 
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only a traa- election of the parties; and the parties here, did not fix their truſt 


| reg Reg in all four of them jointly, but conjunctim & diviſim, Cro. J. 
| 23. S. C. 277. pl. 8. Paſch. g Jac. B. R. Shallows v. Girling. 

adjudged ac- | 

cordingly. S. C. cited, per Cur. Cro. J. 400. pl. 8. S. C. cited, arg. 3. Bulſt. 63, 64. 


Debt upon obligation te and to the award , naming them particularly, / as ihe ſame be 


made, and dec ere up in writing, under the hards and ſeals of the , or any 3, of them; three of 


them made an award, unter their bands and ſeals ;- reloived, that tho' at the firit the words are to 
them 4 jointly, yet it is ſufficiently disjointed atterwards by the words (fo as the fame be made and 
þ delivered by any three of them) and an authority may be well divided, but an intereſt cannot, and 
_— judgment in B. R. was affirmed, in Cam. Scacc. Cro. J. 399. pl. 8 Paſch. 14 Jac. Berry v. Pen- 
ryng. Mo. $49. Barry v. Perin. pl. 1154. B. R. the S. C. agreed to be well made; and that 
arbitrement thall be rater by equity, that all the parts may ſtand.— Roll. Rep 223. pl. 19. S. C. 


J. C. adjornatur. Ibid. 275. pl. 31. S. C adjudged and affirmed accordingly. 3 Bultt, 
E:. S. C. ad;udged accordingly, in B. R. and ibid. 69. S C affirmed in Cam Scacc. Bridgm. 


go. Mich. 12 Jac. Perryn v. Barre, S. C. adſudged, and judgment armed. 


Sabmiſſicn was to 4, ſ that they made it by the 16th Nov. and fignified it under the bands and 


fea!s of 2 of them; an award under the ſcals of tuo was held good upon demurrer and judgment, 
tor the plainti. Veat. 50. Mich. 21 Car. 2. HZ. R. Hill v. Langley. 


l 4. An award tat notice, that there was 721. in controverſy, and 
N awarded only gol. in fatisfaction, aud general releaſes to be given; it 
| did not appear, that any otker matter was in controverſy, tho' 
| the ſubmiſſion was general; and it was objected that gol. could 


not be in ſatisfaction for 721. it was adjudged, that the award 
was good, becauſe the arbitrators might conſider other matters 
between the parties; beſides, it did nat appear that 721. was due, 
but only that. it was in controverſy ; and it is unreaſonable for him 


| { 62 } to find fault with what is done in his favour; and his objection 

1 is, that himſelf ought to pay 721. and that the other is content 
with 501. 2 Mod. 303. Paſch. 30 Car. 2. C. B. Godfrey v. 
Godticy, = | 


* » W » 
* Th bd r N 8 


(G. 3) Award. Good. The Submiſſion being 
by Attorney. | 

| Bar if it bad I. I one as attorney to J. S. ſubmits to an award, this ſhall 

deen 3 bind the attorney, but where the award was that the at- 

[ Char gd Forney on behalf of S. S. ſhould pay to the plaintiff 201. and then 


| &c. thall be F977). 
4 in fatisfac- plaintiff and defendant on behalf of J. S. ſhould execute mutual 
1 _ * it releaſes to each other ad 2 eorum alterius of all actions &c. 
4 war % Concerning the accounts ſubmitted, it was adjudged a void award 


chat they becauſe of one part only, the rel-.:ſes being to be made between 
have _—_ plaintiff and defendant where they ought to be between the 
3 © plaiatiffand J. S. or to be delivered to the attorney for the uſe 
and this was Of J. 8. For a releaſe to the attorney cannot advantage |. S. 
ail that vas and the Court declared they would, if they could, have conſtru— 


cat, or ge ed it to be a releaſe to J. S. but the words (ad uſum alterius 


- al! due, or eorum) exclude this conſtruction. 12 Mod, 129. Trin. 9 W. 3. 


for the ac- L y. 
N Bacon v. Dubarry 
cited Roll Arbitrement 255. and tho” they have averred that this was for all due, yet if the award 
tell does not juſtify the averment it is not ſufficient. It was adjudged for the defendants, Skin. 
679. 680. S. C,——Had the releaſe been awarded to the de fendant 70 the w/e of J. S. or de & 


Juper premifſir, it had been a mutual award; but the award not being fo, the pleading it my 
| | | made 
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made de & ſuper præmiſſis cannot mend or extend it. 1 Salk. 70. pl. 3. 8. C. Comb. 439. 
S. C. adjudged for the detendant. Carth. 412. S. C. and the award adjudged void. But per 
Cur. the ſubmiſſion by the defendant as attorney for J. S. is good, and would have obliged him to 
pay the money awarded, if the award had been reciprocal with reſpect to J. S. alſo. Ld. Ray m. 
Rep. 246. S. C. adjudged for the de fendant. | 
2. If a perſon ſubmits to an award on the part and behalf of a 
ſtranger, it was ſaid, that his bond ſhall be forfeited if the ſtranger 
does not do what the award requires him to do, and the Court in- 
clined ſo. Comyns's Rep. 184. pl. 115. Trin. 8 Ann. C. B. in 
Cate of Shelf v. Baily. | 
| . 8 
(H) How it may be made. Fol- 250. 
| | ed 
[ PHE arbitrators cannot make their award by parcels. 19 E. 8. P. per 
Bryan and 


4. 1. per Choke, | Choke. Br. 


Arbitrement in pl. 39. cites S. C. 


2. If 2 ſubmit all debts, treſpaſſes, and other things, ita quod the . 


award be made before ſuch a day, if the arbitrators make an award n . 014 
of debts at one day, and of trejpaſſes at another day, and of ther things that that and 


at another d 10u9 y are all h. the day appointed, yet this the after 
another day, though they are all before y app 55 OE 


not a good award as to the 2 laſt awards, becauſe they have power „„; but 
to make but one award. 39 UH. 6. 12. ] per Moyle 


e contra 17 
| all be done before the day aſſigned. Br. Arbitrement, pl. 29. cites 39 H. 6 9.— 
Fitzh. Arbitrement, pl. 32. cites S. C. & S. P. accordingly, by Moile ; but Priſot held, 0 63 ) 
that the parties in this cafe are not bound to perform the award firit made, but Fitzh. 
ſays, Quod quære &c. 


[ 3. But the arbitrators may at one day* conſider ane paint, and at Br. Arbi. 
trement, pl. 


another day another, and at a 3d day the 3d point, and then give 29. S. P. yy 
cue judgment upon all the points, ſo that the judgment ought to Danby, and 


be one and not ſeveral. 39 H. 6. 12.) 99070 
i ere © 


{commoner ſur une point) and cites 39 H. 6. 9, ev+Fitzh. Arbitrement, pl. 13. cites S. C. 
dut J do not obſerve S. P. there. p 


[4+ If the arbitrators award that one of the parties fha!l pay ped ee 
101. to the other, and in ſurety of payment he hal be hound in 39, cites = 
an obligation to the other by the advice of the arbitrators, this is no S. C. & S. P. 


good award, becauſe they cannot award by parcels. 19 E. 4. 1. Ge 
per Choke. | | | S. C. cited 


Arg. Hardr. 45. 


[5. But if the award be that one ſhall pay rol. to the other, and in Br. Arbitre- 
ſurety of payment he hall be bound in an obligation ts the other by the e g 
advice of his counſel, this is good, for it is incident and purſuant that S.. & S. P. 
his counſel ſhall make the payment ſure to be paid. 19 E. 4. 1. be Brian ang 
per Choke.) , Choke,— 


Ibid. 51. 
oites S. C. and 18 E. 4. 22, 23. [which is the firſt part of the S. C.] 


See pl. 7. infra. 
F 3 o. But 


G1 Arbitrement. 


455 a traa- election of the parties; and the parties here, did not fix their truſt 
* Balg. in all four of them jointly, but conjunctim & diviſim. Cro. J. 
123. S. C. 277. pl. 8. Paſch. g Jac. B. R. Shallows v. Girling. 
adjudged ac- 
cordingly. S. C. cited, per Cur. Cro. J. 400. pl. 8. S. C. cited, arg. 3. Bulſt. 63, 64. 
Debt upon obligation e und to the award of 4, naming them particularly, / as the ſame be 
rad, ard deiiteret up in writing, winder the bards and ſeals of the , or ary 3 of them; three of 
ihem made an award, unter their hands and ſeals ; retoived, that tho' at the firit the words are to 
them 4 jointly, yet it is ſufficiently disjointed atterwards by the words (ſo as the fame be made and 
delivered by any three of them) and an authority may be well divided, but an intereſt cannot, and 
judgment in B. R. was affirmed, in Cam. Scacc. Cro. J. 399. pl. 8 Paſch. 14 Jac. Berry v. Pen- 
Me. 849. Barry v. Perin. pl. 1154. B. R. the S. C. agreed to be well made; and that 


ryng. 
arbitrement thall be rater &y equity, that all the parts may ſtand.— Roll. Rep 223. pl. 19. S. C. 
J. C. adjornatur. Ibid. 275. pl. 31. S. C adjudged and affirmed accordingly. 3 Bulit. 
E:. S. C. adjudged accordingly, in B. R. and ibid. 69 S C affirmed in Cam Scacc. Bridgm. 


£62 .] 


dern laid 
that the 201, 
e. ihall be 
in ſatis tac - 

tion of all, it 
Had be: 


due, or that 
this was for 
all due, or 
for the ac- 
count, and 


92. Mich. 12 Jac. Perryn v. Barre, S. C. adjudged, and judgment armed. 

Szbmiſſicn was te 4, fo that they made 17 by the 16th Nov. ard frgnfied it under the band's and 
fea! of 2 f them; an award under the frals of two was heid good Jpon demurrer and judgment, 
tor the plaintitt. Vent. 50. Mich. 21 Car. 2. B. K. Hill v. Langley. 


4. An award teot notice, that there cas 721. n controverſy, and 
arvarded only gol. in ſatisfaction, aud general releaſes to be given; it 
did not appear, that any other matter was in controverſy, tho' 
the ſubmiſſion was general; and it was objected that 50l. could 
not be in ſatisfaction for 721. it was adjudged, that the award 
was good, becauſe the arbitrators might conſider other matters 
between the parties; beiides, it did nat appear that 721. was dur, 
but only that it was in controverſy ; and it is unreaſonable for him 
to find foult with what is done in his favour; and his objection 
iS, that himſelf ought to pay 721. and that the other is content 
with 501. 2 Mod. 303. Paſch. 30 Car. 2. C. B. Godfrey v. 
Godticy, | | 


(G. 3} Award. Good. The Submiſſion being 


by Attorney. 


Bar ifithad I. IF one as attorney to J. S. ſubmits to an award, this ſhall 


bind the attorney, but where the award was that the at- 
torney an behalf of F. S. ſhould pay to the plaintiff 201. and then 
plaintiff and defendant on behalf of J. S. ſhould execute mutual 
releaſes to each other ad uſum eorum alterius of all actions &c. 
concerning the accounts ſubmitted, it was adjudged a void award 


or 
chat they becauſc of one part only, the rel aſes being to be made between 
have _ plaintiff and detendant where they ought to be between the 
— plaintiff and J. S. or to be delivered to the attorney for the uſe 
and thi: was Of J. 8. For a releaſe to the attorney cannot advantage |. S. 
ail that was and the Court declared they would, if they could, have conſtru— 


ed it to be a releaſe to J, S. but the words (ad uſum alterius 
eorum) exclude this conſtruction. 12 Mod, 129. Trin. 9 W. 3. 
Bacon v. Dubarry. 


cited Roll Arbitrement 255. and tho” they have averred that this was for all due, vet if the award 

tell does not juſtify the averment it is not ſufficient. It was adjudged for the defendants. Skin. 

6-9. 630. S. C. 

Juper præmiſſit, it had been a mutual award; but the award not being fo, the pleading it to be 
| m 


Had the releaſe been awarded to the defendant 70 the w/e of J. S. or de & 
ads 
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made de & ſuper præmiſſis cannot mend or extend it. 1 Salk. 70. pl. 3. S. C. Comb. 439. 
S. C. adjudged for the detendant. Carth. 412. 8. C. and the award adjudged void. But per 
Cur, the ſubmiſſion by the defendant as attorney for J. S. is good, and would have obliged him to 
pay the money awarded, if the award had been reciprocal with reſpect to J. S. alſo. Ld, Kay m. 
Rep. 246. S. C. adjudged for the detendant. . 


_ 


2. If a perſon ſubmits to an award on the part and behalf of a 
ſtranger, it was ſaid, that his bond ſhall be forfeited if the ſtranger 
does not do what the award requires him to do, and the Court in- 
clined ſo. Comyns's Rep. 184. pl. 115. Trin. 8 Ann. C. B. in 
Caſe of Shelf v. Baily. | 


1 . i nes LET oY x) * 
JJC ͤ EI 
ag 2 S 9 


(H) Here it may be made. 5 — 
Ces 


{ PH E arbitrators cannot make their award by parcels. 19 E. S. P. per 


8 ryan an 
4. 1. per Choke. | | —_ - 
Arbitrement in pl. 39. cites S. C. 
C2. If 2 ſubmit all debts, treſpaſſes, and other things, ita quod the 5 P. by 
award be made before ſuch a day, if the arbitrators make an award r 1 3 
of debts at one day, and of trejpaſſes at another day, and of ther things that that and 
at another day, though they are all before the day appornted, yet this the _ 
not a good award as to the 2 laſt awards, becauſe they have power {5 
to make but one award. 39 H. 6. 12.] per Moyle 


e contra it 


all be done before the day aſſigned. Br. Arbitrement, pl. 29. cites 39 H. 6 9.— 

Fitzh. Arbitrement, pl. 32. cites S. C. & S. P. accordingly, by Moile ; but Priſot held, 0 63 di 
that the parties in this cafe are not bound to perform the award firtt made, but Fitzh. 

ſays, Quod quære &c. 

[ 3. But the arbitrators may at one day * conſider ane print, and at e ee, 
another day another, and at a 3d day the 3d point, and then give 29. S. P. by 
one judgment upon all the points, ſo that the judgment ought to Danby, and 
be one and not ſeveral. 39 H. 6. 12.] | the. woes 

there are 
Fitzh. Arbitrement, pl. 13. cites S. C. 


(commoner fur une point) and cites 39 H. 6. 9. 
aut 1 do not oblerve S. P. there. f 


| g 1 J „Br. Arbitre. 
[4. If the arbitrators award that one of the parties ſhall pay eee 


19/. to the other, and in ſurety of payment he Hall be bound in 39, cites 
an obligation to the other by the advice of the arbitraters, this is no S. 5 & S. P. 
c ] - . : 3 5 by Brian and 
good award, becauſe they cannot award by parcels. 19 E. 4.1. Cuche. 


per Choke, ] S. C. cited 
8 Arg. Hardr. 45. 


[5. But if the award be that one ſhall pay rol. z the other, and in Br. Arbitre- 
ſurety of payment he hall be bound in an obligation to the other by the r 
advice of his counſel, this is good, for it is incident and pror/uant that 50. K S. P. 
his counſel ſhall make the payment ſure to be paid. 19 E. 4. 1. be Brian ang 
per M ð | yang p 


Sites S, C. and 18 E. 4. 22, 23. [which is the firſt part of the 8. C.] See pl. 7. infra. 
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As by the C6. But it had been otherw!/e if the ſecurity had been 40 be made 
er by the advice of a ſiranger. 19 E. 4. 1. per Choke.] | 
the party. Br. Arditrement, in pl. 39: cites S. C. by Brian and Choke. Br. Arbitrement, pl. 51. 
Cites 18 E. 4. 22. 23. and 19 E. 4. 1. [which is a continuation of S. C.] - | | 

Award was, that the d:fondant foould releaſe all ations, &. as ſuch a one CA ſtranger] H . 
viſe. Adjudged void to refer it to the act of another, and that the defendant is not bound to perform 
it. Cro. E. 726. pl. 5g. Mich. 41 & 42 Eliz. C. B. Emery v. Emery. 


Sty. 217. [7. If there be an award that one party ſhall pay 101. to the other, 
| wh 3 and that the other ſhall make a general releaſe as tully and beneficial- 
the plalatiff 1y as counſel ſhall adviſe, this is a good award, for the counſel here- 
nifi—A di- by hath not power to do any judicial act, but a mini/terial only, for 


tris 25 the arbitrator hath directed the extent of the releaſe, ſcilicet, to be 
Dogcridze general, and the counſel are only to make it as ſtrong in law as 


and agreed they can. Tr. 1650. between Cater and Startut, adjudged upon 


to dy the : 
1b ra demurrer. Intratur Hill. 1649. Rot. 1025. 


tween a minifferial and judicial af; that in the firſt caſe he may reſerve. a peer to himſelf or a 
ſtranger ; to pimp: it, as if be awards that the one Dall a the 2ther fo much unleſs he ſLeavs an dc. 
guiltance to the arbitrator that be bus paid it cefure, this is good, becauſe it makes the arbitie- 
ment certain now; but this is a miniſterial act depending thereupon; | fo] 1s a flrarger as 20 H. 6. 
Statham's Abridgment, that if award be hat the ant pay the other 101. for a horſe 7 S. fazs 
bat be is wor:b ſo much, and if he is not wwerth ſy much, then ſo much as be is worth, thi: 1s a 
judicial act, and fo binds neither him nor the ſtranger. Palm. 146, 147. Mich. 18 Ic, B. R 
2 Roll. Rep. 214. fame diverſity taken by Doderidge, and agreed by the Court, and'the Caſe ot 
Statham is there cited as in tit. Arbitrement, 30 H. 6. but ſays, that that Cate there put is a 
miniiterial act. 


8. If the award be that one party fall pay 105. at ſuch a 
day, and if he does nit pay it at the day, that he ſhall pay after at 
ſuch a day 1101. this is a good award, for it is but a penalty for 
the nonpayment at the day, which was-all in the power of the 

D 64 J zrbitrators. Hill. 2 Jac. between Roy/t;n and Rydal adjudged.) 
Hob. 218. [o. If 2 ſubmit theniſelves to the award of J. S. ita quod fiat 


e, before Michaelmas, and che arbitrator awards that one fhall pay 


Wariey v. . k 5 
B:ckwith 5. to the other /r 10 laad of 1b, and awards ſeveral other 


S. C. S. P. matters for other things, and after this they award that if he that 
+ = my is ts pay it can diſprove or better prove the payment of any of the 
vult.—— ſaid ſums before them, or any of them before the ſaid feaſt of Michael, 
15 0 then ſo much as is proved ſhall not be paid at the ſaid fraſt, this is 
ry _— a good award, for the firſt part is good, and fo thereby the au- 

thority of the arbitrators ended, and then a reference io prove or 

diſprove is merely v Paſch. 16 Jac. B. between Beckwith and 

Marley adjudged. Vide (as it ſeems) the ſame Caſe Hobart's 

| Reports, Cale 281.] 

Debt upon (10. If an award be made touching certain currants, that if the 
— defendant before the 20 December can make it appear that the currants 
7 Fol. 251. Were delivered tothe ay; - that then the arbitrators ſhould make a 
Ln. farther award within 14 days after if they can agree, otherwiſe (*) 
tion to per- J. S. as umpire ſhould conclude it within 7 days, and that the plaintiff 
eee. cas and defendant ſhould tand to the award of the arbitrators, if they make 
was made any, or of the umpire, &c. and if the defendant before the faid 20 De- 
wnleſ: the cember, ds not ſherw any ſuch teſtimony, then the arbitrators award that 
Peu the plaintiff ſhall not pay for the currants, but ſhall be free from any 


ed 
— =_—_ ether claim; and alſo the arbitrators award that defendant fhall pay 
| 190, 


2 


Arbitrement. 


190. 125. before the firſt day of January after, fi nullum ulterivs ar- 
bitrium fierit for the currants before the ſaid time, this award is void, 
though it be averred that no other award was made before the ſaid 
firſt of fanuary, for the award, that if it be made appear &c. that 
they will make another award, or make an umpire, is void, for 
they cannot make an award by parcels, nor make an umpire, 
and then the laſt clauſe that the defendant ſhall pay 191. 128. if 
no other award is made before the iſt Jan. has dependance 
upon the firſt part of the award, which was void, and it was not in- 


| tended that the defendant ſhould pay the money if the arbitrators 


or umpire made any award before, and if they had made any award 
this had been void. Mich. 9 Car. B. R. between Brown and 
Dalton, adjudged per Curiam. Intratur Tr. 9 Car. Rot. 510. 

[ 11. The arbitrators cannot award that they ſhall /tand to the award 
of others, for the truſt repoſed in them cannot be transferred to 
others, for by the ſubmiſſion they are made judges. | 


in arbitrement of 2 who awarded that they fland to the arbitrement of IW. P. which 


thin 6 
days, held 
no award. 
Hardr. 45 
Arg. cites 
Paſch. 13. 
Car. C. N. 
Loggins v. 
Blagrave. 


In debt the 
de tendant 
pleaded. that 
they put 
themſelves 


W. P. made 


an award, which he has performed, and there admitted that arbitrators may award that they ſtand 
to the arbitrement of another. Br. Arbitrement, pl. 9. cites 47 E. 3. 20. but the law is con- 


trary, as it ſeems, which fee anno E. 4. upon which ſuch award is void. 


ſr2. If an award be that the award before made by F. S. ſpall 


fland in all things, but whereas in the ſaid award one was ts pay 10ʃl. 
at Michaelmas, now they award that he ſhall have day to pay it till 
the feaſt of Chri/tmas after. Tr. 3 Jac. B. dubitatur. 

- (13: It an award be, that one ſhall pay ſo much money to the other, 


and if it can appear that more was due, and due proof is made thereof 


within one month, then he hall pay this alſo, and the ſibmiſſion was 
ita quod arbitrium fiat before ſuch a day, which was before the end 
of the month, it ſeems that this is not a good award, becauſe it is 
not final. Mich. 10 Car. B. R. between Feazes and Fouch, du- 
bitatur, the iſſue being nullum fecerunt arbitrium, and this found 
for the plaintiff. Intratur M. Car. Rot. 470, but Hill, 10 Car. the 
judgment in Banco was affirmed upon the words of the ſubmiſ- 
ſon, admitting this part to be void, becauſe it was not averred that 
there was any doubt thereof before the ſubmiſſion. ] 

[ 14. If there be a /ubu/ſi51 of all controverſies touching a voyage 
to jea, and an obligation with condition for performance thereof, 


0] 
Cro. c. 383. 
pl. 13. S. C. 
but S. P. 


and an award is made that ene fhall pay his part of the charge of goes not ap- 


the voyage, and hail allnu his proportionable part of the less that 
ſtall come to the ſhip by the voyage, upon account; and it 
is awarded further of the other part &c. "Tho' this award be 
of itſe]f uncertain, yet inaſmuch as it may be reduced te a cer- 
tainty, this is a good award. Mich. 10 Car. B. R. between 
Beale and Beale, adjudged upon a demurrer in an action of debt 
upon an obligation. Intratur 10 Car. Rot. 866.] 


pear; but 
the award 
there being 
to pay the 
charges of 
fuch a ſuit, 
which was 
obje ed to 
be uncer- 
tain. Sed 


non allocatur; for they are certain enough when the attorney has made a bill of charges; and judg- 


ment accordingly. 
In debt upon bond for performance of an award, the defendant pleaded no award. 


The plaintitf 


replied an award that the defendant ſhould pay 205. upon condition that each ſhould acquit the ather 
&c. and that the defendant ſhould pay the charge of a ſuit now depending, and the plaintiff fheuld 
give the defendant a bill of them; and the plaintiff gave the defendant a bill of the charges, 
amounting io 495, which the defendant had net paid, And upon a demurrer it was objected that 

F4 | tis 
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this award was void, becauſe it was conditional, viz. that the plaintiff ſhould pay 20s. to the de- 
fendant, upon condition that each ſhould acquit the other; beſides it doth not aſcertain the charges, 
but refers them toa bill to be given by the plaintiff. But per Cur. as to the firſt condition to acquit, 
it is an award to acquit; and as to the charges, they aic afcertained by the bill delivered; and 


judgment for the plaintiti. 3 Lev. 18. Paſch. 33 Car. 2. C. B. Lintield v. Ferne. 


Award that 
one /ba!! re- 
leaſe to the 
other 6y t 
advice of 
* S. is 
good ; for 
this rete- 
rence is not 
but for ex- 
ecution of 


15. Where a man is bound to ſtand to the award &c. who 
awards that action ſhall be taken between the parties by advice of 
IF. and P. this is a good award; for by this W. and P. are 
not arbitrators, but executers of the arbitrement ; per tot. Cur, 
except Yelverton. But per Yelverton, it is not good for the 
uncertainty, becauſe W. and P. ſhall make advice, which is un- 
certain till it be notified. Br. Arbitrement, pl. 37. cites 8 E. 


4. 1. 


the award. 16. But if he had awarded that the parties ſtand to the arbi— 
But the ar- frement of . and P. this had been void; for he cannot give 
bierators „his power over. Ibid. 


cannot refer 
their arbitrement to others, or to an umpire, unleſs the ſubmiſſion he ſo; nor make their arditre. 


ment in the name of them and a third perjon to whom no ſubmittion was made, nor can they Alter 
it after it is ence made. lenk. 128. pl. bt. 

The award was, that the plaintiff h make ſuch a releaſe as one of the arbitrators ſhould ap- 
prove. Adjudged that it was void, becauſe the authority being given to both, was by this means di- 
vided, and given to one of them. Nelſ. Abr. 24”. pl. 1. cites Mich, 41 Eliz. Emery v. Emery. — 
Cro. E. 726. pl. 59. S. C. but there it is that the releaſe was leit to the direction of a ſtranger. 


17. A. ſued to have an award made (by B. and C. arbitra. 
tors indiftcrently choſen) performed, and both parties were bound 
each to other for performance of the award, and one part of the 
award was, that F any gue/tion did grow between the parties, the 
arbitrators ſhould end it, It is ordered a ſubpœna to ſhew caule. 
Cary's Rep. pl. 80. 19 Eliz. Barker v. Barker. 

peph. 15. 18. Award was, that each ſhould give ts the other, within 4 

Weste, days after the award, a general releaſe of all demands till the day of 

Richarſcn, N05 2 7 5 . 

S. C. antit the obligation; provided that z either of them diflike the award 

emed to Twuithin 20 days after the award, and ſhould pay to the other within 

Lophamtpat the ſaid 20 days 105. the arbitrement to be void. It was holden 

the award . . 

is void, and in this caſe, that the firſt part of the award was good, and the 
proviſo, being repugnant, void; and that, by the non-perform - 


conſequent- 
I that the ance of the releaſe within 4 days, the bond was forfeited, and 


_ the proviſo cannot ſave the bond forfeited ; and adjudged for the 
barred. — plaintiff. Cro. E. 291. pl. 1. Hill. 35 Eliz. B. R. Sharley v. 


5. C. cited Richardſon. 


59. pl. 27» | 
Arg. Mich, 13 Car. 2. B. R. in Caſe of Kinge v. Fines, which was an award between A. and B. 


that A. fpould pay c. and that B. foou!d releaſe, provided if ane of them fhall be \ as 
[ 66 ] the now defendant is diſcharged of any arrears duc to foldiers by the att of indemnity 
| (which was to be palſed by parliament) then the award to be vid. All the Court 
held, that the proviſo being void the whole award was void, becauſe it is entire, and all being 
awarded to be void upon a ſnôſeguent accident, what they have awarded in præſenti is not good, nor 
is conſonagt to the ſubmition (which is in prefenti) to make the award depend on a thing in fu— 


uro. : 


19. The condition of the bond was, of all matters c. till 
the mating the abligation. The obligation was made May 1ſt, at 
12 o'clock at noon. The ſame morning notice was given to 
the arbitrators of a difference about a treſpaſs done by the plain- 
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Arbitrement. 
tiff the ſame morning, whether this treſpaſs ſhould be arbi- 
trated, becauſe there cannot be a fraction of days, was not ar- 
gued, or any opinion of the Court delivered; only Coke cited 
5 E. 4. 208. that they ought to arbitrate of that, becauſe the 
condition was of all matters till the making of the obligation. 
- - Brownl. 123. Trin. 11 Jac. Penniworth v. Blaw. 

20. Submiſſion was of. a controverſy concerning the leaſe of a 
houſe which the defendant clarmed by leaſe from B. for 6 years, at 
151. per ann. payable quarterly, which rent was arrear for a year. 
The award was, that he ſhould pay to the plaintiff fn this rent 
13/. 6s. 8d. and that he ſhould enjoy for three years and a half, 
and ſhould pay for it yearly 15). at Lady-day and Mich, or within 
40 days after, and that if he failed of the payment, then the award 
for his enjoying it ſhould be void. It was held, that this condi- 
tional award is good enough as to the enjoyment ; for it is ab- 
ſolute if the other pays the rent, and otherwiſe it is his own de- 
fault; and judgment for the plaintiff. Cro, J. 423. pl. 4. Paſch. 
I5 Jac. Furſer v. Prowd. = | 

21. Tho' ſeveral matters are in controverſy, yet if one only ts 
notified to the ar itrator, he may make an award thereof; for the 
arbitrator is in lieu of a judge, and his office is to determine 
ſecundum allegata & probata; and it is the duty of the parties 
grieved, and who know their particular griefs, to notify their 
cauſes of controverſy to the arbitrator who is a ſtranger to 
them, and every one ought to do what lies in his notice. 8 Rep. 
98. a. b. Hill. 17 Jac. in Baſpole's Caſe. | 

22. If an award be made by me, that the one ſhall d ſuch an 
act to the other, and that if any doubt ariſes touching my award, 
that then I will expound it, this is an ill award; per Doderidge 
J. to which Mountague Ch. J. agreed. 2 Roll. Rep. 215. Mick. 
18 Jac. B. R. | 

23. Submiſſion to J. S. of all actions and demands, to be made 
before the 8th of March. He made an award that all ſuits be- 
tween them /hould ceaſe, and that C. one of the obligors ſhould pay 
to the plaintiff gol. viz. lol. at Mich, &c. and if before the laſt 
payment, videretur to the arbitrator, that C. was engaged for the 
plaintiff in any debt not jatisfied, they ſhould repay unto him jo much as 
the ſaid debt not ſatisfied did amount to; and if any doubt ſhall ariſe 
concerning the award, the parties ſhould ſtand to his expoſition, 
Reſolved it was a void arbitrement; for firſt it appoints the pay- 
ment of gol. and after appoints, ſi videretur to him that C. was 
engaged, &c. that he ſhould repay back, and ſo it was not a final 
award, but reſerved part to his future judgment, which an ar- 
vitrator ought not to do; and when in this part it is void, fo 
us it cannot be performed, it is totally void; and it was adjudged 
tor the defendant. Cro. J. 584. pl. 5. Mich. 18 Jac. B. R. 
Winch v. Sanders. | | 
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2 Brown). 

310. S. C. 
8. 

Coke Ch. Js 


1894214. 
S. & ad- 
judged that 
the award 
is void. 
Palm. 110. 
1846... To 
adjudged ac- 
cordingly. 
—Sid. 59. 
pl. 27. cites 
1 
But per Cur. 
if it had 
been, that 
if he had 
Sewn any 
debt to ſuch 
a ſum, that 
this ſum cer - 


tain ſhould 


2 Fo Rep. 


＋ 


be paid, peradventure it had been good enough. Cro. J. 585. in S. C.-—2 Roll. Rep. 214. S. P. 


by Doderidge in S. C. S. P. by Doderidge in S. C. Palm. 146. 

Tt the award had been, ht if it apprars before ſuch a day that he is indebted, 
Pal! pay telt this is a good award; per Dodcridge }. to Which Mountague, agreed. 
215, Nich. 18 Jac. B. R. | 
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637 ] 24. It was provided by the award that F any doubts aroſe, the 
arbitrators were to expound the ſame. After the death of ſome of 
_O the arbitrators a doubt aroſe tor want of the word (heirs,) whether 
re 2u76:- AN eſtate in fee or for life only was awarded. Ihe ſurviving ar - 
ricy tothem- þitrators, by writing under their hands and ſeals, declared, and the 
ſelves tO 2 ſurvivors depoſed, that they intended an eſtate in fee; and de- 
execute at : * by X K 
2 future Creed accordingly. Chan. Rep. 84. 10 Car, Scot v. Wray. 


day. Cro. : 
J. 315. pl. 16. Mich. 10. Jac. B. R. Thirn v. Rigby. 


25. A ſubmiſſion was of all actions, matters, Ic. The award wars, 
that the defendant pay ts the plaintiff 100 marks, which was for the 
coſts of one jut only, and that &c. It was objected, that this award 
was void, becauſe the ſubmiſſion was general of all ſuits, &c. and 
of that opinion were all tne Court; and adjudged for the defendant. 
Sid. 12. pl. 9. Mich. 12 Car. 2. B. R. Spigurnel v. Jones. 

20. Debt upon bond conditioned, that whereas the defendant by 
{for} himſelf and his jon had ſubmitted to the award of A. and B. 


ita gucd Sc. if they made none, then to the award of ſuch umpire 


as they ſhould cheese, to be made before 1 June. "The arbitrators 
made no award, but the umpire awarded &c. that the plaintiff 
ſhould ſeal three bonds to the defendant, and that the defendant 
ſhould pay to the plaintiff 100l, which he had not done; and upon 
demurrer this was adjudged a void award, becauſe nothing was 


awarded concerning the ſon, Lev. 139. Mich. 16 Car. 2. B. R. 


Bean v. Newbury. | 
2 Freem. 27. On a ſubmiſſion to an award by rule of Court by con- 
Rep. 8 ſent, and that ſuch award ſhould be final, and ſtand ratified by 
1 decree without any appeal, the arbitrators had determined ſome 


judge were matters, and had left others undetermined, and ſubmitted thoſe 
of the lame Other matters to the Court; and whether this was therefore ſuch 


opinion, . a 
Dae! an award (being but part of the matters referred) as was fit 


the Cates for the Court to decree, was the queſtion; and tho' at law an award 
of aao may be good, tho” but for part of the matters referred, unleſs the 


6242 - ſubmiſſion be conditional to make an award on the premiſſes; yet 


Corw#tt, equity, as it was inſiſted, ought not to decree ſuch an award, 
2nd 12 Cx. unleſs it be of all matters referred; and fo were both the judges of 


Mary rz's . . . 5 3 —S * = 
Cafe, where that opinion; for it is not a determination purſuant to the reference, 


by order of and fo the award was ſet aſide. Per Ld. Keeper and Maſter of 
_— — the Rolls, atfitted by Rainsford and Windham J. Chan, Caſes, 
ins 186. Mich. 22 Car. 2. Hide v. Pettit. 


and award 

were to be final without appeal or exception, that yet the Court did allow exceptions to the award 

as 2zainft a maiter's reports, and the words without appeal or exception but formula clericorum ; but 

the Court gave no opinion in the point. A ſubmiſſion was by order ot Court to a reference, 

and the award to be made to be confirmed by decree of the Court without appeal or exception; yet 

1 exceptions were admitted to the award, 2 Vern. 1:9. pl. 196. Mich. 16839. Hide v. 
cot. 


The bord | | | 
paar 28. An award was, that the defendant ſhould pay money, and that 


bon was of ail juits ſhould ceaſe, It was objected there, becauſe no releaſe was 
pe awarded to be given, that this award was not mutual. But per 
e Cur. the awarding that all fuits ſhall ceaſe hath the effect of a 
The «4/4 releaſe, and the ſubmiſſion and award may be pleaded in diſcharge 

as 


2 


5 25 a 


«ts, 
1 
2 


place. Ibid. 
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xs well as a releaſe; and judgment accordingly. 2 Mod. 227, was, that all 


% 0 * 7 1 
228. Paſch. 29 Car. 2. C. B. Strangſord v. Green. * | 
txween the parties ſhall ceaſe, and that the defendant ſhould pay &c. Adjudged in error in B. R. that 
an award that all ſuits &c. ſhall ceaſe, is final; for the meaning is nat that the party ſhall be non- 
ſule, or thould give over and begin again, nut that rhe ſuit ſhould abſelutcly ceaſe for ever, ſo that 
the right is gone, becauſe the remedy is. 1 Salk. 74. pl. 14. Trin. 2 Ann. B. R. Simon v. Gavil. 
6. Mod. 33. Squire v. Grevel, Mich. 2 Ann. B. R. the 8. C. and judgment affirmed ac- 
cordingly per tot. Cur. 2 Ld. Raym. Rep. 961. Squire v. Grevett, S. C. and judgment affirm- 
ed per tot. Cur. i 
An award was, that a ſuit in Chancery ſhould be diſmiſſed, It was objected that this [ 68 

was void, becauſe not final; for the party may diſmiſs his bill, and begin again, and ſo it ] 

is like an award to be nonfuit. The Court ſaid, that an award to be nonſuit is not final in the nature 
of the thing, but they would intend this a ſubſtantial diſmiſſion and perpetual cefler in this caſe. 

1 Salk. 75. pl. 17. Mich. 3 Ann. B. R. Knight v. Burton. 


29. Where matters are ſubmitted, they ought to award all Comb. 456. 


Bo - fo V4 TY „ „* 1 7 . - K. S. C. 68. F. 
abſolutely, without referring to any future examinatim; and that he Re 


knew but one caſe where arbitrators may refer to a future act, and (inter alia) 
that is, where they award the payment of ſuch co/ts, as an officer of was, that if 


the Court ſpall tax, which has been allowed per Holt, fed adjorna- the plaintiff 
did upon ac- 


tur. 12 Mod. 139. Mich. 9 . 3. Selby v. Ruſſel. count ers 

| certain ar- 
ticles againſt the defendant, then he ſhould pay ſo much as the plaintiff was damn ified thereby, and 
that if the plaintiff makes out upon oath, before a judge, any diſburſements for the detendant, then the 
defendant ſhould pay them alfo ; but if the plaintiff proves not theſe matters within a certain time, then 
they award general releaſes. Adjornatur, 


30. Where the ſubmiſſion is ſimply without condition, an award of 
part is good. 12 Mod. 585. in Caſe of Lee v. Elkins, 
31. Though award ſhould. be certain and final, yet if they are as 


certain and final as the nature of the thing will bear it is ſufficient 


by 3 J. contra Page J. Gibb. 272. Paſch. 4 Geo. 2. B. R. Philips 
v. Tnightly. 


(1) | How it is to be made. [ Satisfaftory, Gc.] 


{1.JF a treſpaſs be put to award, if they award nothing to be paid * Br. _ 
or done by him that did the treſpaſs, it is worth nothing. 35 


143 E. 3. 28. b. +446 E. 3. 17. b. 119 H. 0 % i ac 
: ; Finch, quod 
Fitz. Arbitrement, pl. Mans 5. C. 


non negatur. + Br. Arbitre ment, pl. 8. cites S. C. 
7 Br. Arbitrement, pl. 21. cites 19 II. 6. 36. 


[2. So if they award that he fhall wage his law that he is not Br. N 
guilty, and that he ſhall be quit, and he does it accordingly with- prime, - 


out ſatisfaction. 40 E. 3. 17. b.] | S. P. and 

| | Winche and 
Finch held, it is a good arbitrement. But Brooke ſays, Quære; becauſe the defendant aiterwards 
picaded not guilty, —Fitzh. Arbitrement, pl. 21. cites S. C. & S. P. 


[3. LSS] If a treſpaſs for taking his cattle be put to award, if Fitzh. Arbi- 
they award that the owner hall have his goods again; this is not en, pl. 
good, becauſe there is no (*) ſatisfaction awarded forthe damage of © +, pay 
the taking anddetinue. 45 E. 3. 16.]* En cho 
S. C.—<S. P. accordingly, by the beſt opinion. Br. Arbitrement, pl. 22. cites 12 H. 33 
But contra by Tremaile, it the award had been that he ſhould carry them from ſuch a place to ſuch a 


['4. An 


68 Arbitrement. 
Br. Arditr- T4. An award to pay parcel of a debt due, is not good. 45 E. 3. 


ment, 2 7. 

cite; * . 16. contra. ] 

accordingly; 3 : 1 

that an award to pay part, and retain the reſt, is not good, or to pay the moiety and retain the other 
moiety, it is no plea; but Brooke ſays, Quære, for it is not adjudged ; but he ſays it ſeems that it is no 


*Br.Arbitre- 5. So an award, that the owner ſhall have parcel of his own goods, 


NS * and (the other] the other parcel, is not good; contra * 45 E. 3. 
S. P.ſays 16. 10 H. 4. Arbitrement 19.] | 

Quzre, for it 5 ; | 

3s not adjudged, but it ſeems that it is no plea. 


Br. 32 [b. Where each party is indebted in 40s. the one to other, it 


ment, pl.21. is a good award, that the one ſhall be quit again/t the other, for 


— 7 pot there is a ſufficient ſatisfaction. 19 H. 6. 37. b.)] 


cordingly by Newton. 


o Br. Arbi- [7, Ss where each had done a treſpaſs againſt the other.“ 20 H. 6, 
trement fl. 19. 22 H. 6. 39. agreed. ] | | 


. cites 20 
Ii. 6. 18. 19. S. P. and if the treſpaſs done by the one is greater than that done by the other, and 


that he ſhall therefore pay 10l. to the other, this is good. — Fitz. Arbitrement, pl. &. cites S. C.— 
+ Br. Arbitrement, pl. 22. cites S. C. Fitzh. Arbitrement, pl. g. cites S. C.——-Þr. Ar- 
bitrements pl. 38 cites 16 E. 4. J. S. P.—— Br. Arbitrement, pl. 21. cites 19 6... 


* The ori- [. In a writ of account again/{ a *® maſter of a ſhip, it is a good 
er. 's plea for the defendant to {0 that there was a great tempeſt upon 
Ga) the ſea, ſo that he was driven to land, and upon the point of 
being drowned, and thereupon he was at much co/? upon the ſhip, and 
that after the plaintiff and defendant ſubmitted to the award of F. S. 
who awarded, that he ſhould deliver to the plaintiff the ſame goods, on 
which he demanded an account &c. the which he hath delivered &c. 
(for in this caſe he ought to have been allowed the coſts, Which 
_ amount to more than the profits he made of his goods.) 

2 H.5.2.} IT 
[9. If two ſubmit an account of a certain thing to the award of 
certain arbitrators, who award that the one ſhall account befere ſuch 
auditors that the other hall aſſign, and that if he be found in arrears, 
he ſhall pay them, and ipſo fats, each ſhall be quit againſt the other, 
this is no good award. 30 H. b. Arbitrement 27. adjudged, and 

Statham Arbitrement, ſame Caſe.] | 


(10. If a man and a woman ſubmit themſelves to an award, it is 


no good award that they ſhall intermarry &c. for this is not intend- 

ed any advantage. 9 E. 4. 44. per Choke.] 
[11. So it is no good award that one ſhall go to Rome or Paul's, 
for this is not any advantage. 9g E. 4. 44. per Choke.] | 
Fitzh. Arbi- [12. It is no good award that one ſhall make a releaſe to the other 
2 of land, in r ages of an action, if he, to whom the releaſe is to be 
3 oc. * made, had nothing in the land at the time, for then it is no advan- 

age to him. g E. 4. 44. b.] : 

(13. If a man makes to me à releaſe of certain land of which I am 
ſeiſed, and after he gets the _—_ again, and then he and I ſubmit 
all matters to the award of J. S. who awards that he ſhall deliver 


to me all the evidences concerning the land in ſatisfaction of a certain 
| - getian, 
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adllion, this is a good award though theſe are my own evidences, 
for this is an advantage to me to have them without ſuit. 3 E. 
4. 44. b. per Cateſby.] | | | 

{14. If an award be that one of the parties ſhall releaſe all his Fitth. Ar- 
right to the other in certain land, of which the other is ſeiſed &c, bitrement, 
though he who is to make the releaſe hath not any right, yet this is _ 15 88 85 
a good award, for it is an advantage to have ſuch releaſe, 9 E. 

- 443 | 

l (15. An award et to be a final determination of the matter, Br. Arbitre- 


otherwile it is not good. 19 H. 6. 37.] — 


S. P.——Fitzh. Arbitrement, pl. 6. cites S. C. — ee (H) per totum. 


BET; 55 1 
5 


[16. As if 2 have actions the one againſt the other, and the * Br. Arbi- 


award is that each ſball be nonſuit in his action againſt the other, trement, pl. 
D ? 21. cites 


this is not good, becauſe it is nt final, for they may bring new S. ©. 
actions for the ſame matter. * 19 H. 6. 36. b. 37. adjudged. Fith. Arbi- 


trement, pl. 


Dubitatur + 5 H. 7. 22. d.] | ee, 

+ Br. Arbitrement, pl. 31. cites S. C. and tho” the Court at firſt thought it not good, yet after- 
wares they inclined otherwiſe. Ibid. pl. 52. cites S. C. & S. P. and that ſuch award [ 70 ] 
is good. — Fitah. Arbitrement, pl. 17. cites S. C. 


(17. So it is no good award that one ſhall 1 an action This ſeems 


fo : miſprinted 
which he hath againſt the other, and that the other ſhall do the and chat it 


me of an action which he hath: againſt him, becauſe it is not ſhould be 5 

= any final determination of the matter between them. Contra. * H. Fes tin 
f 3 r. Arbitre- 

15 II. 7. 22. per Curiam. } ment, pl. 31. 


cites 5 II. 7. 22. S. P ——Idid. pl. 52. cites S. C,—Fitzh. Arbitrement, pl. 17. cites S. C. 


[18, But it is a good * award that the plaintiff in an action pol. 253. 
ſhall make a retraxit (for this is a good bar) 5 II. 7. 22. b. J 
' Br. Arbitre. 

* Orig. is (Bars, ) 


ment, pl. 31. cites S. C. and S. P.—Fitah. Arbitrement, pl. 17. cites $. C. 


19. Where it is awarded that A. ſhall releaſe the ſurety of the 
peace which he has againſt B. which B. before this, had purchaſed 
= /uperſedeas of the peace, the award is void; for by the ſuperſedeas 
F the ſurety of the peace is determined, becauſe ſurety was found 
before. Br. Arbitrement, pl. 40. cites 21 E. 4. 38, 39. 

20. And if they award that he ſhall releaſe his ſuit againſt B. 
and he has not any ſuit againſt him, this is a void award. Br. Ar- 
bitrement, pl. 40. cites 21 E. 4. 38, 39. 

21. A. and B. ſubmitted matters to award. The matters of A.'s 
fide were pardoned by the att of indemnity made 12 Car. 2. and the 
award was made after that ſtatute. It was moved that this 
award was void of one part, and conſequently void in toto. But 
the Court held it good of both parts; for they would intend that 
ſome of the matters are not pardoned, (unleſs it be pleaded otherwiſe) 
or rather than the award ſhall be void, that the party here con- 
cerned is a party therein excepted. Sid. 178. pl. 11. Hill, 15 & 16 


Car. 2. B. R. Anon. 
(EK) How 


70 arbitrement. 


(K) How it may be made. An Award of one Part 


only is not good. [And what ſhall be ſaid ſuch 


Award. | 
„ 1. AN award of one part only is not good. Co. 8. Baſpoole 
8. | 


tinue &c. 


9 
1 2. [ 45] If the award be that ene ſhall ge quit of all actions 


it the gar- þ : ad” a M a 
niſheepleads had by the other again/t him, and nothing ts ſaid of the actions which) 
1 he hath againſt the other, this is void. 7 H. 6. 41. Co. 8. * Baſ- 
= 3 poole 98. 21 H. 6. Arbitrement 9. + 22 H. 6. 39. ] 

and the | 

- plaintiff of all quarrels between them &c. who award that the garniſhee ſhall go quit of all action: 
and quarrels had by the plaintiff againſt him, and nothing is ſaid of the quarrels which the garniſhee 
had againſt the plaintiff, the award is void; quod fuit conceſſum; and thereupon the defendant 
amended his plea. Br. Arbitrement, pl. 17. cites 7 H. 6. 45. S. C. cited 8 Rep. 98. a. 
Arg. and admitted ter Cur. becauſe there the one thould be diſcharged of all actions, and the other 
would receive nothing in ſatistaction thereof. | 

+ Br. Arbitrement, pl. 23. cites S C. & S. P. per Danby. 

Arbitrement that tbe ore , ge quiz is not good, per Danby ; but per Portington, arbitrement 
that the one bas dene a treſpaſs ts the ether, by which the other likewiſe bas done a tr:/paſs to him, 
and therefore that te one ſpa! be quit againſt the other, and the other againſt bim ikeWiſe, is a good 
arbitrement, quod Newton concetlit. Br. Arbitrement, pl. 23. cites 22 H. 6. 39. | 
[ 71 ] If two ſubmit themſelves in arbitrement of all treſpaſſes, and they award rhat th 

one all make amends to the ether, and award nothing that he tail de to him again, 
this is a void award, for all is tor the one party, and nothing for the other. Br. Arvitreme:t, pl. 29. 


cies 39 H. 6. 9. per Pritor, 


Poph. 134. 3. LSS] if the award be that ane ſhall pay 105. to the other with- 
. ſaying for any matter in certain, or for all matters, this is not 


r Cur. x ; 3 l 
—2 Roll! good, for it cannot be known for what matter this was to be 


Rep. 1. paid, and ſo no matter diſcharged thereby, and fo the award but 
Mave v. of one part. Hill. 15 Jac. B. R. between May and Samuel, per 


Samuel, 2 

8. C. Curiam. ] 
S. F. per 

Cur. Hob. 49, 50. pl. 55- Hill. 12 Jac. in Cafe of Nichols v. Grunnion, obiter. 


See pl. 7. [4. But it is otherwiſe if this is to be paid in a” Vr of al! 
| matters, tor by this the matters are diſcharged. Hill. 15 Jac. 
B. R. between May and Samuel, per Curiam.] 


2 Brown. [5. If an award be that one ſhall pay ts the other in conſideration of 


7 Jac. Free- ; + ; 
man v. Baſ- part ſuſtained, the ſum of 221. this is a good award, for he who paid 


"p17 Ogre the money ſhall be diſcharged of the ſaid debt, and ſo the award of 
rlinely, both parts. Co. 8. Baſpoole 98. Reſolved. ] 


accordingly, 

tho no expreſs mention was that the other ſhould be diſch'wged of his aflumpſit; for the award was a 
good dilcharge in law, and may be pleaded in bar in another action brought upon the aſſumpſit, ald ſo 
it was for both parties, Cro. J. 285. pl. 1. S. C. Mich. 9 Jac. B. R. in error brought there the 
Court without argument adjudged the award good, and would not hear any further argument concern- 
ing it. Bulſt. 144. Baſpoole v. Freeman, S. C. the Court delivered no poſitive opinion, but in- 
clined to affirm the judgment, —— Roll, Rep. 279. Arg. cites 8. C. | 


310. Hill. . . e 
fuch a certain debt 4 20l. lang while due, and for the great coft in this 


S. P. hell [6. If 2 ſubmit all matters between them, and the award is made 


ar pep, de & ſuper premiſſis in manner and form following, \cilicet, that one 


I and atter- ſhall pay 408. to the other, this is a good award of both parts; for 
| in 
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in as much as this was made de præmiſſis, it cannot be intended wards by 
but that the award was made in fatisfaction of all matters, for Pac ptr J. 
this cannot be intended to be paid for any other cauſe, and the Trin 1655. 


words expreſs that it is ſatisfaction of all matters. Hill. 15 Jac. Dod v. Her- 


3 6 FRA 3 7 bert. 
B. R. between Aay and Samue!, per totam Curiam agreed.) 1 
| ſubmiſſion 13 
of all ations, treſpaſſes, and demands, and nat with an ita quod frat de præmiſſis, &c. if they make 


an avvard of part and not of all matters betwixt them, tho" they know of other matters, yet it is good 
; tor that whereot they make award; 4x? it the ſubmiſſion had been conditional it had been other- 
9 wiſe, and in ſuch caſe the award would be void in all; per Coke Ch. J. who ſaid he had known it 
| ſo adjudged. Cro. J. 355. pl. 9. Mich. 12 Jac. B. R. 


C7. So a fortiori, if it be awarded that one ſhall pay rol. to the Roll. Rep. r. 
other for all matters between them, this is a good award, for this is An ow 
a good diſcharge of all matters. Hill 15. Jac, B. R. between pay sol. ex- 
May ant! Samuel.) | ception was 

| | | | taken that 
it was not ſaid for what, or that it was to be paid in fatisfaRion of any thing; but it was anſwered, 
mut it was not neceflary to ſhew tor what; but however that it was ſhewn, viz. for the ending of all 
differences; and Roll Ch. J. held accordingly, that it was not neceſſary to be ſhewn, for all differ- 
ences are to be concluded upon payment of the money. Sty. 351. Mich. 1652. Smith v. Ward. 


[8. [But] if an award be made de & ſuper præmiſſis ſubmitted in 2 Ro!l. Rep. 
manner and form following, ſcilicet, that one ſhall pay qos. to the 8 lade g | 
2 ther, and that the «ther ſha!l make a general releaſe of all matters C. adjudged f 

, = till the award made, this is void as to the releaſe, becauſe it com- 2n ill award, 

„ prehends more time than was ſubmitted; in this caſe, the award 3 it 

5 is void in all, for it cannot be intended that the 40s. ſhall be paid it had not 

in ſatisfaction of all matters, for it may be paid in part of ſatiſ- been for the 

faction, ſo that this is a good diſcharge of all matters which the oe" ] 


other hath againſt him, being attended with the general releaſe; 


« 0 6 in this caſe, 
; tor the arbitrators intended that the releaſe with the money given the award 
, ſhould be a ſatisfaction for all matters between them, and not the eee 
; money without the general releaſe. Hill. 15 Jac, B. R. between Poll 134. 
May and Samuel; adjudged upon a demurrer per totam Curiam S. C. ad- 
præter Houghton, who was againſt the judgment, becauſe the ap- Judeed.- 
pointing of the releaſe ſhews their intention, that this ſhould be =E 13 
the diſcharge (peradventure there was ſome obligation in contro- in pl. 27. 
4 verſy, which cannot be diſcharged by an award without a releaſe). J 
8 (sq. If an award be that one ſhall give 405. to the other in ſatisfac- 
- tion of all matters between them, and that the other ſhall make ſuch 
| a releaſe as aforeſaid, which is void, yet the award is good; becauſe 
1s the 408. of itſelf is a gord diſcharge of all matters, and the re- 
id | leaſe was made but to make it the more ſure, ] 
ot [10. If an award be that all controverſies ſhall ceaſe, and that 
one fhall give 124. to the other, this is a good award, though the Fol. 254. 
„bother hath nothing given to him, for it may be that he hath done a ———_— 
= W Greater treſpaſs than the other. M. 8 Jac. B. Cole's Caſe per Curiam.] 
on {11. If an award be de et ſuper præmiſſis in manner and form Hob. 49. pl. 
in- | follaving, videlicet, that the one ſhall depart ſrom his houſe, remove EL. 
| is day, and ſhall pay to the other 3I. this is no good award, be- Nichols v. 
_ cauſe it is but of one part only, for it is nat made de præmiſſis CO 
7 generally, but modo et forma ſequente, by which he refers it to the .. ind 
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ment ws Court upon the matter. M. 13 Jac. B. between Nichols and Grun- 


2 — win adjudged. Vide ſame Cafe, Hobart's Reports 68. where it is 
o' che aid, that no judgment was given therein.) 


award be 

made but of one part, yet if the defendant may plead it in bar of the other action brought againſt 
him tor the ſame cauſe, in all ſuch cafes the award is good. Sty. 23. Trin. 23 Car, Roll Ch. J. 
ſaid it was held 13 Jac. that the words ſuper præmillis in the award will not help an award made 


bet ot one part, and ſeems to intend this caſe. 


12. If an award be de et ſuper premiſſis, that each of the par- 
ties ſhall make a rellen the one to the other of all matters till the award, 
and that one of the parties hall pay 107. to the other at a day, & quad 

partes predictæ continuarent amantes & amici ut in prior: tempore, 
this is a good award, for though it be admitted that the award 
as to the general releale till the award made, is void though the 
Court inclined e contra as to this) yet the award for the payment 
of 101. is an award of both parts, becauſe it ſhall be intended to 
be in ſatisfaction of all matters between them, eſpecially in this 
caſe, when it is ſaid the parties thall be friends ut in priori tem- 
pore, 'I'r. 8 Car. B. R. between Raymond and Popley, adjudged up- 
on a demurrer in debt upon an obligation for non- performance of 
the award, and the breach aſſigned in non-payment of the money, 
and the ſame term alſo adjudged upon demurrer in another cafe up- 
on the ſame award between Popley and Popley, I mytclf being de 
| conſilio querentis.] | | 
Sty. 44. S. [I 3. If an award be made between A. and B. that A. ſhall pay 
C: (te 5 B. rol. and that B. ſhall pay fer the making the writings of the 


wILULngs W 2 . 5 a 
awarded to award, this is a void award, there being nothing awarded for B. 


be paid for by to do, but the mating of the writings, Which was out of the ſubmiſ- 


B. were the fon, this ariſing after the ſubmiſſion, and not awarded in recom- 


bonds of ſub- « | 
mitian) and Pence of the precedent matters ſubmitted, and fo an award but 


Rell J. held of one part. Hill. 22 Car. B. R. between Capel and Allen adjudged 
the exccp- Rot. 639. 


tion good, : 
and laid, the charge for making them, is not within the ſubmiſſion, for the bonds were made before the 


ſubmiſſion ; and that it was held 13 Jac. that the words ſuper præmiſſis in the award 
[ 73 ] will not help an award made but of one part. All. 1c. S. C. adjudged a void award 
becauſe of one fide only; for it did not appear that B. was bound to pay tor them, which was the only 
recompence for A. beude: this matter 15 ſubſequent to the ſubmiſſion, and ſo cannot be intended 2 
good recompence. S. C. cited, Hard. 45. 21g. —8. P. agreed, Bridgm. 91. Mich. 12 Jac. 
ia Caſe of Perin and Bradley. S. P. held to be void. Cro. J. 578. pl. 6. Trin. 18 Jac. B. R. 


in the Caſe of Buſsfield v. Eul, feld. 


5 
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and awards further, that he ſhall make further aſſurance within 3 _ _ 
+ the awar 


days after &c. this is a void award, for the award for making of „ „ig in 
the releaſe ſuper pred. primo die Mali is void, there being no ſuch toto; for 


day before mentioned, and it appears, that the releaſe at the ſaid the _ 
pence in the 


day ſhould be the principal conlideration of his part, who ought 7; * 
to make it, and then the reſt of the award for further aſſurance, to be equal 


which is good, is not ſufficient, this being but part of the con- _ _—_ 
cal, and i 


ſideration and award of his part. Hill. 4 Ja. B. R. between Ah. id 


Markham and Fennings, adjudged upon demurrer. | on one part, 

| it is void in 

all. Sed adjornatur. Yelv. 97. Martham v. Jemx, S. C. and it was argued that this clauſe for 
further aſſurance depends upon the repugnant clauſe of the releaſe to be made; for the arvitrator in- 
tended, that the releaſe limited tv be made ſuper prædictum primum diem Maij (whereas there is 
no ſuch day) ſhould be the firſt affurance, aid that the aſſurances to be made by the ſubſequent 
clauſe, were iatended only to ſtrengthen the firſt releaſe ; quod fuit concefſum per Curiam, and they 
held that the deeds ſhall be conſtrued according to the intent of the parties, and upon the words to 
be collected thereupon, yet arbitrement is in nature of a judgment and ſentence, in which there 
ought to be plainnets, and no collection of the intent of the arbitrator; for it ought to be his judg- 


ment, and not the judgment of another upon his words. Brownl. 92. Markham v. 
and ſeems a tranſlation of Yelv. - 


[16. If two ſubmit themſelves to the award of J. S. of all con- 
troveiſies, and J. S. awards that (*) one fhall pay 10. te the other, 
at ſuch a day, and that the other upon the receipt of the 191. Hall 
make a general releaſe to the other, without appointing any ether thing 
to be done by him who ſhall have the money, and not expreſſmg 
that the 1ol. ſhall be in ſatisſaction of matters in contraverſy, and 
tho” it is objeCted, that if he, to whom the 10l. is to be paid, re- 
fuſes to receive it, then he is not bound to make any releaſe, and 
then nothing is to be done by him, and ſo the award is but of one 
part, and only atthe will of him, whether he will make a releaſe ; 
yet it was adjudzed a good award, becauſe when one is awarded to 
pay 10l. to the other, the other is by implication awarded to accept 
it, as if one had been awarded to pay 10l. in ſatisfaction of all 
the controverſies to the other, if the other refuſes to accept the 
1ol. yet this is a good award, becauſe he is implicitly awarded to 
accept it in ſatisfaction &c. Mich. 22 Car. B. R. between Linnen 
and IVi!liamſen adjudged upon demurrer ; Intratur P. 22 Car. 
Rot. 101. and this was after affirmed in writ of error in parlia- 
ment, by the advice of all the judges.) 


Turex, S. C. 


S. C. cited, 
258. 


and Powell 
J. of the 
ſame opi- 
nion, that 
when one 13 
awarded to 
pay, the 
ocher by im- 
plication 18 
awarded to 
receive it; 
but Holt. 
Ch. ; ſaid, 
he doubted 
if an award 
that one 
ſhall pay 
implies that 
other 15 ob- 
liged to re- 
ceive it. 2 
Ld. Raym. 


Rep. 965. Trin. 2 Ann. 


(17. If the condition of an obligation be to perform the award of 
J. S. of all controverſies, &c. ita quod fiat de præmiſſis &c. and the 
award i in this manner of writing, de & ſuper praemiths, ſcilicet, 
it recites the ſubmiſſion, and then ſays that the differences being un— 
derſtood by them, [to be] pro eo quod certain things in a bill by the 
Plaintiff exhibited, or likely to be exhibited, in the Star Chamber 
againſt the defendant, were for the maſi part acknowledged by the defen- 
dant, namely, that thedefendant had taken of the plaintiff 40s. fora 
fuperſedeas to reverſe an outlawry againſt the plaintiff, but had not 
performed it, & pro eo quod the defendant had taken of the plaintiff 
208. more as a fee, pretended it to be due to him upon an execution 
of 261. ſued againſt the plaintiff, the which the defendant, or any for 

Vor. III. 3 him 


L 74 1 


* n 
1 * 


2 


n 2 2 % 3 2 22 enn GE) * — 
ad rr . 

* * - an JI 5 9 8 Ne __ o_ 54 
** 4 * wat 5 * — — A Dec + n . * 1 * 


* 
geek an wr 


Neat 


8 


* e 


. 


xt ES a 4 thaw! 


URN aan cams of los 7 
n * Aa 4 a 


1 


ö Wha 1 
„ 
” _ 


8 5 

- TEIN 
* S, » 
” , 


744 Irbitrement. f 
| | | ; 
him never executed, (he being then under-ſheriff of the county 


of Dorſet) et pro co quod the plaintiff by the means of the de- 


tendant, was impriſoned by J. S. who arreſted him without any 
warrant to him cirectcd, and the plaintiff was compelled by J. S. 


to pay 208. for the ſaid injurious arreſt, before he was permitted 


to go at large, ac pro eo quod the plaintiff was an honeſt man, 
and of good reputation, and an artiſan, Anglice a tradeſman, 
having a wife and {ix children, and by the ſaid means had ſuſtain- 
ed great damage, diſcredit and ſcandal, he awarded in ea parte 
modo S forma jequentibus, videlicet, that the defendant ſhall pay 5 0ol. 
to the plaintiff at certain days &c. this is a good award, tho' it 
was objected nothing was awarded of the other part, for he does 
net ſay that he awarded the 500l, to be paid in ſatisfattion of the ſaid 
orange, nor in conſideration of them, nor for them, ſo that. it 
cannot be pleaded in bar of the ſaid wrongs, for the words (pro 
eo quod ) are not intended for the wrongs, but only for a reaſon 
of the award, which induced him to give the money, and the 
words (in ca parte) do not imply it to be in ſatisfaction, but he 
made his award in ea parte, fcilicet, upon the premiſſes. Mich. 
16 Car. B. R. Buroridoe aud Reymond in a writ of error upon a 
judgment in Banco, where this was adjudged a void award upon 
demurrer, but now the Court ſeemed to incline that the award 
was good, but they affirmed the judgment for another clear de- 
fect in the pleadings of the award. Intratur Tr. 15 Car. Rot. 
1557, for it cannot be intended that the money was paid for any 
other cauſe t an that which is mentioned in the award. ] 

18. Whece 2 or 3-H are put in arbitrement jointly, and they 
make award of part and not of all, this is a void award, by rea- 
ton that it is a joint ſubmiſiion; per Priſot; quære inde, for it 
ſeems that his opinion is not Jaw, Br. Arbitrement, pl. 29. cites 


309 H. 6. 9. 
Er. Conditi- 19. Where a ſubmiſſion is of all treſpaſſes between A. of the one 


$55" 3 part, and B. and C. of the other part, and an award:is made that A. 
& S. P. ac- pay 10l. to B. but ſays nothing of C. yet the award is good, for it 


715-1048 might be that A. had offended B. but had not offended C. Nota. 
BI. Arbitrement, pl. 41. cites 22 E. 4. 25. 


vn the one © 


zart, and 4 : 
C. on the other part, ſubmitted to an award, &c. the arbitrators awarded that B. fhowld fay 


fo much meoney ts C. in ſatisfattion for the differences between B. and A. of the one part, and C. un 
ihe other, but made no ancard as to A. and atter a verdict for the plaintiff it was moved in at- 
ret, that the award was but of one fide, for A. who was one of the partics ſubmitting, was not con- 
cerned in it, and the award { fubmifſion ] was with an Ita quod &c. and fo the award ought to be ge- 
neral and include all parties; and judgment for the cefendaut. Siy. 471. Mich. 1655. Morden v. 


Hart, | 


20. Submiſſion was of all ſuits between the parties then depending 
in the Spiritual Court concerning tythes; the award was, that the de- 
fendant fould pay to the plaintif/ 495. on ſuch a day for the tithes, & c. 
Adjudged, that the award was void, becaule there was not any 
L. 75 I thing awarded for the defendant to have, or that he be freed from 
the ſuits, and ſo he has no advantage thereby. Cro. E. 904. pl. 
8. Mich. 41 Eliz. Colſton v. Harris. | 

21. Upon a jubmiſin of all treſtalſes, duties, and demands, wr 

: : Aar 
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ward was that the defendant ſhould pay to the plaintiff, in ſatiſa 
faction of all treſbaſſes done to bim by the defendant before the day of 
the ſubmiſſion, ſo much. In debt upon this award, the defendant 
demurred upon the declaration, and inſiſted that the award was 
void, it being of one fide, for the plaintiff was to do nothing. 
But adjudged good; for by the payment of the man he ig acquitted 
of all treſpaſſes done to the plaintiff, and it is a good h againſt 
nim, and it ſhall not be intended that the arbitrators Had notice, 
that defendant had any cauſe of action againſt the plaintiff, unleſs, 
{hewn on the defendant's part; and judgment for the'plaintif, 
Haughton hæſitante. Cro. J. 354. pl. 9. Mich. 12 Jac. B. R. 
Ormelade v. Coke. | | 

22. If an award be, that an eb/igor in a ſingle obligation ſhall pay Brownl. 52, 
the debt, this is no award, unleſs it be provided that he be diſ- 5 

charged; for payment in that caſe is no diſcharge. Hob. 49. in N 4 
pl. 55. Hill. 12 Jac. obiter. | 

23. But if the award be that the one ſhall pay lol. for treſpaſs, 
it is good; ſor a ſatisſaction impites a diſcharge, and that is the rea- 
ſon of the judgment in Baſpool's Caie. Hob. 49, 50. in pl. 55. 

Hill. 12 Jac. obiter. 

24. An award that one ſhall pay money, and the other ſhall exe- S. C. 2 Roll. 
cute à releaſe to him who paid it, is a void award; but this muſt _— dee 
be intended where the ſubmiſſion is by word; for in ſuch caſe the of the es 
award is void, becauſe it is of one tide ; for when the money is leaſe the 
paid, the other hath no remedy to enforce the execution of a releaſe z * * _ 
jor he cannot have an action on the caſe; and the reaſon why it *. des 
will not lie upon an award is, becaule that is in nature of a judg- 2 ior 
ment, Poph. 134. Mich. 15 Jac. May v. Samuel, 3 

| | fame reaſon 
why caſe will not lie on arbitrement is given by Coke Ch. J. Godb. 185. pl. 266. Paſch. 10 Jac. 
C. B. in Caſe of the Ld. Mounteagle v. Penruddock ; and ſaid it was wiſely done by Manwood Ch. 
B. when he made an award that a releaſe, or ſuch like coilateral thing, ſhould be done, to make his 
ard, that he ſhould make the releaſe or pay ſo much money, for which the party might have a 


remedy , and at another day the opinion of the Court was with Coke, 


25. Award was, that the defendant pay the plaintiff 1ol. and 1 is 
: added a no- 


Hat the plaintiff pay the defendant the expences at PARITY the award, 2 
and that upon all this being done, each jhall give the other a general trade 

releaſe, It was objected that the award was void, becauſe no- 1 M. 
thing is awarded to the defendant but the releaſe, and that is not Ct r 


to be made till all be performed, which cannot be, becauſe the BV: 
GRAVE V. 


award of the expences at the making the award, which the plain- r 
tiff is to pay, is ſubſequent matter, and out of the ſubmiſſion; but 23 
Hale Ch. J. inclined that the releaſe ſhall be made upon the per- judged upon 
ſormance of what is well awarded, and not {tay till that be per- the like. 
formed which is void, and fo the award may be good. Sed ad- —— 


jornatur. 2 Lev. 3. Paſch, 23 Car. 2. B. R. Pinkney v. Bullock. formance of 


what is well 


awarded the releaſe ought to be made, and that the award was good, tho' the ſame objecti ol 
was made by Levins, as here. 3 Lev. 413. Hell. 6 W. & M. in C. B. Bargrave v. Atkins, 


«2/14ged for the plaintiff.] 


CG 2 26, Award 
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Show $2. 26. Aibard was, that the defendant ſhould be brund with ſureties, 
—_— S ſuch as the plaintiff ſoould approve, in the ſum of 150!. to be paid 10 
C. The him at ſuch a time, and that then they ſhould jeal mutual releajes, It 


Court held it was moved that the ſureties are ſtrangers to the ſubmiſſion, and 
wid as to ſo the defendant not bound to procure tgem; and per Cur the 
D 75 J award is void, it being ſuch as the plaintitr hould approve; 
the ſuretics, whereas if he does not like the ſecurity given, chen he is not to 


But good ke & - : | 
1 ſeal a releaſe, and then the award is only of one ſide. 3 XIod. 


. . LS oo 
he party to 272, Hill. 1 W. & M. in B. R. Thirſley v. Helbot. 
become | 
bound; but the caſe was ftaid til! moved on the other file. Carth. 159. S. C. dju led for the plaine 
tiff, becauſe the de endant was bound to give his own bond, th» the award was v0.6 quoad the ſure- 
gies; and that as ſoon as the defendant had delivered his ſinsle bond, the plaintif ws competiable to 
make a releate; for the ſureties were to de to the goot liking of the plaintiff, and it is probable he 
might approve the de fenlant's ſingle bond for his ſecurity, and this was the principal realon why 
judgment was given for the plaintiff, | 


3 Lev. 293. 7. H. and W. ſabmit to the award of . 8. who awards that 


S. C. but , . 3 445 
S. F dee: H. ball pay to IV. 1 fl. which he adjudged the jaid . ta have fuſe 


not appear. tained in ciſts ani damages, by reaſm of a ſuit without cauſe came 
menced by H. againſt M. and that all ſuits and differences between 
them, depending before the date of the do, fhall ceaſe, It was ar- 
gued that it does not appear that any differente was between the 
parties, except the ſuit onwhich the 157. cofts were awarded, which 
was H.'s own ſuit, and ſo no benefit to him to ſtay it, and pay 151. 
coſts, It was anſwered, that other differences might be intended, 
tho' not ſer forth, and that this award {tops H. from applying for 
coſts, which W. might be ſubject to in the action mentioned in 
the award ; and the Court inclined that the award was good ſed 
adjornatur. 2 Vent. 221. Mich. 2 WW. & I. in C. B. Watmough 
v. Holgate. | 

28. Arvard was, that the defendant ſhould pay the plaintiff 7I. 
155. (but did net ſay in ſatisſaction of all demands) and that both 
of them ſhoull be at equal charge at the payment of the money & c. 
And upon demurrer to this plea it was objected that the award 
was void, it being only of one fide; for the money was not 
awarded to be paid in ſatisfaction or diſcharge of any thing ; and 
judgment for the plaintiff, per tot. Cur. Lutw. 281. 283. Paſch. 
3 W. & M. Ruſiel v. Williams. : 

29. Two ſubmit to an award. NVething was atarded as to one, 
but only that all actions fhall ceaſe ; yet the Court held this to be a 
good award, Comb. 212. Trin. 5 W. & M. in B. R. Edwards 
v. Pierce. | | 

o. A ſubmiſſion to award was of all matters in controverſy by 
rule of Court; and award was made that ſo much money ſhould 
be paid on one fid!, and nothing was awarded of the other ſide; and 
moved to ict it alide, as being an award only ex parte. Per 
Holt, the common excepiions againſt an award will not hold 
here, it being an award upon ſubmiſſion by rule of Court; for tho 
there be uo releaſe awarded of one ſide, yet the ſubmiſſion was of 
all matters in controverſy; and we vill not grant an attachment 
before they tender a releaſe ; for if one comes to have aid -n the 

> . 5 Curt, 


* 
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Court, he ſhall do that which is fair and equitable before he has 
it. 12 Mod. 234. Mich io W. 23. 0 

31. Award was, that the defendant ſhould pay the flaintiff 121. 
before ſuch a day, and within a week afterwards ſhould fetch away his 
mare and colt from the plaintiff, After 2 arguments judgment was 
given for the plaintiff by the opinion of 3 juſtices, contra Blen- 
cow J. becauſe it appears by the award th t the plaintiff had the 
poſſeſſion of the mare and colt at that time, which ſhall not 
be intended a wrongful but rather a legal poſlefiion ; as for da- 
maze feaſant, bailment, or the like, whereby the plaintiff might 
have juſtined the detaining them, and then the award would be 
mutual. But a writ of error was brought. Lutw. 539, $40. 
Paſch. 12 W. 3. Cooper v. Hirſt. "IP 


(L) Hi it is to be made. Where the Submiſſion 
is general <v/799ut an Ita quad &c. de Præmiſſis. 


(fo IF. there be a general ſubmiſſion the award may be 8 

of that which is ſubmitted, without the reſidue, and this ſhall 
be good. 19 H. 6.6. b. Curia. 

2. If a /ubmyfſion be by two to certain arbitrators of all matters 

&c. without any Clauſe de ita quod fat de præmiſſis &c. in this 

Caſe the arbitrators have power to make an award of part of the 

matters between them, and not of the reſt, M. 5 Jac. B. be- 

tween Midaletan and Tikes, per Curiam. J 


clined, but they would adviſe. 
Cro. E. 839. pl. 14. S. P. ſaid by Popham Ch. J. to have been adjudged. 

. So if 3 things in particular are ſubmitted generally without 
the faid clauſe, they may make an award of any of them, without 
the others. Contra * 29 H. 6. 11. b.)] 


it is a void award, by reaſon that it is a joint ſubmiſſion ; but Brooke ſays Quere inde ; 
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Upon excep- 
tion taken it 
was held to 
be mutual, 
and implied 
a delivery 
by the plaine 
tiff. Arg. 
Id. Raym. 
Rep. cites it 
as lately ad- 
judged in C. 
B. Hooper 
V. Hurſt, 


8. C. 


CE] 


Fol. 256. 
—— 


Br. Arbitre- 
ment. pl. 22. 
cites S. C. 


Cro. J. 200. 
6. $. 
C. #hE 
dy Coke Ch. 
J. and to tais 
opinion the 
other juſ- 
tices in- 


S. P. Noy 62. Paſch. 39. Eliz. Smith v. Woodſtock, ——— 


* Br Arbi. 
trement, pl. 
29. cites 39 
H. 6. 9. by 
Priſot, that 
for it ſeems 


that his opinion is not law.—— Cro. J. 2cc. in pl. 31. Mich. 8. Jac. B. K. S. P. per Coke Ch. ]. 
that they ought to make the award of thoſe that are particularly named, without other notice. 


8. 1\ ep. ow 8. 


Cro. J. 35. in pl. 9. Mich. 12 Jag. B. R. the S. P. accordingly, by Coke Ch. J. 
a. S. P. reſolved accordingly. Hull. 7 Jac. in Baſpole's Caſe. 


[4. If the ſubmiſſion be of the right, title, and poſſ. ron of 
certain land, if they make an award only of the poſſeſſeon, this is 
good. 19 I1. 6.6. b. Curia.) | 


Br. Arbitre- 
m-nt, pl. 
20. cites 8. 
C. and the 
ſubmiſſion 


was as to the right Ce. of 35 acres, and the award was that one ſhould enter, and have to him and 
F:s heirs 15 acres, and that the plaintiff thould have to him end his heirs the other 15 acres, ——— 


Fitzh, Arbitrement, pl. 5. cites 8. C. accord:agly. 


[5. So if the ſubmiſſion be of all ations real and perforal, an 
award of actions perſona! will be good, tho' he makes no award ef 


actions real. 19 H. 6. b. b. 


3 [6. 


Fitzh Arbitrement, pl. 5. cites S. C. 


Br. Arbitre. 
ment, pl. 
29. cites S. 
C. &. 
by Newton. 
accordingly. 


n 
er 
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„ Arbitre- 6. If a ſubm:/on be to the award of J. S. &c. upon all the pre- 
met Fo m //es 57 any fart therec, in this caſe J. 8. may make an award of 


„ Tires 39 | 
Hl... any parcel only. 39 H. 6. 11. b.] 

Cw. J. 2 7. If the ſabmeſſien be of all controverſies between &c. ita 
a "> guc4 &C. the award engt. ta be made 24 g. COULIFOUEY 125 of which 
bend ee hey have contzfarce, or otherwiſe the award is void. M. 5 Ja. B. 
by Coke th: between 1714Heton and Mikes, per Curiam. } 

' 1 : 

Sd. ige to that opinion. Godb. 256. in pl. 352. S. P. chiter.———8 Rep. 
GE. « D. 8. P Noy 62. Paſch. 29 Eliz. in Caſe of Smith v. Wooditock. 4 Le. 94. in pl. 
7 ide end, P. Arg. Cro. E. 838, $39. pl. 14. Trin. 43 Eliz. B. R. Riſden v. Inglet, 


S. Þ de. accordingly, and that it is al ene where the words are, ſo that the award be made of the 
premiy/: , Sc. and /o as rbe fume award be made befere Sc. For { the ſame award} reters to all 
things mentioned betore ; ſo that if ang part be omitted in the award, it is void for all.—Gouldtb. 
125. pl. 14. Hill. 43. Eliz. Bamond v. Hatci, S. P. by Gawdy, and after adjudged accordingly.-— 
The words in the principal caſe in Cro. J. 2--. are, viz. So that the ſame award be made of the 
pre miũles de fore &c. 


P 78 ] T8. But upon ſuch general ſubmiſſion with an Ita quod &c. 
Cro. J. 200. if the arbitrators make an award of all controverſies, of which 
WEEDS: they have conuſance, and nat at others of which they have no 
Coke Ch. J. canuſance, vet the award is good, becauſe without information of 
and to tht the parties they cannot take conuſance thereof, XI. 5 Ja. B. 


1 between Alidaleton and Ii ies, per 3 juſtices againſt 2.] 
yoclined, but 

they would adviſe. Where a ſubmiſſion is general F all ations, treſpaſſes, and demands, ard 
without any condition of itz 7:izd it be made upon the premiſſes, &c, in ſuch caſe, if the arbitrators 
make an award of fart it is good ier part, tho' they know of other matters; but if the ſubmiſſion 
had been conditional it is otherwiſe; per Coke Ch. J. and feems agreed by Crooke and Doderidpe 
. Cro. J. 255- pl. 9. Mich. 12 Jac. B. R. in Cafe of Ormelade v. Coke. ———S. P. and the Ch. J. 
ſaid, that the arbitrators were bound to mate their award upon all matters between the parties which 
had been laid before them, tho' there was not the general concluſion of Ita quod &c. In this caſe 
me arditrato:s having overlogked ſome matters that were laid before them in the preſent caſe, tl,» 
Jury accordingly gave a verdict for the detendant, ard found the award void. Barnard. Rep. in B. 
R. Paſch. 2 Geo. 2. King v. Hzammerton.——— See Freeman v. Baſpoole. 


Cro. I. 2-0. [o. If the {ubm:ſion be ſpecial, as of ſuch a thing and ſuch a thing 
pi. 31-5-C. Kc. ita gud &c. the arbitrators ought to make an award of all 


& S. Þ. ac- F a; f 4 , . 
eordingly, things [2 ſpecially named, or otherwiſe the award is void, for they 


dy Coke ought to take notice of thoſe which are mentioned in the ſubmit- 
3 ſion without other information. Mich, 8 Ja. B. between AMidale- 
nien the ton and // ies, per Curiam agreed.] 

other juſtices . 

inclined, but they would adviſe. —— —Where the ſubmiſ/izn is of certain things in ſtecial. and with 
a proviſe or condition har the award be made de promifi &c. or words tartamonyt, there the arbi- 
erator cught to make atonement of ail, er otherwiſe u is void; but if divers things in ſpecial are 
fubmiried without ſuch conditional conclution, the arvitrator may make award of any-of them. 
$ Rep. „8. Hilt 7. Jac. in Baſpool's Calc, —2 Brownl. 318. Freeman v. Baſpoole S8. C. and S. 
P. accordingliy. 


10. Where a ſulmiſſion is general of all actions &c. without any 
condition of it qu] the award be made &c. in ſuch caſe, becaule 
generale nihi] certi implicat, it ma; and well with the generality 
cj the werde, that there wes but one cavſe in controverſy between 
the parties, and therefore an award made of one thing ſhall be 

#7 good, per Cur. 8 Rep. 98. a. Hill. 5 fac. in Baſpool's Cafe. 

de. 11. V. here a ſrom fon :5 to the award of J. S. with a bond 

regdant /uce Of PETIOLTIIALIEC, and the lubmithon 1s with an lia quod bey do 
| arviirote 


arbitrement. 8 


erbitrate de & ſuper premiſis, in ſuch caſe they muſt make mitted t an 
their award of all matters, or elſe the award will be void for all. all differ. 


For by the Ita quod it is intended by them to have a final end exces Se 


of all matters; and ſo the difference is where the ſubmiſſion is in wen them; 
in allumptit 


ſuch ſpecial manner with bonds to perform the ſame, aud where ine defen- 
the bonds are only t9 perform quoddam arb itrium; per Coke Gant plead- 


Ch. J. 2 Bulſt. 40. Mich. 10 Jac. ec in bar, 


| that the 
plaintiff was indebted to him in 41. for his fees &c. and that before any award made the defendant 


offered to prove it to the arbitrator, and deſired he would allow it in his award, but he made an award 


without any conſideration of this 41. tho' he had notice and proof thereof; and upon demurrer it 
was argued that this plea was ill, becauſe it did not appear that the ubm iin was conditional with 


an Ha quod &c. tor in fuch caſe the arbitrater cannat make an award of part of the differences 


ce en he had notice that there were more, but when the tubmilhon is not conditional, an award 
for part, thio' he had notice of more, is good for that part; but if it ſhould be admitted that this 
ſubmiſſion was conditional, yet this award is good, becauſe the arbitrator had awarded that the 
parties ſhould execute mutual relcates, and that makes it final; and of this opinion was the 
Court, and likewiſe admitted bv Saunders of counſel on the other fide ; but for a fault in the 
declaration judgment was given for the defendant. Saund. 32. Mich. 18 Car. B. R. Birks v. 


Trippet. Sid. 303. pl. 10 S. C. but S. P. does not appear. 


12. Award was, that the defendant ſhould pay to the plaintiff gl. 
towards his charges at law, and the apothecaryis bull, and other his 
charges; it was objected, that this is not final, but is only for 
part of the charges, and if fo, then the plaintiff may proceed 
againſt him for the reſt ; ſed non allocatur; and the Court faid, E 
that the words (towards his charges) ſhall be taken in ſatiſ- 
faction of all charges. Lutw. 530. 533. Trin. 10 W. 3. 
Onyons v. Cheeſe, 4 


J 


(M) What ſhall be an Award of all. 


[t. IF the 1 be of all actions perſonal, ita quod arbitrium Hob. 190. 
fiat de premiſhs before Eaſter, and the award is made pl: 237- 
before Eaſter de & ſuper præmiſſis, that one ſhall pay to the ether — 


20l. at Midſummer next enſuing, and that then the one ſhall releaſe S. C. al- 
to the other all actions perſonal in ſutisfaction of ull matters perſonal judges. Ho- 


| 3 . "ERR bart ſays 
between them, this is made ſuper premiths, for by this it is zu- e een 


tended that the releaſe ſhall be only F actions till the jubmiſſion, muſt be ei- 


and not till Midſummer. M. 5 Ja. between Gofe and Brown, r omg 
per Curiam adjudged, Hobart's Reports 258. tame Cale. ], „ 

; 44 may import 
a reſtraint to the things ſubmitted, or elſe that no new cauſes ſhall be ſuppoſed except they 
were alleged, (as in pleading of awards of cauſes they do not aver that theſe were all) or elſe, 
that the award of all cauſes may be reaſonably underſtood all cauſes ſubmitted, being joined to 
De præmiſſis, and that therefore a releaſe made ſhould be a good performance of the award, 
Mo. 885. pl. 1242. cites S. C. as adjudged. Tn. 5 Jac. C. B. Rot. 1608. S. C. 
cited All. 26. 


2. If the ſubmi tween the parties, and Cro. J. 399- 
[2. If the ſubmſion be of all matters betwe p , 1.02 N 


the award is made of all præter one obligation, and of this the : 


award is that it ſhall (*) land; this is a good award of all, for * pol. 257. 


he is not bound to diſcharge this without cauſe, and it ſhall be 
intended there was no cauſe, Hill. 14 Jac. between Berry and and judg- 
ment a:- 


: . 5 . o 7 . ” * 
Penrin, at Serjeant's Inn adjudged, and judgment was aflirine eee, ad 


there in a writ of error accordingly.) all the juſ- 
- (3 4 : | ter 
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tices and barons held this a ſufficient declaration of their purpoſe concerning all controverſies, and no 
diſclaimer to meddle with any. Mo. 849. pl. 1154. Barrey v. Perin, S. C. but S. P. does not 
appear. Bridem. go. Perryn v. Barry, S. C. and judgment aftfitmed.—3 Bulſt. 62. Berry 
v. Perry S. C. but S. P. does not appear. Ibid. 69. [but wrong paged 67.] Perry v. Berry 
S. C. & S. P. and judgment affirmed in Cam. Scacc. and held that they could not have made a 
better award thereof to have this ſtand and be in force. Roll Rep. 375. pl. 31. S. C. but I 
do not obſerve S. P. ; 
Where an award was thar (they excepted certain bords &c.) this is as much as to ſay, They 
award that they mall and in force, which is a good award, and therefore it was adjudged for the 
plaintiF. Cro. J. 277. 278. pl. 8. Paſch. 9 Jac. B. R. Sallows v. Girling. Bulſt. 123, 124. 
S. P. accordingly in S. C. | 
[3. If A. and B. ſubmit all controverſies of words and under- 
wo2ds, and all quarrels and ſuits between them, ita grad &c. and 
the award is that A. ſhall have the underwoods, and that he Hall 
pay to B. 50l. and ſays nothing of the woods, but awards further, 
that all manner of actions, quarrels, &c. between them ſhall ceaſe, 
this is a good award of all, becauſe the beginning of the award 
was (we do award of the premiſſes) and alſo the award is of all 
actions &c. ergo. Mich, 5 Jac. B. between Humfrey and Wi- 
burn, per Curiam. ) | | 
See (B) pl. [A. If a /ubmiſſion be of all matters, actions &c. between them, 
(C' pl. 3. ita quod fiat de præmiſſis, and the award is that one ſhall make 
—(N) pl. 1. a certain reieaſe of all actions, which is void, becauſe it compre- 
S. C. axd hends more time than was ſubmitted, and that he ſhall pay a 
<4 aaa certain ſum of money, and awards alſo of the other part, this is a 
| good award for the money, though the award be void for the re- 
leaſe. My Reports 14 Jac. Vankre and Tribb adjudged, for 
L 80 ] though the award is to releaſe all actions, yet it does not appear 
by this that any actions were between them.) 
Cro. * L 5. If 2 ſubmit a controver/ces the 4th of May to the award of 
* J. d. ita ud arbitrium fiat de præmiſſis, and J. S. makes an 
Greenwell award de præmiſſis of all controverſies till the 1/t of May, though 
S. C. th? here he hath not made any award for part . time ſubmitted, 
em but the award is ſhorter, yet becauſe it is made de præmiſſis 


was of all l s : 
quarrels &c. It ſhall net be intended there were any mean controverſies between 
tired and them between the 1it of May and the 4th of May, unleſs this be 


ws 12g ſewn of the other part, and therefore the award is good enough. 


dap of the Trin. 44 El. B. Rot. 1447. between * Barnes and Green ad- 


date of the judged, Hill. 15 Jac. B. between + Ley and Pains, which was 
bond, h h a * . . * ? ; : 
. 4th, agreed per Curiam, and the fame term, which was alſo agreed 


and the in B. K. per Curiam, between | May and Samuel, Vide the 
award w3% Caſe cited Hobart's Reports 258. ] | 

of all mat- | 4 5 

ters to the 3d. And the Court held it well enough; for (now depending) cannot be, unleſs 
they had been in ſuit before the th day, becauſe it cannot be ſaid to be begun and depend.ng 
all upon the ſame day. 

* Hob. 190. pl. 237. S. C. cited by Hobart Ch. J. that the award was one day ſhort of 
the ſubmiſſion, and judgment being given for the plaintiff a writ of error was brought, but what 
iſſue it took he knew not. S. C. cited by Doderidge and Haughton J. 2 Koll Rep. 1. 
bid. 123. S. C. cited Arg.— S. C. cited Mo. 885. pl. 1242. Hutt. 9 Arg. cites 
8. Je. Cro. C. 216. pl. 1. Arg. cites S. C. + Mo. 885. pl. 1242. Lea v. 
Paine, S. C. adjudged ——Hutt. 9. Leigh v. Paine, S. C. adjudzed.——S.. C. cited 2 Roll Rep. 
193 8. C. cited, and ſays the record was ſhewn of the judgment. Hob. 191. in pl. 237. 
. C. cited as adjudged All. 26.—See (N) pl. 3. S. C.—See (B] pl. 24. and the 
notes there, | Bs. 


L. If a condition be of all controverſies, doubts Sc. had 

. 5 . 9 

made, moved or ſtirred between the parties from the beginning 
| | of 


Arbitrement. 


of the world until the day of the date of the bond, and the arbi- 
trators award that one ſhall pay lol. to the other, which appears 
by his confeſſion that he hath received, and if it ſhall appear within 
one month, and due proof thereof ſhall be made that he hath re- 
ceived more than this which he hath ſo confeſſed, then he ſhall 
pay that alſo; though this laſt part be void, yet the award is 
good, though it was objected that all doubts are referred, and 
the condition is Ita quod fiat de præmiſſis, and ſo they have not 
made an end of all doubts, for it appears the arbitrators doubted 
of this whether more was due or not, but per Curiam adjudged 
good, becaule it is not averred that this was a doubt moved or 
ſtirred between the parties at the time of the ſubmiſſion, for perhaps 
this doubt aroſe between the arbitrators after the- ſubmiſſion, 
and it ſhall not be intended without an averment that this was 
a doubt at the time of the ſubmiſſion, and this was made in 
majorem cautelam by the arbitrators. Hill. 10 Car. B. R. 
Jeanes and Fourth, per Curiam adjudged in a writ of error upon 
a judgment in banco, and the firit judgment affirmed accordingly. 


Intratur Mich. 9 Car. B. R. Rot. 470.] 


7. An award was made general of all controverſies indefinitely 


without any limitation, and adjudged good; and in this caſe 
the arbitrement will not diſcharge any action which was not ſub- 
mitted, [as perhaps a treſpaſs &c. done afterwards] and then it is 
only ſurpluſage, which ſhall not avoid the award, tho' the plain- 
tiff hath more recompence by the arbitrators, in reſpect that 
the defendant ſhall be diſcharged of treſpaſſes until the making 
of the arbitrement. Hutt. 9. cites Trin. 5 Jac. Hilton v. 
Brown. 

8. Submiſſion was by R. and S. of all controverſies concerning 


a wine-licence, and the arrears of certain rent out of land, and 


the arbitrators reciting 151. to be due to R. make an award that 
S. ſhall pay 71. 10s. to R. in ſatisfaction of part of the ſaid 151. 
and ſhall afſign the wine-licence to R. without ſaying that it was 
to be in ſatisſaction of the reſidue ; ſo that 7i. 10s. parcel of the 
debt, remains unſatisfied. Roll was of opinion that this is a 
void award, as to the aſſignment of the wine-licence. _ But 
Bacon held that it ſhould be intended in ſatisfaction of the other 
7]. 10s. But both agreed, that the ſubmiſſion not being with 
an Ita quod &c. the award as to parcel was good; and fo judg- 
ment for the plaintiff. All. 51. Paſch. 24 Car. B. R. Roſe v. 
Spark, 

"= An award recited that there we gon differences between 
plaintiff and defendant concerning a houſe and divers elms and ar- 
rears of rent, and that they, to make a final end of all, award the 
defendant to pay the plaintiff 41. for all the ſaid arrears of rent. 
Defendant demurred, for that this is an award only of one 
part and not. of all differences, but adjudged for the plaintiff; 
for they held this award mutual, becauſe the words (for the 
arrears) ſignify (in ſatisfaction of the arrears) and they are 
thereby diſcharged, and though the award recites other matters, 
yet it ſhall be intended that they were otherwiſe determined, or 


at leaſt the award ſaying (to make an end of all differences) ſhall 
be 
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( 81 ] 


Award was | 


to pay the 


plaintiff 


gol. which 
he had 
done; the 
plaintiff in 
his repli- 
cation ſet 
forth the 
award in 
hc verba, 
by which it 
was recited, 
that there. 
had been 
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great dend. be intended that the 41. was in ſatisfaction of every thing, the 
Woke” others not appearing but by the recital of the award itſelf, Lev. 
ard :har tbe 132. Trin. 16 Car. 2. B. R. Hopper v. Hacket. 
taintiff . | | 

bad paid to the deferdant all bis juſt demands, and that there remained due to the plaintiff gol, 
which the defendant had not paid, tho' he was »warded to pay it; and upon demurrer it waz 
objeed, that this was an award on one fide, for it was only that the defendant ſhould pay 
the plaintiff Lol. but adjudged, that becauſe the award recited dealings between them, and 
that the plaintiff had paid all that was due to the defendant, and then ordered him (the de- 
fendant} to pay 40l. to the plaintiff, it ſhall be intended that this was to be in ſatisfaction of the 
ev; duc from the defendant ts bim. Lutw. 541. Trin. 11 W. 3. Elliot v. Cheval. | 


10. An award that the parties ſhall give mutual releaſes, is an 
award for both parties of both ſides, and ſhall bind; per Cur. 
Freem. Rep. 51. pl. 62. Mich. 1672. C. B. Anon. 
3 Keb. 253. 11. An award that the defendant pay to the plaintiff 101. and 
. s that each pon make the other goad releaſes. The words (good re- 
Daniel, S. leaſes) ſhall be intended releaſes according to the ſubmiſſion, and 
— * that makes it an award of both parts; and judgment for the 
or Tie 7 . 5 p 
pa 1 Freem. Rep. 356. pl. 450. Mich. 1673. Vezy v. 
12. In a Quantum meruit for work done, the defendant pleaded 
an award that the plaintiff ſhould accept a bill of ſale of ſuch a ſhip ; 
but the award ſaid nothing that the defendant jbauld deliver it, and 
therefore exception was taken toit; for that nothing was awarded 
to the plaintitt, And Holt Ch. J. held that this is no bar to the 
plaintiff, nothing being awarded to be done by the defendant in 
fatisfaction. Ld. Raym. Rep. 612. Mich. 12 W. 3. Clapcott 
v. Davy. | — 
12. "IM was, that defendant pay to the pinimtiff gol. and there- 
upon the plainti to jeal a releaſe ta him of al! actians Sc. touching 
the premiſjes. It was objected, that the releaſe of actions &c. 
touching the premiſſes, ſhould be taken to relate only to the 5ol. 
and not to the actions &c. ſubmitted ; but the Court held, that it 
ſhould be taken to relate to the controverſies; and judgment 
accordingly. 2 Ld. Raym. Rep. 898. Trin. 2 Ann. Anon. 
14. Award was, that the defendant pay to the plaintiff” 211. and 
that the plaintiff ſhould deliver up to the defendant ſuch a bond 
(being the matter then in controverſy) to be cancelled, and that the 
plaintiff and defendant give one another mutual releaſes to the day of 
the date of the faid bond. In debt on the ſubmiſſion- bond the 
plainuff had verdict and judgment in C. B. Error was brought 
in B. R. and Holt Ch. J. held the award good; for the bond 
awarded to be delivered up, was the foundation of all the con- 
troverſias between the parties, and nothing elfe appears to have 
atiſen ſince, and conſequently the awarding the bond to be deli- 
F 22 J vered up to be cancelled, and a general releaſe to the defendant 
to the day of the date of that bond, will end all controverſies be- 
tween them. Powell J. held, that the award was mutual and final 
if the releaie was left out of the caſe ; and judgment affirmed. 


2 Ld, Raym. Rep. 1141, 1142. Paſch. 4 Ann. Bell v. Gipps. 


(M. 2) 


Arbitrement. 


(M. 2) Conſtruction of Awards. 


1. A RBITREMENT is to be taken according to the true 
meaning of the parties, notwithſtanding the words do in- 
force it otherwiſe ; per Haughton J. Arg. 3 Bulſt. 64. in Caſe 
of Berry v. Perry, cites 5 Rep. 103. Trin. 43 Eliz. C. B. Hun- 
gate's Caſe. 
2. If there be any centradiction in the words of an arbitrement, 
ſo that the one part cannot ſtand with the other, the firſt part 
ſhall ſtand, and the other be rejected; but if the latter be but 
an explanation of the former, there both parts ſhall ſtand; per 
VO J. Arg. 3 Bulſt. 66. Trin. 13 Jac. in Caſe of Berry 
v. Perry. 

3. W "IM is in nature of a judgment and ſentence, in which 
there ought to be plainneſs, and ns collection of the intent of the arbi- 
trator. Brownl. 92. | 

4. It was agreed to be a /tated rule in awards, that are ſaid 
to be de & ſuper præmiſſis, that if the words uſed in them are in 
their own nature more comprehenſive and extenſive to things not 
within the ſubmiſſion, yet they {hall be intended that there was 
no other matter between the parties for them to lay hold on but 
what was ſubmitted, if the contrary be not ſhewn. So e con- 
verſo, if the words are more narrav than to take in all the matter 
of ſubmiſſion, yet it ſhall be intended that no more was in con- 
troverly than what the words naturally comprehend, if the con- 
trary be not likewiſe ſhewn. 6 Mod. 232. Mich. 3 Ann. B. R. 
in Caſe of Knight v. Burton. 

5. The books are growing 4% and leſs nice every day in the 
conſtruction of awards; per Raymond Ch. J. Gibb. 270. Paſch. 
4 Geo. 2. B. R. in Caſe of Philips v. Knightly. 


(N) In what Cafes an Award ſhall be void in Part, 


or in all. 


(1- FF 2 ſubmit the 1/? of May all controverſies between them, and 

gan award is made that one ſhall make a releaſe of all con- 
troverſies till the time of the ſulmiſſion | award,] which was the 4th 
& May, this award is void in the whole, becauſe the rege which 
is to be made comprehends more time than was ſubmitted; for 
perhaps there were other controverſies between them between 
the 1it of May and the 4th, and the releaſe is intire, and therefore 
being void in part, it is void in the whole. My Reports, 14 Jac. 
B. R. between * Varicre and Tribb, adjudged. Co. 10. + Moor 
and Bedell, 132. adjudged. ]J 


if the bond be with Ita quod fiat de pramiſſis, and the one part is void, all is void, 
and that he had known ſeveral judgments accordingly ; and Crooke of counte] ſaid that 
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1 Sa'k. 55. 
pl. 17.5. C. 
but S. P. 


does not aps 


pear. 


* Ro!! Rep. | 


1. 
0. 
deridge J. 
took a di- 
verſity, 
when an 
action is 
brought 
upon the 
award, and 
where upon 
the bond; 
for in the 


laſt Caſe, 
L 83 ] 


he agreed to this, where it appears that there are ſeveral actions depending beſides thoſe 
whereof the award is made, becauſe there it appears that the award is not made de præmiſſis: 


but in che principal caſe, though die award is to releale all actions, vet it does net appear that 


there 
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there were wore actions whereof the award was not made, and cited 24 Eliz. Mattyann's 
Cafe. And by Montague Ch. J. if he bound himſelf to perform all things contained in the 
award, he ouzht corfequently to perform fo much as is good, tho' part is void; and judgment 
was given accordingly per Cur. rræter Doderidge, who ſaid nothing, but feemed as if ſatisfied 
with the diverſity put by G. Crooke; for he ſaid nothing after, —Eridgm. :8. Vandlore v. 
Dribble, S. C. and agreed per Cur. that the award was good for all that was ſubmitved to, 
and void for the reſt; and the brech deing afligned in a matter ſubmitted to, gives a ſufficient 
 eauſe of action to the plaintiff; and judgment accordingly. S. C. cited per Cur. as ad- - 
judged accordingly. II. 87. Heath's Max. 52. cites S. C. See (B) pl. 4. 21. S. C. (C) 
3. C. (N) pl. 4. S. C. | 
+ Goulefd. 9. pl. 4. Trin. zo Eliz. in Cam. Scacc. Bedel v. Moor, S. C. & S. P. agreed by 
all the juſtices ; but becauſe this was an error not moved before, they gave the defendant in error 
a further day. — Le. 170. pl. 238. Bedel v. More, S. C. in Cam. Scacc. but S. P. does 
not appear. Jenk. 264. pl. 67. S. C. & S. P. adjudged erroneous, But ſays, underſtand 
chis Cafe that there was no averment taken by the defendant, that the other controverſies were 
detween the days. S. C. cited Bridgm. 58. Sid. 154. pl. 4. Mich. 15 Car. 2. B. R. 
Rous v. Nun. The award was, to releaſe at a day future to the ſubmithon ; and the Court held 
K good norwithitanding, becauſe if any thing new had happened after the ſubmiſſion, it ſnonld be 
fhewa of the other fide, and it there had it is only void pro tanto. See [C) pl. 3. 8. C. 


® 2 Roll C2. But in theſe caſes it appears to the Court, that by this releaſe 
Rep. 1. the obligation or aſſumpſit by which the other was bound to perform 
= the award, ſculd be relca/ed, which are not within the ſubmiſſion. 
S. C. dj. Hill. 15 Jac. B. R. between * May and Samuel, adjudged upon 
311 4 demurrer, for the ſaid reaſon. Mich. 24 Car. B. R. between 
S. C. 22- + Kinniſton and Jones, agreed per Curiam. } 
Judscd. 

+ At. 26. S. C. Sty 97. Keniſton v. Jones, adjornatur. | 
Sabi was, of all matters betwueen them till the Gth day of March 18 Jae. and the award 
was, lb; each of them ſbꝛuld releaſe to the other all matters Se. till the 11h cay of March &c. 
It was obicAecd that by this releale the bond, upon which the action is now brought, was diſ- 
charged; ut it was ruled a good award; for tho' it be void as to that part, yet it ſhall be good 
for ti:e reſt. Winch. 1. Paſch. 19 Jzc. C. B. Norton v. Lakins. ö 

Debt upon bond for performance of an award. Upon Nullum arbitrium pleaded the plaintiff 
replied, and ſet forth an award, at the defendart , gay the plaintiff <1. preſently, and give 
bord te pay fol. mire on the 29th of November following. and te /ign general releaſes n5w; and 
wpon demurrer it was objected that the award was void, becauſe mutual releaſes then given 
would diſcharge the bond. Sed per Cur. it ſhall diſcharee only ſuch matters which were depending 
at the time of the ſubmiſſion. 3 Mod. 264. Mich. 1 W. & M. in B. R. Rees v. Fhelpes. 


See (O) pl. 3. 


* All 85. [Z. But if 2 ſubmit the 1ſt of May all matters between them, 
. = and the award is that one ſhall pay to the other 20s. in ſatisfaction 
Clear as to F all matters between them fill the time of the award made, 
ehis point. which was the 4th of May, though this comprehended more time 
== £2 than was ſubmitted, yet becaule it ſhall nt be intended there were 
25ornatur. any matters between them meſue between the ſubmiſſion and award, 
+ See wrieſs it be ſhewn of the other part, the award is good. Mich. 24. 
(1) 3h: 3- Car. B. R. between * Aiuniſtan and Jones, per Curiam. Hill. 
. and ; ; Er 
the notes 15 Jac. B. between + Ley and Pain, adjudged. The Reporter 
and teie- thought this is good law, but that this is not the reaſon of the 
746k | caſe, altho' the Court relied upon this; for this croſſed the reaſon 
Hob. 9. of the judgment ſupra ; for the award is void, becauſe there 
in pl. 23”. may be other mean controverſies ; but it ſeems the reaſon of this 
oo ? of C. eaſe is, for that although there were other matters mean between the 
— 1 19g ſubmiſſion and award between them, and ſo the award for theſe 
Hobart Ch. matters void, yet here is no intire act in be done, as in the caſe 
2 fupra of the reltaſe, but the ſaid 20s. continues a good ſatisfaction 
dant bid &of the other matters ſubmitted ; and all the inconvenience is, that 
paid the reradventure the money to be given was increaſed for the mean 
7 e matters, and ſo he was at ſome prejudice, but there is no 8 
| . judice 


arbitrement. + vo 


judice on the other part; in this caſe a precedent was cited to % accepe- 
be Hill. 43 El. B. Rot. 2079. between Goodwin and Fountain, 1 
which was adjudged in point. Vide accordingly Hill. 42 Eliz. = "oh 
B. R. between ie and Hunter, adjudged.] 
9 5 cording ts 
| the award, 
it would have ſatisfied and diſcharged any treſpaſs & done by the defendant to the plaintiff 
between the date of the bond and the award, becauſe it might be averred a ſatisfaction for it. 
Submiſſion was to ſtand to the award of J. S. of all matters and controverſies depending 
between them. The award was made de & ſupra premiſſis, viz. That all ations and cen- 
troverſier b- tween them ſhould ceaſe, and the one te pay to the other 4-s. Exception was taken, 
that the award was of controverſies depending at the day of the award, and which is more than 
is ſubmitted. Pur it was 1clolved {abſente Anderſon) to be good, and tho' it ſeemed to extend 
io more than the ſubmiſſion, yet the words (de premiſſis) reſtrain it to the thing ſubmitted; 


and judgment accordingly. Cro. E 86. pl. 37. Mich. 43 & 44 Eliz. C. B. Goodman v. Foun. +: 


taia. S. C. S. P. and the award adjudged good; for the Court ball not conceive any new 
controverſy, ani the rather becauſe it was pleaded to be de & ſuper Præmiſſis, which carries ag 
iatend ment proportionable to the ſubmiſſion. All. 26. Mich. 23 Car. B. R. Gurman v. Hill. 


[4. Upon a ſubmiſſion by A. & B. of all ſuits between them, Rall Rep. 


concerning certain tythes, if the awvard be that A. hall pay to B. —_ 
fuch a ſum of money, and that B. fhall ſuffer all ſuits to be diſcon- Jac. B. R. 
tinued which he hath againſt A. where he hath againſt A. other the S. C. 


. . 2 — = . . * 11 LL. 
uits which do not concern the ſaid tithes, by which the award is n 
pleadings 


void for this, yet the award is good for the reſt, for this 7s net being ill, 4 
2 entire as a releaſe, Trin. 18 Jac, B. R. between Ingram and ar 
— : : was Award- 

Webb, adjudged. }] * 

IR ſent. | 

2 Roll Rep. 192. Trin. 19 Jac. B. R. the S. C. & S. P. agreed by all the judges. —Palm. 107. 

Ingrave v. Webb, S. C. ſays the award was to releaſe all actions; but adjudged accordingly, and 

affirmed Hill. 20 Jac. in Cam. Scacc. by all the juſtices of C. B. and barons of the Exchequer, 


in error brought. 
Hill. 20 Elia. and judgment atfirmed by all the juitices and barons. 


[5. If the ſubmiſſion be of all matters depending, and the 

award is, that be ſhall not proſecute any action depending or ariſing 

till the award made, where there are mean atiions depending between 

the ſubmiſſion and the award, by which the award is void for theſe, 

yet the award 1s good for thoſe which are ſubmitted, becauſe 

this is not ſo entire, but that this part of the award which is 

good may well be performed. Trin. 8 Jac. B. R. between Sayer 

and Sayer, adjudged.) | | | 

[. If the ſubmiſſion be of all matters depending &c. and the All. 85. 
award is, that one ſcilicet A. ſhall pay to the other ſcilicet B. 1 
1000/. at ſuch days, (*) &c. and awards further, that all ations, 
controverſies, and matters in difference whatſoever between the ſaid “ Fol. 259. 
parties, ſball immediately ceaſe, determine, be void, relinquiſhed ———— 
and die between them; ard it is further awarded, that each party prog, 
ſhall make general releaſes of all matters and demands between them, adjornatur. 
till ſuch a day, which by admittance comprehends the obligation of an 
ubmiſſion, yet altho' this award be void as to the releaſe, becauſe _ rs 
if it ſhould be made, it would releaſe the obligation of ſubmiſſion, of Auguſt, 
yet the award is good, in as much as there is an award of both chat the one 
ſides, præter this, ſcilicet the payment of the 10001. and alſo 4% cer 
that all matters between them in controverſy ſhall ceaſe, which os. in re- 
is good, and ſo the award of both parts, and recompence to them, cn ene of 
Mich. 24 Car. B. R. between Ainnaſton and Jones, adjudged 3 


upon a ſpecial verdict. Intratur Mich. 23 Car. Rot. 587. ] 3 4 


Cro. J. 663. pl. 15. Webb v. Ingram, S. C. in the Exchequer Chamber, 
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and place, if the other would come there in perſon to receive it, aud at the oge ould releaſe tt 
and there t the other all ations and demand', ty the day of the date of the award it was adjudgod, 
per tot Cut. a good award tor the firit part, but void for the Jait part, and that he ought to perform 
the nit part. Cro. E. Sog. pl. 12. Hill. 46 Eliz. B. R. Nuby v. Sabb,——S. C. eited Hut, 9. 


(6.) If the award be void in part for the unregſonablenoſs or 
85 ] impoſſibility, yet that which is reaſonable is good.] 
* Br. Aldi- [J. If the arbitrators award, that one ſhall pay ſo much to the 
8 96 bog other, and that he ſhall be bound for this in an obligation with 2 
S. C. rer ſureties, tho' this is void as to the ſureties for the untreaſonableneſs, 
they cannot yet this is good to bind the party himſelf. “ 19 E. 4. 1. + 18 E. 
RR 
atlard 9 23.4 
Nice: 
contra if 
Arbitrement, pl. 51. cites 18 E, 4. 22, 23. 
cited 2 Roll. Rep. 192. Palm. 108. Arg. cites S. C. | 

+ Br.] Arditremeat, pl. 5 f. cites S. C. —[Ibid. in pl. 39. cites S. C. 
192. Arg. cites S. C. Palm. 1c 8. Arg. cites S. C. 

An eward was te pay the plaintiff ig. cr to procure A. a ftranger to be bound to the plaintiff 
for payment of 121. a year ts 19e plaintiff fer bis le; the Court he'd that the award as to the 
laſt peint was meerly void, but as to the payment f the 1c0l. the ſame is gool, and ſhall bind 
the parties, and the plain iff had judgment to recover. Le. 304, pl. 424. Trin 2g Eliz. C. B. 
Wilmer v. Oldfield.— Ow. 153. Oidfieid v. Wilmore, S. C. & S. P. admitted; and by 
Anderſon and Peryam. tho' the detendant had cauſed A. the ſtranger to be bound, the obligation 
is broken, becaute as to this part it is meerly void. Sav. 120. pl. 189. 8. C. & S. P. 
aimitred. 

An award was, that the d:f:ndant fiould give bond with ſufficient ſurety, to pay the plaintiff 
4 certain ſum of money, and in affumptit ati:gned for breach, that the defendant did not become 
bound to the plaintiff modo & forma, as it was awarded; adjudged that tho” the award was void 
as to the finding ſurety, yet it was good as to the defendant, and the breach well aiigned that he 
did not become bound, and the modo & forma refers to himſelf only, and not to the ſurety. 
2 Lev. 6. Paſch. 23 Car. 2 B. R. Coke v. Whorewodd. 2 Saund. 337. pl. 56. S. C. ad- 
See (B) pl. 5. (E) pl. 4. (F) pl. 2. and the notes at thoſe ſeveral places. | 


they award that he hall be bound by the counſel! of the other, note the diverfity, Pr, 
Idid. in pl. 39. cites 8. ©. „ . 


2 Roll. Rep. 


judged accordingly. 

Cro. E. [S. If the arbitrators award, that ene ſhall make an aſſurance 
- 4.2% holy of certain land, within th: ſubmiſſion, to the other and his wife, 
ham held where the wife is a ſtranger to the ſubmiſſion, and therefore the 
the aw2rl award is void as to her, yet the award is good for the reſt, for 


ce e he ought to make the aſſurance to the party the huſband, Mich. 
auentire 37, 38, El. B. R. between Samon and Pitt, for this may be 


1g 


ming ap- fſevered.] 
pointes to 5 ; 
be done, and being void in part, is void for the whole; but as to this point none of the other 


5. C. cated Arg. Lutt. 9, and fays, Quzre, if it be not good as to the 


juſti es ſpokes. 
 tuibans, 
S. C. che! q. If A, & B. ſubmit themſelves to certain arbitrators, 
bf "ve pay teuching the title of certain land, and the arbitrators award that 
Fairchild, all controverſies touching the land ſhall ceaſe, and that B. ſhall 
3 Mol. pay to A. dl. and that A. his wife, and fon and heir apparent, by 
275. As. the procurement of A. ſhall paſs to B. ſuch aſſurance of the land 
as B. ſhall require; and awards further, that one of the arbitrators 
promises to repay 20s. part of the Bl. to B. upon payment thereof 
to A. if A. dos nit repay it. This award is void in the whole, 
for A. is not bound to procure his wife and ſon to paſs any 
aſſurance of the land, they being ſtrangers to the award, and 
it may be that the wife and the ſon have the eſtate of the land 
in them, and it was intended that they ſhould paſs their eſtate, 
and this was the conſideration, that 8]. was awarded to be paid 


b, B. to A. and therefore the award is void in the whole, 
though 


Arbitrement. 


though there be other conſiderations of both parts in the award. 
P. 13 Car. B. R. between Barney and Fairchild, per Curiam 
adjudged in arreſt of judgment, after a verdict for the plaintiff 
A. who had brought an action upon the caſe for the non-per- 
formance of the award, and had aſſigned for breach that B. had 
not paid the 8]. ] | | 

[10. If there be a ſubmiſſion to the award of J. S. of all 
matters till the ſubmiſjion, ita quod fiat de præmiſſis, and thereupon 
an award is made at a day after the ſubmiſſion, that one ſhall 
make a general releaſe of all matters till the award, and that 
the other ſhall pay 1ol. tho' there be an award of both parts, 
præter the releaſe which is void, yet the award is void in the 
whole, becauſe it was intended that the releaſe ſhould be part of 
the conſideration. 'Trin.- 16 Car. B. R. between MAunday and 
Smith, per Curiam adjudged as I conceive the cafe, quære 
thereof. ] | 

11. An arbitrement made in the night is good; for it is a 
judicial act, and perfonal attendance is not neceſſary, and notice 
may be given to the party any other day after. Cro. E. 676. 
pl. 5. Trin. 41 Eliz. B. R. Withers v. Drew. 
12. An award was made that the defendant ſpauld convey fuch 
lands to the plaintiff” for life, remainder to F. S. a ſtranger in fee; 
the Court held that tho' the award was void as to the ſtranger, 
yet it was good as to the particular eftate for life, and ought 


85 


— 86 


to be performed. Cro. E. 758. pl. 27. Hill. 42 Eliz. Bretton 


v. Pratt. a 

13. Award was that a ftranger, viz. one of the arbitrators 
ſhould enter bond, and after that the pldintiff to releaſe all actions; 
it was objected that the award was void, and that by ſuch releaſe 
the bond would be releafed, and that a void award is no award ; 
the Court admitted the award void as to the bond to be entered 
into by the arbitrator, and alſo as to the extinguiſhment of it 
hy the releaſe ; but they conceived that the arbitrement con- 
ſiſted of two matters, which were diſtinct and might be ſevered 
for tho' it be void as to one matter, yet it ſhall be good as to 
the other; and Forſter J. held that the award to make the 
releaſe might be ſevered, viz. that it ſhould be good for all 
actions except the bond ; but Coke e contra and faid, that it 
is ſo entire that it cannot be divided; but the Court conceived, 
that the award was good as to the bond to be made by the 
defendant, altho' it were void as to the arbitrator. Godb. 164. 
pl. 230. Paſch. 8 Jac. C. B. Pits v. Wardal. | 


14. An award to pay money, aud to do ſeveral other things, and 2 399. 


among ſi the reſt, that the naw plaintiff ſhould pay G. IF. bs. Sd. 


whole award was void, becauſe G. WW. was a ſtranger to the 
ſubmiſſion, and that this is a thing agreed on after the ſub- 
miſſion; agreed that it was void as to that, but yet it was good 
for the relidue, Bridgm. 91, 92. Mich. 14 Jac. Perryn v. 
Barry. | 


15. Debt 


2 


y 


Berry 


: n : v. Penring, 
for drawing and engroſſing the award, it was objected, that the S. C. 2 
Nlo. 849. 
pl. 1154. 
Barry v. 
Perin, S. C. 
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Arbitrement; 


15. Debt was brought upon an obligation to perform an 
award, which was good in part, and void in part, and the breach 
aſſigned upon the good part, and the award was to pay money, 
but n time of payment, and afterwards it was demanded ; the 
award is good. Brownl. 53. Paſch. 19 Jac. Rayſon v. Winder. 

16. An award made the Lex day that the bond of ſubmiſſion is 
entered into is good; per Doderidge J. who ſaid it had been ſo 
adjudged, and he held that if the arbitrator makes the award before, 
and publiſhes it after, it is ſufficient. Lat. 14. Mich. 2 Car. 
Anon. | 


The ſubmiſſion was that the award be 


3. S. C. & S. P. aimittcd. 


made b days afier the ſubmiſſion ; if the award he made the ſame day on which the ſubmiſſion wwas, 
it is a good award; for the day of the award is to be taken inecluſi ve and not exclunve; per Roll. 


Ch. J. Sty. 382. Paſch. 1653. Clark's Caſe. 


Lat. 207. 17. An infant ſubmitted himſelf to an award (as the Court 
Kot, held he might) and money was awarded to be paid him at 
S. C. not ſeveral times, and that upon the laſt payment he ſhou!d releaſe ; 
adjudged. it was moved, that if he ſhould not be of age at ſuch time, that 
Noy- part of the award which was to be performed by him { viz. the 
93. S. C. 2 ons . 
bud no releaſe] is void, and conſequently the other part is ſo af; 
judgment. and of this opinion was the Court prima facie, and therefore 
5 © adviſed the plaintiff to diſcontinue or move it again. Jo. 164. 
cited by ; . O 
Mallet]. pl. 2. Mich. 3 Car. B. R. Knight v. Stone. | 
Mar. 142 | 


and ibid. 144. by Bramfton Ch. J. who ſaid, that it is a caſe of no authority, becauſe no judg- 
ment was given; but that all in that caſe agreed, that the award was void, becauſe 
L 87 Jof the releaſe to be made by him, which proves that the ſubmiſſion was alſo void: 
for if that be good, by the ſame reaſon the releaſe would be fo too; and whereas in 

that caſe it was objected, that it ſhould' be voidable at the election of the infant, he ſaid that the 

ſubmiſhon ought to be either abſolutely good or abſolutely void, the end of an award being to 

compoſe controverſies, and the arbitrators are judges to determine them, which ſhould never be 

gone, if the infant might make good or fruſtrate the arbitrement at his clection; and therefore 

te ſay that it ſhall be conditional, is againſt the nature of an arbitrement, and to ſay it all bind 
the infant abſolutely cannot be, and to tay that it ſhall bind the one and not the other is unequal; 

befides there can be no election in this caſe ; for if he were within age nothing binds him, and 

if at full age he ouzht to perform it. S. C. cited, 3. Lev. 17, which was debt on bond of 
ſubmiſſion, that if the obligor and |. B. his fon (an infant) ſhalyeach perform the award of A. B. 

and the defendant pleads that his ton is within age; the Court delivered no opinion, if ſubmiſſion 

by an infant, or by the father on behalf of the infant, be void; but they held clearly that the 

fubmiſſion of the father for himſelf is good, and that ther mav made an award between him 
and the plaintiff only. Paſch. 33. Car. 2. C. B. Bowyer v. Blorkndge. 


18. It is impoſſible for 3 men to make arbitrement by word of 
month, becauſe it cannot be jointly pronounced, but it muſt be in 
writing in ſuch caſe, and the pronouncing by one and agreement 
by the other is not ſufficient, Clayt. 17. Augult 1636. by Dam- 
port J. Lawſon's Caſe. 
19. The condition 2 the bond of ſubmi ſton is an entire thing, and 
therefore if it it void in part, in reſpett of one of the parties who 


ſubmits himſelf &c. it is void againſt the reſt; as for inſtance, 
where an infant and 2 more ſubmit themſelves to an award, the bond 
was void as to the infant, and ſhall be ſo likewiſe as to the reſt; 
agreed by Brampſton Ch. J. Heath and Mallet J. Mar. 111. 
pl. 189. Trin. 17. Car. Ruditone v. Yates. 


20. Where an award conſſis of ſcueral parts, and one of thoſe 
| | | parts 


, 


parts was to pay 51. to the pocr of the pariſh of D. which was not 
within the ſub mijnon, and fo not good; yet Roll Ch. J. held, that 
if it be void a< to that, it is good as to the reit ; becauſe it is 
perfect as to the ending all dtff-rences between them which are ſub- 
mitted, and judg ment niſi &c. Sty. 39. Prin. 23 Car. Terry v. 
Baxter. | | | 

21. An award in the firſt part of it was, that al! ſuits and con- 
truverfies ſhall ceaje, and tho' in the whole award after nothing is well 
award:d but of one part cui, yer the Court agreed that it is a good 
and mutual award upon the firſt part only. Lev. 158. Hill. 13 
& 14 Car. 2. C. B. Harris v. Eupe. 1 

22. An award was ciel in part and made void in part. 
1 Chan. Cafes go. Hill. 14 Car. 2. Biſhop v. Biſhop. 

23. An award was, that the plaintiff; ſhould releafe to the defen- 
dant all demands de the time of the ſubmiſfion, and that the defendant 
ſhould releaſe to them all demands to the time of the award. The 
Court held, that tho? that part of the award as to the defendant's 
releaſe to the plaintifts was void in Jaw, becauſe it over-reaches 
the ſubmiſſion, yet becauſe there were other matters awarded on 
both ſides which were good, the award was ſufficient. Hardr. 
399. Paſch. 17 Car. 2. in the Exchequer, Joyce v. Haines, 

24. Submiſſion was to arbitrators of all ations, ita quod the 
award be made at or before 23 Jan. but if the arbitrators ſhall not 
agree upon their award, then they ſhall chooſe and e ett an indifforent. 
man, and they ſhall land to his final end, determination and judg- 
ment, which he ſhall give aad determine under his hand and ſeat, 
that then this obligation ſhail be void &c. The umpire awarded 
the defendant to pay money to the plaintiff. It Was objected, 
that the condition being, that tne arbitrators ſhall chooſe an in- 
different man, and (they) thall ſtand to his award, fo that (they) 
muſt mean the arbitrators and not the detendant, and therefore is 
void and inſenſible, and ſo that the defendant is not bound to per- 
form it. But adjudged per tot. Cur. that the condition is good 
enough as to this matter, tho' it be not very properly exprelled, 
and that the defendant had forteited his bond by not performing 
the award of the umpire ; and judgment for the plaintiff, Saund. ( 0] 
65. Paſch. 19 Car. 2. Butler v. Wigg. 

25. Where the fatisfa#tion awarded to one i i 
the conſideration of his paying money, or doing jomething far the other, e 

f | © 'S action on 

and if by the award itſelf he hath no. foſſwiizty of having vor reco the caſe for 
vering that ſatisfattion, there the award being void as io that part, 2 


is void in the whole, Nelſ. Abr. 241. pl. 14. | dant pleaded 


s made any part of As for in- 


| | an award, 
by which he vas to pay ts the plaintiff what was due ts him for tat work and day work, ana that the 
Plaintiff ſhould pay ts the defendant 2 l. and that npen payment ot Gt inoivey the parties ſhouls execute 
mutual releaſes ; and then he awerred, that the whole work came te 121, O. and ny mare, which 
ve had paid to the plaintiff. It was agrees on all ſides, that the fuſt part ef this aw-rd was void, 
becaule it was uncertain how much ſhould be paid tor. the work, and.merefore it was held that the 
othet part of the award for the plaintiff to pay 25l. Wa like iſe void, for it plainly appeared that 
the arbitrators intended him ſomething tor the work had done, which part of the award being 
void for uncertainty, the other part muſb, be ſo likewit:, tor otherwiſe the plaiztiſf mult pay 251. 
and have no manner of ſatisfaction tor the work he Hd do: ©, becrule after he had paid the money 
he was to give the defendant a general releaſe, and then he could never have any ſatisfaction for his 
work; for where an award is to a man to do zr things, and eng of them is void, it ſhall ſtand 
You, III. | 11 good 
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or the other, as if W. R. is awarded to pay 10. to L. R. and 5). to II. S. who is a ſtranger fo 
ubmitiion, the award is void as to him, but it is good to . K. becauſe it plainly appears that 
and no more was awarded ro him, and he can be at no prejudice it the $1. is not paid to te 
Nelf. Abr. 241. pl. 14. cites 2 Saund. 292. [Hill. 22 & 23 Car. 2.} * v. Prett. 
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Bat where 26. If an award be, that defendant ſhould pay the plaintiff two 
n ſums at je veral times 55 and th F fet veral rel: "ales 2 ail be given pr elent, V 
= þ 2 44 it was objected, that by giving ſuch releaſes the bond and money 
% would be diſcbarged, apd therefore the awarding the releaſe was 
Hue void againſt the plaintiff, and ſo there is nothing of his fide to be 
en, ſo done; and of that opinion were all the Court. 2 Mod: 169. 
dont it or- Hill. 28 & 29 Car. 2. C. B. Adams v. Adams. | 


prars by the 

very me Sd 

and order ot the award, that the general relcafes were nc t to be given til! after the money pa id, 
tie Court were clear of opinion that it was well enough, and 10 judgme: t was given for the plainti?, 


2 Mod. 170. Hill. 23 & 29 Cu. 2. C. B. Adams v. Adams. 


27. If tio things are awarded, ene within the ſubmiſſion and the 
ther not, this laſt is void, and the breach muſt be aſſigned only on 
the firit. And i ben! is a /evmiſſion of a particular 22 ence, ani 
there are ether th:ngs in. controverſy, and a general releaſe is awarded, 
it is ill, and thoſe tk things in controverſy muſt be ſh-wed on 
os be _ ſide to avoid the awird for that cauſe. And alſo if the 
Jubmiſfien be of all differences till the 10th Day of May, and a _ 
is awarded of all differences till the 20th day of May, if there a 
no differences between the two days the award is good, but if 
there are any it muſt be ſhewed in pleading, otherwiſe the Court 
will never intend any; held per Cur. 2 Mod. 309. Trin. 39 
Car. 2. C. B. Hill v. Thorn. 


u Lutw. 28. Debt upon bond for performance of an award; the defen- 


1597. 1600. Cant pleaded no award made; the plaintiff replied and ſet forth 


Eh 7 
5 8 1 an 7 vard, which was, that the defendant /rould pay the plaintiff 501. 


whe award ard af his pardin in ſuch manner and place as the plaintiff ſhould 
good as to appcint, and that then each party fhouid execute mutual releaſes ; the 
8 5 Court held this ill; for the arbitrator was to determine, and not 
that it wa 

at, to make the plaintiff judge 1 in his own cauſe, and tho' the fiene 
a» tothe and place are but circumftances, yet in this fort of ſatisfaction they 
er IM make the moſt conliderable part, and therefore the award was 

Ac 
138 held void as to this. 1 Salk. 71. pl. 5. z rin. 10 W. 8. 


and 2c- Glover v. Barrie. 

knowlelz- | . 

ment of the offenc:, they were of opinion that it was not good; but becauſe, as had been infiſted, 
it waz only a circamitantial thing and uct any judicial act, che ptaintilt had judgment. 


89 ] 29. The bond of /ulmiſion was dated 2 Fu % 7 W. 3. in an 
14. Raym. action of debt; the defendant pleaded no 3 made; the 
1 2 + plaintiff replied, and ſhewed an award that the parties ſonuld ſign 
ibid. 115, Mutual relraſes to cach other of all demands until the 12th of Auguſt 
Powell}. fallgwing, and upon demurrer to this replication it was objected, 
— that the Whole award was void, becauſe the arbitrators had ex- 
that if the Cceded their authority, f or they were only to arbitrate about all 
«:vitrators matters between the parties to the date of the bond of ſubmiſſion, 
—_— „ and they had awarded telcaſes to be executed above 6 wecks at- 
mutual te- i ter warde, 
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terwards, which they had not power to do; but adj udged, that leaſes gene- 
tho” that part of the award concerning the releaics mig be void, "OY rams 


yet it does not follow that the whole award ſhould be ſo too, be- cl w the 
cauſe it may be void for one part and good for ancther. Nelſ. time 5; ae 


ends ng 


Abr. 242. pl. 19. cites 1 Lutw. 520. Marks v. Marr; ott. Iron 


7111011. 
| be well e- 
touch ; but if they award general releaſes to be executed until the time of the award made, tis 


will be ill, becauſe it exceeds the ſubmiſſion, and will rejeate the bond of fubmiilioy ef and alt 
metne acts, any warrant this difference; and he cit-d Hill, & 7 Car. 2. C. B. Kor. 50 1 
Keb. 434. But by Treby Chief Juſtice it has been held in ſuch caſe that the ſubmifiion bond mall be 
intended to be excepted, but nevertheleſs, in the principal cafe they held the award good enough and 


reciprocal, becauſe the plaintiff was to pay 3ol. to the defendanr, and the defendant to lurrendÞer the 
poii:iſion of the houſe to the plaintiff, fo that no fault in the releaſes will vitiate it, and therefore 
j udg ment for the plaintiff. 


30. Till king James the Firſt's time the law was held all along, 14. Raym. 
that an award void in part was word in tots, but then, as it appears 8. E. vy Holt 
in Hob, and Hutt. that an Ts might be void in part and good Ch. J. 
in part; * Holt Ch. J. 12 Mod. 534. Trin. 13 W. 3. 

31. A difference is Loſs wnere the thing to le done on one fide is 
enly applied (5 one on ticular thing of the other fide; there tho” the 
award be vid in other parts, it may be good i in that part, ſecus 
where a particular thing of one ſide is applied by the award zo all 
that is to de done of the other /ide, if any of thoſe things be 2/1 
awarded the award cannot be good for the reſt. Per Powell J. 

12 Mod. 587. in C. B. Mich. 13 W. 3. in Caſe of Lee v. Elkins. 

57 And if an award were that one of the parties with his wife 
and ſon join in a conveyance to the ether, and the other pay him 100!. 
that award is good as to a conveyance to be made by himſelf, and 
if that only had been awarded for the 100). it had been well; but 
ſure ſuch award would be wholly void, for the other was to have 
had a title made to him from the party, his wife and fon, and it 
would be unreaſonable if it were that one ſhould be obliged to 
pay his money and not have ſuch title made to him as the arbi- 
trators deſigned, Per Powell J. 12 Mod. 587. Mich. 13 W. 3. 

33 has been often reſolved, that if an award be void in part, Tho' an 
15 being only ex parte, yet if it be mutual for another part it ſhall 2ward may 
be good for that part, per Powell J. and he cited 10 Rep. 131. b. ber 418 


part and 
OsBoRN's Case, where if an award be of ſome matter within gon for the 


the ſubmiſſion, and for that void as to that part, and though it wet, yet this 


appears by the award that it deſigned both ſhould be recompence a, #2 de 


oy when it is 
of what is to be done of the other tide, yet if there be ever ſo vin that 
ſmall a matter to make it mutual, it {hall ſtand for the matter par! war 


within the ſubmiſſion; but he faid, that this was durus ſermo, . 
and that that judgment was after reverſed upon a writ of error, ';2var4; per 


and that the rule put there will not hold to the extent which Coke Parker Ch, 
gave it. 12 Mod. 587. Mich. 13 W. 3. in C. B. in Caſe of Lee J. in deli- 


l vering the 
5. Elkins. opinion of 
the Court. 
10 Mod. 204. Hill. 13 Ann. E. R. in Cafe of Barnardiiton v. Foulyer. 


One recovered gol. damages in waſte, and then the matter 190 1 


15 3 to reference; and it is awarded that the defendant 
| H 2 ſhould 
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Mould at one time pay 10/. to the plaintiff, ard that at another da 
he ſhou pay him 157. and that for payment thereof another and 
the deferdant ſhould become bound in a bond; this being good in 
part, tho* void for the reſt, was held good ; but Powell J. who 
cited the caſe, ſaid ſure that was hard, and would not paſs at this 
day. 12 Mod. 587. Mich. 13 W. 3. in Caſe of Lee v. Elkins. 
35. Submiſſun of all differences, ita quod &c. The award was, 
to pay to the plaintiff 121. 155. at or upon the 2d day of February 
Kc. and to deliver 3 boxes and ſeveral books, and affizns the breach 
that the def: ndant had not paid the money ſecundum formam arbi- 
trii. Reſolved that the award as to tne books is uncertain, un- 
leſs it had been ſaid that they were in the boxes; and this being 
upon a conditional ſubmiſſion, the whole award is likewiſe void. 
Lutw. 550. 554. Trin. 13 W. 3. Cockſon v. Ogle. | 
36. An award of a covenant to indemnify againſt the acts of a 
third "pap and the coſts and damages therein is void. Arg. 


admitted. Gibb. 270. Paſch. 4 Geo. 2. 


(N. 2) Void by Miſrecital. 


1. QOUBMISSION is of all ſuits depending in controverſy after 

7 Fac. and before q Fac. The award recites the ſubmiſſion 
of all things depending before the 7 Fac, and that he made award 
de præmiſſis, and therefore it was objected not to be good. 
Quod fuit conceſſum per Coke Ch. J. Roll. Rep. 362. pl. 15. 
Paſch. 14 Jac. B. R. Ingram v. Webb. | 


ery. 97. 2. Miſrecital of the arbitrators does not prejudice their award. 
Keniften Agreed. All. 87. Mich. 24 Car. B. R. in Caſe of Kynaſton & 
4 Jones Spencer v. Jones. 

the milre- 


<ital was of the date of the obligations of ſubmiſſion, by the arbitrators in their award. Vent. 
184. Hill 23 & 24 Car. 2. B. R. Toll v. Dawſon, S. P. and the Court held clearly, that it did not 


3. The bond of ſubmiſſion was, Ita guad it be made before or 
upon the 22 Dec. or ts chuje an umpire. Ihe arbitrators made no 
award, but choſe an umpire, who made an award, reciting that the 
parties ſubmitting had bound themſelves to his award. Exception 
was taken hereto, becaule it is not true. Sed non allocatur, be- 
cauſe it is only recital. a Mod. 169. Hill. 28 & 29 Car. 2. C. B. 
Adams v. Adams. | | 


(0) How 
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| | | | 1 Fol. 200 
(O0) How to be made. When the Submiſſion is 7: 2'*, 
lia quod fiat de Pramiſſis. See (B) per 


[I. IF an award be made de & ſuper premiſſis, and the condition See (B) 
is Ita quod fiat de præmiſſis, and the award is, that aue ſhall . 9 "bong 

make a * general releaſe to the other of all matters till the award, and wire. 

that the parties fhall be friends, and loving, this is good-; for the | 91 J 

award is void as to matters after the ſubmiſſion, and therefore he Submiſſion 


is not bound to make any releaſe of them, but of thoſe only whic 3 


were before the ſubmiſhon ; alſo inaſmuch as it is averred that the and &c. 


award was de et ſuper præmiſſis, it ſhall be z»tende# that there ene, N 
were not any other matters. Trin. 8 Car. B. R. between Raimond : was _ 4 


and Popely ; and in another caſe between Popely and Popely, upon of and upon 
demurrer adjudged ; but the Court gave judgment, and principally the pre- 


: + S @ - miſles be. 
becauſe the money was awarded to be paid by ane, and the breach is __ . 


aſſigned upon this, but nothing was to be done of the other part but to delivered to 
make the releaſe ; and ſo an award but of one part, if the award as them &e. 
to the making of the releaſe be not good ; but nota, it is award- 3 
ed that the parties ſhall be friends.] La 


nullum arbi- 
tri um pleaded the plaintiff replied, and ſhewed an award made de & ſuper præemſſis, viz. that the p/ain- 
tiff ſhould have a horſe then in controverſy, and that the defendant ſhould pay bim zl. before Michael. 
mas next, and ſhould releaſe to cach other all matters between the time of payment aud M chachnas. In 
debt on the bond, the breach was afligned in not paying the 3l. It was adjudged for the defendant ;z 
tor tho' it was pleaded that the award was made de premiilis, yet the words of the ſubmifſion being 
general, it 15 not good, unleſs the plaintiff helps it with an averment that there were no more manters 
between them; and then the releaſe directed being void, there is nothing arbitraied for the deten- 
dant's benefit. Cro. J. 352. pl. 6. Mich. 12 lac. B. K. Stain v. Wild, S. C. cited 3 Leu. 
188. per Curiam, in Caſe of Robinet v. Cobb. | 


[2. Mich. 1 Car. B. R. between Franklyn and Emlyn, in an 
action upon the caſe for non-performance of an award. Per 
Curiam, ſuch award is good for the _ afrre/aid; and I do 
believe it was adjudged accordingly. Intratur Hill. 10 Car. 
Rot. 1275.] 1 | 

[3. But Mich. 13 Car. B. R. between Durbant and Fenn, See (E pl. 
which intratur Trin. 13 Car. Rot. 1063. If the ſubmiſſion be by 1 
obligation, dated 17 Nov. 11 Car. to be made before February after, see (N) pl. 
and the award is made 27 Fanuary, that the defendant fhail make a 2. 
releaſe of all aftioms &c. fill the award; and in debt upon an ob- 
ligation for non- performance of this award, the breach 7s af/igned 
in not making of a releaſe, and it is averred that na other matter was 
between them, yet this is no good breach, becauſe if he {hould 
make this releaſe, it would releaſe the obligation of ſubmiljion. Ad- 
Judged per totam Curiam upon demurrer.] : 

[4. If a condition be to fland to the award of J. S. ita quod fiat 
de præmiſſis & c. and the award is made, that A. jhall pay to B. the 
other party 20l. two months after the award, and upon payment thereof 
each of the parties ſhall make a general releaſe, the one to the other, ta 
the time of the payment; this is a good award, though it comprebends 

| oY mare 
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more time than was ſubmitted z for when the money is paid, then 
there is an end of the ful miſſion my all, und ſo nz prejudice, thy" it re- 
leajes the ebligation or pron: fe of abe 27, Dubitatur M. 14 Car. 
E. K. between Alnoße and Oriel, this being moved in arrctt of 
judg gmend and the poſtea ilaid thereupon.] 

See (B) fl. [Ps. 183 Upon 5 -h condition of ſubmiſſion, if the ere bes 
> Ir. that A. ſhuil pay to E. the ether party 10l, in ſatis — — "os, 
fact toy and accounts that L. may nave againſt A. for aiy matter ill 
th. ward made; and that all juits then de; denn or that thereafter 
A5 2d depend between themy for any matter from the beginning of 
the world till the award made, hall ceaſe : this is a 200d award, 
tio” i comprehends more time than was ſubmitted, ſcilicet, till 
the award made, which was atter the ubm tur without 
ſhewins thereof it hall not be intended that there were any mat- 
ters between the wits and award. M. 23 Car. B. R. be- 
tween Lerwyn and Ilils, adjudged, Intratur P. 23 Car. Rot. gg. 

1 75 demurrer. ] | 


02 ſS. If the canditian be to ſtand to the award of J. S. of al! furs, 
LE. <5; wh 7 es and debate an except a certain obligation by name &c. 
* Fol. 261. * ita gued fiat de præmiſſis, and after J. S. makes an award of all 


—— demands, which comprehends the obligation excepted, and therefore 
all the award is void. P. 14 Car. B. R. between Dee; and Bud, 
per Curiam, adjudged.) 


S. C. cited C7. If the condition be to fland to the final end of F. S. ita quod 


Rim = fiat de præmiſſis, and the award is made concerning an cbligatian, iu 
961. wich one is bound to the other that the cbligee fall not pro cute, or 


award was cauſe to be projec uted, any ſuit again}! the obliger upm the jaid ñ gbli- 
44. ey to gat ien, this is a good award, tho” it was objected that this award 
ebBorber: 1 is not final ; for this award does 0. extinguiſh the duty, but it is 
4 d⁰˖ẽj,B. only awa rded that he thall not ſue upon it, and if the duty 1s not 
, Pit "ard extinguiſhed it may be forfeited by outlawry ; but this Is a god 
lad give award; for this award ſhall be taken according to the uſe in ſuch 

award, ſcilicet, to extinguiſh the duty, and therefore it is good. 
a 6-127 Tr. 14 Car. B. R. between Mitkword and Stabes, adjudged upon a 


Gent 
of * 5 demurrer. Intratur Tr. 13 Car. Rot. * 


1 8. If three perſons, ſeilicet, A. B. and C. of the one fart, and 
D. :f the «ther part, ſubmit themſelves to the award of J. S. ita 
quod &c. and he makes an award between A. and B. of the one part, 
and D. of the other part, and makes no award between C. and D. 
this is not good, becauſe the ſubmiſſion is conditional, and it is 
recited in the ſubmiſſion that there were divers controverſies 
between them all; for this differs from the caſe in “ 2 R. 3. 18. 
® See (D) b. becauſc there the ſubmiff on is not conditional, M. 14 Car. 
ap _ B. R. between Harris and Painter, per Curiam, Croke and Bark, 
Ty no others being preſent. Intratur II. 13 Car. Rot.] 

9. Sul miſſiun was of all actions and ccutroverſies, ita quod th 7 | 

2 auwar 
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ward be made by ſuch a day. An award was, that the defendant 
deliver certain apparel &c. tothe plaintiff. The plaintiff brought 
an aſſumpſit, and adjudged it does not lic, becauſe the arbitrement 
being conditional, with an ita quod &C. it ought to have been 
made for all quarrels &c. according to the ſubmiſſion; but if the 
ſubmiſfion had been general without ſuch clauſe, then the arbi— 
trator had had abſolute authority; and in ſuch caſe, if the 
award had been made but of part, it is good for that part, and 
ought to be performed. Noy 62. Paſch. 39 Eliz. Smith v. 
Woodltock. | 


10. Award more large in time than the ſubmiſſion is good, 


and diverſity was taken by the Court between a particular thing 
lubmitted as ſuch tre/prſs, ta quod, &ce. for there it ought to be 
anſwered by the award and between genera! ſubmiſſion, for there 
de præmiſſis is good. Sid. 252. pl.-21. Paſch. 17 Car. 2. B. R. 
Manning v. Warren. 5 
11. An award was, that the defendant ſhrild releaſe to the plain- 
tifF to the time of mating the award. It was objected, that this 
would diſcharge the bond of ſubmiſſion; fed non allocatur ; 
becauſe divers things are to be done together, and if all had been 
done the releaſe would be no prejudice, and differs from the caſe 
where money is to be "a after the releaſe is to be given; and judg- 
ment for the plaintiff. Raym. 169. Mich. 20 Car. 2. B. R. 
Barker v. Durrant. | 

12. Bond to ſtand to an award fo it be made by Hilary term; 
the term is diſcontinued; the award ought to be made by the 
uſual time of the term. Comb. 103. Paſch. 1 W. & M. in 
B. R. Anon. 2 


(P) Umpirage. 


LL a] 


Fx: IF a ſubmiſſtn be to the award of certain arbitrators, and if 2 Ron. 


they cannot agree, or are not ready to deliver their award 
in writing before the 1/t of May, then the ſubmiſſion is made to 


Fas 
* 


S. to be the umpire, to be made before a certain day after; if 
the arbitrators ds not treat of the matter, ſo that there is ns diſagree— 
ment between them, yet if they do not make any award before the 
day, the umpire may make an award upon this ſubmiſſion; for 
the words (and if they cannot agree) are not to be takeg lite- 
rally, but as if they had been (* if they do not agree upon any 
award.) H. 15 Ja. B. R. between Lumley and Hutten adjudged 
upon a demurrer. ] * | 


Rep. 268, 


pl. 44. S. C. 
but S. P. 
does not ap- 
pear 

Cro. J. 447. 
pi. 47:8. 00. 
but 8. P. 
does not ap- 
pear. 


The words 
(it they do 
not agree) 
have the 
intendment, 


if they do not agree and make their arbitrement in writing [&c. as the caſe is] before ſuch a day. 


See Cro. C. 226. pl. 3. Mich. 7 Car. B. R. Taverner v. Skingle. 


[2. If a ſubmiſſion be to ſtand to the award of certain arbitra- 
tors, and that if they diſagree, then to the umperage /, 'F 


H 4 


S. ita 
guod the award or umperazge are made before the 1/2 of May; in 


this caſe the umpire cannot make any award till a di/azreement 
; made 


S. C. cited 


cited Sia. 
455. per 
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E. C. cited made by the arbitrators, and the arbitrators have time to make 


> e, the award at any time before the ſaid day, and fo no time is 
bur ib dl. limited for the umpire, and fo his power merely word. Hill. 15 
13:, 132. it Jac. between Barber and Glies per Curiam, but referred to com- 


_— ee poilttion. } 
that if in | 
this cate the arditrators would meet before the time lapſed, and d iſagree, and declare their diſagree- 
ment, the umpire after this, and within the time, may male his umpirage, and it will be good, 
a5 May be collected from the ſame d. OK, which tays, that he cannot make his umpirase till difagree- 
nent of the arbicrators, for this implies, that aher their difagreement he may do it within the 
time limited, but that if the arbitrators deter chsir diſagreement to the laſt inſtant of the time, then 
is the power of the umpire merely void as the book fays, viz. by this matter ex poſt facto, but the 
ſubmitſion was good at nrſt, and might have taken effect in the umpirage, and the {aid book does not 
imply the contrary. | 


Godb. 241. LZ. If two fubmit themſelves to two others with ſuch a clauſe, 
3 RY nevertheleſs , fh. net end it within 10 days, they foall nominate 
corel: ir, anther that forall end it within the 1O days, and after they can- 
per tot. Cur not agree within the 10 days, by which they appoint anther 200 
mages an award within the 10 days, this is good, becauſe it is the 


ag” bes appointment cf the parties and their ſpecial agreement, and by 

132. making the umpire the gautharity of the arbitrators determines. Rl ich. 
11 Jac. B. between Hal and Harier adjudged.) | 

Submiſſion [a. If the condition of an obligation be t fland to the agrie- 


wee - ment of A. and B. being arbitrators choſen for that purpoſe, ts end a 
== Controverſy betiveen the [aid cbligor and ouiigee, and Fe S. being 
* Fol. 262. umpire for (*] bath parties &c. in this caſe, if A. and B. who are 
the arbitrators make an award without J. S. this is a good 
unto 4 P*'- award, for though the words are in a manner prima facie uncer - 


ſons, and the . CO . . . . 
umpiraze of Fain, yet becauſe the common uſage is to limit an umpire to 


a sch, and make an end if the arbitrators cannot, it ſhall be fo interpreted, 
the aum f- and that the words (F. S. being umpire) ſpall be taken as an affir- 


fit was mu- - ; 0 / : 
mally o mative per ſe that he is an umpire. Mich. 12 Car. B. R. between 


ſtand to and COſi om and Royuon adjudged per Curiam in a writ of error upon 
r N. che ſuch judgment in the Court of Kingſton upon Thames. Intra- 


hems. tur Hill. 12 Car. Rot. 513. 

The 4 per- 

ſor.;, and the th 25 umpire, made the award, and the party r-fuſ-d to perform it. The whole 

Court held the award good and purſuing the ſubmiſſion; but that it had heen otherwife if they 
had been divided in the ſubmiſTor, as if it kad been, that if the 4 could not agree, then 


| [ 94 ] the ſubmiſſion to be to the umpirage of a 5th, for then the s could not all join together 


in making the award; but the ſuhmifſion being here to 4, and to the umpirage of a 
gth, they may all 5 well join in the award, and ſo the award here being made by all is clearly good, 
and according to ſubmiſſion, and ought to be performed. Bulft. 184. Paſch. 10 Jac. Anon. 

Submiſſion was to perfurm the award which A. B. C. and D. with the umpirage of W. W. ſhould 
make touching and concerning &c. 15 as the ſame be tendered or ready to be delivered in writing . 
c. at or before to-morrow at 12 o'clock &c. In debt on the bond the defendant pleaded nul award, 
and the plaintiff replied, that on the fame day (of tubmitſion) the ſail athitrators and umpne made 
an award of ihe premiſſes ſo and ſo, ſetting it forth, Upon demutier it was iufiſted, that the con- 
dition 15 repugnant, that the arbitrators together with the umpire ſhould make an award, for that it 15 
a contradiction that they and the vmpire too ſhould make it, becauſe an umpire is a judge by himſelf 
and cannot be an arbitrator: Put nothing appears more than the argument of the counſel for the 
deſeadant. Hard. 43, 44. Hill. 1655. in Scaccario. | | 


| Sty. 132. C5. If A. and B. ſubmit themſelves by condition of an obli- 


thr: Weed gation to the award of . F. ita quod the award be made upon or 


v. Cle. before the laſt day of Miny next enſuing, and if he does not make any 
«po | award 
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eward upon or before the ſaid laſt day of May, then if they ſtand to 
the award of ſuch perſon who ſhall be elefled by the arbitrator to be 
umpire, to be made before the 10th dey of June after, in this caſe, 
if the laſt day of May the arbitrator, not baving made any award, 
elects an umpire, who makes an award before the 10th day of Fune, 
this is a good umpirage; for though the arbitrator had all the 
laſt day of May to make his award, yet he might the ſame day 
elect an umpire when he perceived that he could not make any 
award himſelf, and when it appears after that he relinquiſhed and 
did not make any award after the naming of the umpire. Mich. 
24 Car. B. R. between W/Vatjon and Clement adjudged per Curiam. 
Intratur Hill. 22 Car. Rot. 803.] | 


not that the arbitrators could not agree in making the award &c. but Rol! Ch. ] 
exception not material; & adjorpatur 
adjornatur. 
appear. 
Where there were 4 arbitrators choſen, who were to make their award to deliver in 


94 


§. C. but 
S. P. does 
not fully ap- 
pear; but 
upon de- 
murrer it 
was objec. 
ed, that it 
appears by 
the pleading 
that the um- 
pire was 
choten 
before he 
ought to be, 
tor that it 
appears 


ah k . thought the 
| ——l[bid. 136. S. C. but S. E. does nct at all appear; 
Ibid. 152. S. C. adjudged for che plaintiff niſi, but 8. P. does not at all 


writing en r 


before the 20th of Jug, ard ij they cauld not agree, then to ſuch umpire as hoy ſbould name, ſo as 
the umpirage be made before the 25th of Fuiy /o!lewing. The aibitrators made ns award on or 
befere the th of July, but an the \8th of Ja ; of the arbitrators, and ia which t he 4th agreeing 
on the 21 of July, by their writing dated the 18 of July nominated FJ. S. rmpire, who before 
the tb of Fuly made an award ſuper premiſl/is ; retoived, that here was no complete nemination 
till the agreement of the 4th arbirator with tig other 3, viz, on 21 July, and the writing is not to 
have effect till that time, and is no writing by intendment till ſealed, tho” it be dated beælore. And if 
they hod nominated the umpire before the time expired of making their arbitrement, yet it is good 
enough when no arbitiement is made by them within the time; and judgment for tie plintiff. Cro. 


C. 203. pl. 10. Trin. 8. Car. B. R. Jennings v. Vandeput. 
Nota. 8. C. cited by Twiſden J. Med. 5. 


S. C. cited 2 Saund. 133. in 2 


If arbitrarors chuſe an umpire before the time allowed for their award be expired, it is ipſo facto 


void, tho? they abſolutely reſolve to ma ke no award tiwmlic!ves. 
B. K. Reynolds v. Gray 
» mpire til! after the day jor making their award, ——— LA. Ray. Rep. 2. S C 
Holt Ch. J. S.P.& S. C. cited, and the Court faid they wer: ſatisfied that 
micht be maintained, not only upon the caſe in 1 Salk. 7, 1 Le 

alſo upon the authority of this caſe in Roll's Abr. and 2 Jo. 167 
5 Geo. 2. Cowell v. Waller. 


3 


(6. If the condition of an obligation be to ſtand t H award 
of FJ. S. and 7. D. jo as the award be mage nd delivered to- 
morraw, and if they cannet then agree, then de fland to the rmpirage 
of F. N. ſo he makes and delivers the umpirage to-morrow or next 
day after that {which was IThurſday), in this caſe tho? it be 
alleged that the arbitrators could not agree upon any award, and 
that they denegaſſent & deſcruiſſent to make any award, yet 
the umpire cannot make his umpirage upen the morrow, tor that 
altho* the arbitrators could not agree, and though they have 
deſerted it and denied, yet at any time after during the ſaid day, 
they might have made an award, and the words are (if they 
cannot then agree), by which is intended ail the day till the laſt 
moment thereof, and this is a condition precedent to the power 
of the umpire, which extends to all the day, and no ac? of the 
arbitrators can haften this beyond the pawer, and if the arbitrators 
and umpire alſo ſhould have power at the ſame time, and both 
ſhould make two ſeveral awards, this would bring great doubt 
and confuſion to the Court, which of them would be good. 
M. 1651. between Barnard and King, adjudged per totam Cu— 
riam upon a demurrer, Intratur P. 1651. Rot. 661.) 


| | 1. Salk. 70. pl. 2. Paſch. 9 W. 3. 
12 Mod. 120. S C. & S. P. agreed, that they caundt chuje an 


- & S. F. by 


the umpirage 


2. and Raym. 21. cited. but 
. 2 Barnard. Rep. 154. Tran. 


Sty. 306. 
S. ©. ad- 
judged niſi. 
. 
cited Sid. 
455. pl. 25. 
er Cur. 
and Twiſden 
J. ſaid, he 
was in Court 
when the 
caſe was ad- 
judged, and 
that Roll 
was then of 
another opi- 


[08-1 


nion, and 
contrary to 
what he re- 
ports here; 
tor he took 
the law as 
reported, 
viz. that 
they cannot 
have concur. 
rent 
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rent juriſdiction. Mod. 275. S. C. cited by Twiſden accordingly, and ſaid, that he knew» 
that Roll did then hold that if it had been alleged that the arbitrators had wholly deſerted their 
power, it had let in the umpire, ſo as that he might account [award] within the time allowed 
to the arbitrators, and he ſtood then upon this, that it was implicitly alleged, viz. poſtquam dene- 
gaſſent &c. but Twiſden ſays, that this was a hard opinion of his, and that he himſelf here report 
his own judgment otherwiſe, and ſays, that it may be he altered his opinion. Ss. ©. cited 
Arg. 2 Saund. 130, 131.——S. C. cited by Twiiden J. Lev. 174, 175. 2%5.——See Donavan 
v. Maſca'l, Twilleton v. Travers, and Mitchell v. Harris, : 

Debt upon bond for performance of an award of J. S. ani J. N. at they make it br fore 
or p07 the 1t day of July, and if net, then ts rhe umpirage of F. D. jo or he make it on or before 
the 24 day of Jay. The arbitrators made no award, but J. N. ma le his umpirage on the” 
1/8 day cf July: and upon demurrer it was objected, that it was made before the time allotted 
by the ſubmiſſion, becauſe the arbitrators had all the whole day, (viz.) the 1ſt day of July, to make 
their award, aud cited the Caſe of Rol! Abr. 252. pl. 6. fed per Curiam, this umpirage is good, 
for the parties have expreſsly given the umpire the iſt day tor executing bis authority; and they 
did not thiak the reaſon of the reſolution of the cafe cited to be of any torce, viz. that the Court 
would be in confulion to adjudge which ould be good in caſe the arbitrators and the umpire had 
made ſeveral awards; for the award of the arbitrators, 1; they had made any, ſhould be adjudged 
good, but if they had not, then the umpirage ſhould bind, and there would be no confuſion upon 
concurrence of authority as to the Um: for the umpire had not an abſolute but only a conditional 
concurrence, viz. if the arbitrators make na award within the time, and they thought the caſe 
in Roll. Abr. was not good law. 2 Jo. 167, 168. Mich. 32 Car. ». B. R. Cale v. Dare. 
2 Show, 164. pl. 154. Dare and Chaie v. Chaſc, S. C. per Cur. accordingly. 


In this cafe [7. If two men fubmit themſelves for all matters &c. 15 the 


—_ 4 vo award of certain arbitrators to be made before a certain day, 
meddle with and that rf they de net make any award before the day, that then 
the whole, they ſubmit t the ordinance and judgment of F. S. If the arbi- 
get rag trators maze an award of part of the things ſubmitted, and of 
the whole; part not, the ump:re cannot make any award of this part of wie- 
for they the arbitrators bade made ns award, becauſe he hath no power 
ſhall not iven but if the arbi a K | | 

. . wy given but if the arbitrators make no award. 39 H. 6. 10. 
parce!s. Curia. ] ; 
Br. Aibitre- 

ment, pl. 29. cites S. C. 
does not exactly appear. 


Fitzh. Arvitremeat, pl. 13. cites 39 H. 6. 12. S. C. but S. P. 


Br. Arbitre- [S. But if the ſul miſſion be, that if the arbitratsrs make n 
2 award of the preiuiſſis, cr of any parcel thereef, that then the 
8 c. — wnitire jhall have power to make an intire award, or of farcel 


Fitth. Ar- qwhich remains, as the caſe is; in this caſe the arbitrators may 


brirement, make an award of varcel, and the umpire of the reſidue, becauſ 


. i 
5 dat this is ex preſsly ordained. 39 H. 6. 11. b.)] 
S. P. does | 


not exactly appear. 


2 Keb. 15. 9. Subhmiſſinn was to A. and B. jo as they made their award 
F. 15 before the 1ſt of May, and if they d net agree, then ts the unmpirag 
Ach 18 £ 1 4 airy 4 . Cy 4 ie S '3 * WI 7 LE 


Car. II. of ſuch a perſan as they ſpeuld chuje, /o that he ſhall make his 
Ta iſteon mumpirane before the 1/7 of May ; the arbitrators choſe an umpire 
v. Travcis a } OR JJ 6 >, 

© Cai. fore that day, and afterwards, but before the It of u made 
judged for an ateard themjelurs ; the queſtion was, whether it was good, 
mo plan- and TI wiſden J. inclined that it was good, but he and Keeling 
© © cneg Only in Court, Adjornatur. Lev. 174. Irin. 17 Car. 2. 
12 Mot. B. R. Travers v. T wiſleton. | 


13 m— | 
S. C. cited by Holt Ch. IJ. 14. Paym. Rep. 67:., as refolved that ſuch umpirace fo made is good. 
S. C. cited 1 Salk. 72 pl. 7. & S. P. adj dged accordirg'y in all the faid books, Paſch. 

| 13 W. 
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134 W. 3. Mireugrr v. Harris, But a diſtinction is taken in all thoſe [ 95 ] 
books, viz. that if the umpire be named in the ſubmiſſion, he cannot make his um- 
pirage before the time given to the arbitrators to inake their award in, be expired, 


10. Debt on arbitrement where the ſubmiſſion was to A. and _ 285. 
opping v. 


B. ita quod they make the award before Mich. and if they cannot HH 
agree then to 7. H. who then ſhall be umpire te make the award s. C. 8 


ꝛbithin the ſaid time. The plaintiff declares that the arbitrators 2 N 
4 7 * wn e ut the 
did not make any award, but that J. S. made his umpirage a 


and ſhews it; but the umpirage being made within the time it void, but 


allowed to the arbitrators it was adjudged for the defendant, that if the 
Raym. 187. Paſch. 22 Car. 2. B. R. Copping v. Hurrier. e 

: to the arbi- 
tratore, and that if they make no award, then to ſuch umpire as they ſhall name, it might be good, 
becauſe by their election oi the umpire they had waved the ſubm iſſion to themſelves, and judgment 
for the defendant. Sid. 428. pl. 14. Copping v. Herauld, or Hurnard, S. C. and ſame 
diverſity, by all the juſtices, but adjornatur. Ibid. 455. pl. 25. S. C. the Court held the 
umpirage void, and that there cannot be a concurrent juriſdiction; for then the one may award 
one way and the other another way. And tho' the plaintitt declared that the arbitratars could not 
agree, yet this will not aid it; and judgment for the defendant niſi &c.—--——2 Saund. 129. S. C. 
adjudged for the defendant after adviſement for 2 or 3 terms; and the principal reaſon was, 
becauſe the averment in the declaration that the arbitrators non fecerunt nec tacere potuerunt 
aliquod arbitrium was not ſufficient, and tho the arbitrators had not, at the time of the umpirage, 
made any award, yet that did not hinder but that they might either then or afterwards make their 
award, and ſo the umpire has made i:is umpirage before it came to his turn; and the non potuerunt 
is idle, for nothing appears to the Court but that they might have made the award if they would; 
but true it is, if the plaintiff had ſhewn to the Court that ons of hem had been dead, then it would 
have appeared to the Court that the arbitrators could got make their award ; and if the plaintiff had 
declared that the arbitra ors had diſagreed as to making the award, and that they had declared 
they would intermeddle with the award no farther, then per Cur. præter Iwiſden J. the umpire 
might well have made his umpirage, but the Caſe as it appears on the record was adjudged for the 
cetendant by the Whole Court. Mod. 15. pl. 41. S. C. but is only a note. 


. . . C 7 1 y , - 
11. The arbitrator's potuer is not abſolutely determined by the ns 205. 
7 . , . . 7” # . "ts . : » 4 43 F Yenovan v. 
election of an umpire within the time limited to themſelves, unleſs vf 
7 7 2 , 4 A J FE” IAI, 
they abjelatciy refuſe ty mate ary awar?, and in ſuch caſe an S. C. ad- 
o 8 . . . . * 7 WS | . iz - 
umpirage made within the time is void; per Twiſden and jvdzed for 
a . 7 1 : the defen- 
Morton J. ho 1nclined ſtrongly to this opinion; but Rainſ- 38. 

5 1 np I \A; 41] 0 
ford ſeemed e contra, & adjornatur. Lev. 302. Mich. 22 Car. 2. tho' the 
B. N Donavan V's Maſcall. | : arbitrators 

mav chuſe 

an umpire at any time during the continuance of their power, yet that umpire cannot act till the 
arbitrator's time is expired, as it is in this caſe z per Twifden and Rainstord J. Mod. 274. 
pl. 26. Delaval v. Maſchall, S. C. The Court inclined (as Twiſden fays) that the award to 
made in the principal caſe was naught, becauſe tie authority of the aritrators was not determined 
tiil after the day of the award made by the umpire. It is true, the arbitrators may chuſe him 
upon that Cay or before, but yet they might ſtill have made an award, and therefore the umpire 
could not; but adjornatur. a Vent. 1:5. 5, C. cies 8. cited 2 Jo. 1673. but avid, 
167. the Court couccived the caſe not to be good law. S. C. cited Lev. 283. Per Twiſten 

it the arbitrators lay down the buſineſs and give it off, yet they may reſume it, and make an 
end when they pleaſe, ſo as it be within their time ; and judgment tor the plaintiff, Freem. 
Rep. 378. pl. 492. Mich. 1674. Anon. | 


12. Submiſſion was to 2 arb:tratorr, and if they make no 18 
. 1101 


award, then to the award of ſuch umpire as they ſhall chuſe. en Ch. 
They che J. S. who refuſes. Afterwards they cheſe W. R. |. held it a 
who makes award. "The queſtion was, if it was good? For ee e 

if he that was choſe and rciuſed was umpire, then they have eee 


executed their authority and cannot make another, but otherwiſe and that by 
| they the plead- 
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ings itis they may, No opinion was given. Show. 76. Mich. x W. 
agreed, that & e. 5 Tri t E | 
. in C. B. Trippet v. Eyre. | 
ele d an : 
umpire, and if fo the after election is void. But the other 3 juſtices contra, and held that 35 
ihe refuſa!, the firſt election was void and as nv election; that inſufficient acts are as no acts, and 
judgment accor..ingly, 2 Vent. 113. S. C. adjudged accordingly by 3 judges, who held that 
this :etuſal immediately upon his nomination, made it amount to no more than a bare propoſal! to 
him, and is to ſtand for nothing. 5 Mod. 4:. Tippet v. Evres, S. C. adjudged accordingly. 
If the arditrators, when their time is expired, chooſe an umpire, their authority 7s 
executed, and they cannot revoke or chooſe again, tho' the perſon elected retuſey 
[ 97 ] to accept; aliter if they chooſe their umpire upen condition that be dees accept the 
umpirage, for then he is not umpire unleſs he accepts it; per Holt Ch. J. But 
Rookby doubted whether an expreſs condition would make a difference, becauſe it ſcemed to be 
implied. 1 Salk. 7, pl. 2. Paſch. 9 W. 3. B. R. Reynolds v. Gray. 12 Mod. 120. 
S. C. & S. P. agreed per Cur.—Ld. Raym. Rep. 222. S. C. & S. P. by Holt Ch. J. 


13. Umpire by the ſubmiſſion was to make his award rhe 
fame day as was lnited to the arbitrators, if the arbitrators did 
not make theirs ; 'tis not good. 2 Vern. 100. pl. 95. Paich. 
1639. Anon. | | 

14. Submiſſion was ita quod. the award be made by the arbi- 

trators en or before the 21/1 of May, and if not made before that 
day, then to fland to the award of an umpire Sc. the arbitratys 
made no award, but che an umpire on the 20th of May, who 
awarded, that the defendant ſhould pay to the plaintiff gol. 
before the 11th day of June following; it was objected that 
they had no power to chooſe an umpire on the 20th of May, 
becauſe the arbitrators themſelves had power till the end of 
21ſt of May to make their award; fed non allocatur ; for the 
arbitrators not having made any award, the award of the umpire 
is good; and judgment for the plaintiff. Lutw. 541. 544. 
Trin. 11 W. 3. Elliot v. Chevall. 

15. An award made by the umpire was (amongſt other things) 
that the defendant ſhould deliver to the plaintiff ſeveral goods par- 
ticularly named, and that if any of thoſe goods fhould be 75 then 
the defendant to pay the value of them, to be appraiſed by the arbi- 
tratirs and umpire; it was moved, that the umpire was void, 
becauſe of the umpire's reſerving to himſelf and the two arbi- 
trators {who were elected to determine the matters before him) 
to make a valuation of the goods loſt or miſlaid. Trevor Ch. J. 
and Blencow held that this was a thing judicial, and not merely 
miniſterial, and therefore the award void; but Powell J. was 
of another opinion. Lutw. 550. 554. Trin. 13 W. 3. Cockſon 
EE, 

1 Arbitrators not making an award, and having power to 
chooſe an umpire, but not agreeing on a perſon, one naming 
A. and the other naming B. conclude to determine by cre/s 
and pyle, whoſe nominee thould ſtand ; the umpirage fell upon 
B. who made an award; but the Court thought it reaſon 
ſufficient to ſet it aſide, 2 Vern. 485. pl. 440. Hill. 1704. 
Harris v. Mitchell; 

17. Submiſſion io 2 and an umpire in caſe they ſhould differ, the 
erbitratirs meet, and ane of them declared himſelf nat clear, = 

| Other 
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ether was for the appellant, upon which the umpire made pi; 
award, The queſtion was, whether the umpire had any power 
in this cauſe, for it was not come to him till the arbitrators 
differed, which they had not yet, and might ſtill make their 
award, but the objection was over-ruled. MS. Tab. January 
gth, 1721. Middleton v. Chambers. | 
18. It is ſettled that arbitrators cannot proceed on a refe- 
rence, after they have once named an umpire, for then their 
authority ceaſes, tho' the time for making the award 1s not 
expired. Rep. of Pract. in C. B. 116. Paſch. 8 Geo. 2. 
Danes v. Monſay. | 


(Q) In what Caſes the Award ſhall be void for [ 98 ] 


7 - — — 
Uncerlaimty, Fol. 262. 


II. IF an award be uncertain it ſhall be void, for the arbi- The _ 
trators are judges of the cafe, and the award ought te be None 


certain, ſo that thereby the controverſy be decided, and that for the gant ſhould | 


uncertainty it be not the cauſe of a new controverſy. Co. 5. oy . 
on O E 


damon 78.) plaintiff, for 

* | enjoyment 
of lands, but ſaid nothing of what ſum the bond ſhould be; and upon a demurrer by the defendant, 
it was adjudged againſt the plaintiff. 5 Rep. 77. b. 78. a. Trin. 37 Eliz. B. R. Samon's Caſe. 
— Cro. E. 432. pl. 140. Saman v. Pitt. S. C. adiudged accordinęly. Mo. 359. pl. 489. 
Sams v. Pitt. S. C. adjudged accordingly. Hardr. 45, 46. Arg. cites S. C. 

An award is in nature of a judgment, and ſentence wherein there ought to be plainneſs, and 
nothing for the collection of the arbitraicr's meaning ; for it ought to be his judgment, and not 
the judgment of another upon his words; per Cur. Yelv. 98. Hill. 4 Jac. B. R. in Caſe of 
Martham v. lemx. Brownl. 92. Markham v». Jurex. S. C. & S. P. accordingly, but ſeems 
only a tranſlation of Vel. S. P. Jenk. 340. in pl. 96. 


(2. If two ſubmit all matters in controverſy between them, gt, * 1 
pl. : 2. S. C. 


and the award is, that one ſhall pay the one moiety to J. 8 but p 
and the other the other moiety 1 d-biti due to T. S. by does not 
two rangers, who were bound to the ſaid F. S. at the reque/t of appear. — 
them two; this is no good award, becauſe it doth not appear SOON 378+ 
within the award in what ſum they were bound, tho' it be Gray's Caſe 


averred in the plea after, becauſe jt cannot be known what ſum _ 8 be 
- C. but 


they intended. P. 16. Ja. B. R. between Griy and Gray, per 8. P. ge, 
Dodderidge and Houghton, but Montague e contra. not appear. 
: ' See 


(EB) jk & & C: 


[3. But Houghton inclined that he might have Helbed it, Where the 


a ard was 
. © by an averment that there was not any other obligation befide nue ferred 


this &c.] | by the arbi- 
: trators to 
the thing in ſubmiſſion, nor any generality comprehending the thing, but of another matter, the 
averment of the party that it is all dne, cannot 2xpound the ntent o the arbitrato s. D. 242. 
b. pl. 5. Mich. 7 & 8 Eliz, — A: awari ſhall not be made certain by avermeiit, it it be not 
certain of ifſeif ; as ut the ſubmulion be 01 a manor, and an award 15 made oũ an ac ge., and it 
does not appear within che award that this is a parcel cf the manor, ar ere tore cannot be made 


good by ayerment that it is parcel ; per Coke Ch. J. quod tut coacctium per Doderidee, but 
| Houghton 


; 
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5. Pan payment of 1501, aut eo circiter to B. this is a good award. P. 
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Houghton ſaid he _— of it ; but Coke faid, that this is Dyer's Caſe [and ſeems to intend B. 
242. a. d. pl. 51, 52. 

"Ad es was, — the deſendant ſhould pay the plaintiff 31. 10s. but it was not ſaid for xhat; 
per Hobart Ch. J. this can imply nothing, nor can it be holpen by any averment. But if another 
actiom were brought for the treſpats, no doubt this award may be pleaded with an averment; he 
fays there was no judgment in this cate, tor tho' he was, and is clear of that opinion, and the ref? 
concurred, vet there was lome varying after, and fo it hung, and he thinks it was compounded 
for he heard no more of it. Hob. 49, 50. pl. 55. Hill. 1: Jac. Nichols v. Grunnion. See pl. 5. 


Cro. E. 432. [4, If 2 ſubmit all controverſies concerning certain land, 
"> _ and the arbitrator awards that one ſhall enjoy the land, and the 
and 38 Cther ſhatl enter into an ligation to him, this is a void award, 
Eliz. B. R. becauſe it does net appear of what ſum the obligation ſhall be, 
- 4 for it ſhall not be imagined, that he intended an obligation ac- 
adiudzet Cording to the value of the land, and he cannot aſſign over his 
accordingly. power to the parties themſelves to aſſeſs the ſum, Co. 5. 


Mo.35% Samon 77. b. adjudged.) 


. 489. 
Sams v. 

Pit, S. C. adjudged accordingly. S. C. cited Cro. J. 315. in pl. 16. per Cur.— —5. C. 
cited Mar. 18. in pl. 42. per Cur. Hardr. 45. Arg. cites S. C. Yelv. 98. Tanfield 


Brownl. 92. S. P. cited by Tanheld to have been 


J. cited S. P. to have been adjudecd. 


adjudged · S. P. per Cur. obiter Lev. 88. Mich. 14 Car. 2 B. R. at the end of 
the Cate. 

1 99 1 
See pl. 3. Cs. If 2 ſubmit all controverſies concerning the right, title, 


— þ-- il and pollefiion of 200 acres of land, called Keljiom- Linge, and the 
arbditrators award, that in the waſte lands of the town of Kelſtam, 
one ſhall have the brakes there growing during his life, paying to 
the ether 25. per annum, without giving any name of the land in 
the atcard, this is a void award, and it cannot be helped by an 
auerment, that the land, where the brakes grow, is the ſaid land 
called Kilſtom-Linge, ſubmitted, and not other, nor divers, for 
he cannot exprund the intent of the arbitrators, D. 8 Eliz. 242. 
52. per Curiam. J | 
See (K) fl. (6. If an award be that one hall pay to the other 61. 21 Max. 
25:5. E and El. at Michachras fallnwing, and that the other ſpall releaſe all 
notes there. Þ1is r179t in ſuch lands ſuper prædict. primum diam Mai: (omit- 
ting vici ) this is a void award, becauſe there was not any 
1/ day of Mlay mentioned before. Hill. 4 J. B. R. between 
Hartham dun ae acjudged.} | 
(7. It an award be made between A. & B. touching certain 
gearters of mult before delivered by A. to B. that B. ſball pay 
to A, # much for every quarter, as one quarter of malt was then 
ſald for, this is a void award, becauſe it is not mentioned in what 
place the ſule f5u!d be, for perhaps in one market or place it Was 
d for more than in another market or place, and therefore 
tne award void for the uncertainty, Mich. 10 Car. B. R. 
betucen Hui and Bambridze, per Curiam upon a demurrer ; 
this award being pleaded in bar of an action upon the caſe for 
the malt, but after the demurter was waved by the aflent of 
the partics. Intratur Hill. 9 Car. B. R. Rot. 11 50.) 
Cro. C. (3. It an award be that one ſhall acquit the other of an obli- 
-- 3 gation of 2991. aut eo circiter, in which they are bound, for the 


Lo appeal. | | 15 Car, 
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15 Car. B. R. between Barſey and Cigpſbam, adjudged per — Jo. 
Curiam upon demurrer. Intratur Trin. 14 Car. Rot. 161.) 85 7 
| S. P. does 
not appear.— Mar. 4-39 a 42. S. C. & S. P. and the Court held that there was ſufficient 
certainty, becauſe in this caſe, it lies not in their power two Know the direct ſum, and a ſmall 


yariation is not material, 


C9. If the condition of an obligation be to perform the award 
of J. S. between A. and B. of all controverſies and demands Fol. 264. 
between them &c. and an award is made of the premiſſes, - © 
ſcilicet that A. ſhall permit B. to enjoy certain leaſes of certain 3 

ö 366. S. C. 
lands then in his poſſeſſion, which were the lau of IV. S. and then & S. P. and 
the inberitance of A. he (ſcilicet B.) pain e rents, and per- _ BY 4 

orming the covenants in the leaſes; and that . "all deliver the es de 
copies of the leaſes 20 A. made by the ſai M. S. aud that B. ſhall reaſonable, 
pay the arrears of rent due to the ſaid A. aſter the purchaſe thereof aud pers rule 
made. This award as to the payment of the arrears 'tho' it be dere per 
averred that there was 25. of the arrears of rent then du.) is not billam, uf 
good for the uncertainty, becauſe it does not appear by the &. 
award how much rent was due after the purchaſe, for B. the 

leſſee does not know when A. the plaintiff purchaſed the rever- 

non of W. S. nor hath any means to know it, unleſs A. or 

W..S. will ſhew it to him, which he cannot compel them to do. 

Hill. 1652. between Maſſey and Aubrey, adjudged after verdict 

for the plaintiff. Intratur Hill. 1651. Rot. 1328.] 

10. The award was, that the defendant fhould pay to the I do not find 
plaintiff 20l. per aun. during the continuance of a leaſe for years ans: _ ag 
then in being. It was objected that this was uncertain, becauſe Reports; 
the term was not expreſſed in the award, and this cannot be helped but it is 
by the averment of the plaintiff what the term was, and how long taking our of 
it was to continue; but adjudged that the payment of the money, L 100 ] 
referring to the continuance of the leafe, is certain enough ; for 3 

c ; ughes's 
certum eſt quod certum reddi poteſt. Nelſ. Abr. 244. pl. 3. Abr. tit. 
Cites Paſch. 3 Jac. Girling v. Goſnold. Arbitre- 


ment, 216. 
pl. 7. cites Paſch. 3 Jac. B. R. Rot. 478. 


. An award we. 77 ut expreſſed no place where This Cafe 


it ſhould be paid. Refolved that in law this ſhould have a %. b. , 


reaſonable conſtruction, and the party ought to have a reaſon- gg. a. and 
able time for the payment; but Foſter conceived it not good, Er9-J: we 
pl. I. alt 


becauſe in ſuch caſe the bond of ſubmiſſion would be imme- Bult. 144. 
diately forfeited, becauſe there was neither time nor place where but I do not 
the money ſhould be paid. But in anſwer to this were cited . tis 
_— 1 J. F. IN 
3 H. 7. and 16 E. 4. where it is ſaid, that if an arbitrator awards either or 
that one party ſhall pay ſo much ſuch a day, and keeps the award thoſe books. 
in his pocket till the day be patt, yet the bond ſhall not be for- f * 
. . . * 0 N . * Vaz 53 Hay A 
feited, and fo it was adjudged by all the other juſtices. 2 Brownl. deed po 
21 1. Hill. 7 Jac. . B. Freeman V. Belpoule. ot money, 
| but no time 
of payment was appointed. The money eva; afterwards deman led. It was held that the award 
is good. Brownl. 53. Paſch. 15 Jac. Rayton v. Windfor.———Brownl. 65. S. C. and the demand 


Was held good. 
| 12. Awar 


100 Arbitrement. 
S. C. cited 12. Award that defendant ſpall give ſecurity to the plaintiff 


by the name - | . © of "of 
Heer. for payment of 161. at 2 days, is void for the uncertainty, not 


Rigby, ſhewing what ſecurity he ſhould give, whether by bond or other- 
Palm. 147. wife, Agreed by all the judges and barons; and fo a judgment 
by Moun- reverſed. Cro. J. 314. 315. pl. 16. Mich. 10 Jac. B. R. 


tague and 


Doderidge Thinne v. Rigby. 


1.— — : 
S. C. cited Arg. Roll Rep. 214. Jenk. 340. pl. 96. S. C. 


13. An award was, that one party ſhould pay to the other ſo 
much money as ſhall be due in conſcience 3 judgment niſi &c. againſt 
the plaintiff. Sty. 28. Trin. 3 Car. B. R. Watſon v. Watſon. 

14. An infant ſubmitted himſelf to an arbitrement, and the 
award was that the infant ſhould pay . for quit-rents, and other 

 fmall things, and it doth not appear what thoſe ſmail things were z 
fo that it might be for ſuch things for which the infant by the law 
was not chargeable, and therefore it is void for the uncertainty 
per Heath J. and Brampſton Ch. J. But by Brampſton, if it 
had appeared certainly that the things had been ſuch for which 
the infant is by the law chargeable, perhaps it had been good. 
Mar. 144. 145. pl. 215. Mich, 17 Car. Ruditone v. Yates. 

"75 0s „ 15. The award was, that one ſhall keep and enjoy the goods, 

S. P. does paying fo much money to the other. It was objected that this was 

not appear. Void, becauſe they have not awarded that the money ſhall be 
paid, but that they ſhall have the goods, paying &c. But 
Windham J. held the award good; for tho' it is not expreſsly 
to pay, yet it ſhall be taten according to the intent, which without 
doubt was, that money ſhould be paid, Sid. 54. pl. 20. Mich. 
13 Car. 2. B. R. Stiles v. Triſte. 

16. Award was, that one ſhould pay to the other for taſt-work 
and day-work ; but did not mention haw much. This is void 
by reaſon of the uncertainty, and the averment that the taſk- 
work and day-work amounted to fo much, will not help it. 
2 Saund. 292. 293. pl. 48. Hill. 22 & 23 Car. 2. B. R. Pope 
v. Brett. | | 

17. An award, that a man ſhall pay ſp much as ſuch land is 
worth, is void. Arg. and agreed by Jones Ch. J. Skin. 248. 
——_—&2jac.2.B.R. 

101 J 18. An award that the defendant ſhould pay 12 gnineas, and 
OR all fuch monies as the plaintiff had expended about the projecuticn 
* of ſuch a ſuit. It was objected that it was utterly uncertain 
Aula paß what the ſum will amount to: but the Court held it good; 
te the plain, for it may eaſily be reduced to a certainty, when it is made 
be appear what was laid out in that ſuit. 2 Vent. 242. Mich. 


all the co 
Heel - 2 W. & M. in C. B. Hanſon v. Leverſedge. 


now de- 
pending in an inferior Court, ard then to give mutual releaſes. Per Cur. an award to pay ſuch 
6, the maſter Shall tax, is good, becauſe that may be reduced to a certainty ; but this is uncer- 
tain, and carries it farther than has hitllerto been allowed. 1 Salk. 75. Irin. 3 Ann. BE. R. 
Winter v. Garlick. 6 Mod. 195. S. C. and Holt Ch. J. ſaid that it has been held a good 
award to pay ſuch colts as rhe prothorotary ſhall tax, and that carries it far enough; but that ſurely 
they ſhould cither alcertain it themſelves, or refer it to a proper officer, And Powell J. ſaid that 
3 | that 
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that caſe, referring it to à proper officer of a Court, has been ſett!ed on debate; for certum eſt 
quod certum reddi poteſt. Et acjornatur. ; 

An award was, that the defendant ſbiuld pay 2 thirds of all the plaintiff's cofls to his attorney 
er bailiff, in & circa ſectam predifam. It was obje cted to be uncertain ; for tho' an award 0 
pay coſts to be taxed by the prothonotary has been allowed, 1 Sid. 358. yet heie no perion 15 
named who is to tax the coſts, and therefore an award to pay cofts of ſuit in an inferior Court 
is void, 1 Salk. 75. and here it is to pay Colts to the bailith, and theretore is like che caſe in 
3 Lev. 413. to pay all reafon4nie CXPCtCes in tuch a tits u hich was mar to be void Sed non 
allocatur; for an award to pay colts in ſuch *a ſuit is fullicient, witteut faying any thing more 3 
for they may be aſcertained. Comyns's Rep. 329. 250. pl. 167. Mich. 6 Geo. 1. C. B. hom- 
linſon v. Arriſkin. —See the Cate ot Worrall v. Atworth, at (E) pl. 21. and Linfield v. Ferne, 


at (II) pl. 14. 


19. Submiſſion was of all differences Sc. concerning a Piece 1 Mod. 244. 
of ground uſed as a wharf; and ail eref1i;ns thereon, which were 3 
nuances to the plamtiff's houſe. The defendant pleaded no s. C. held 
award. The plaintiff replied, and ſet forth the award; by according» 
which it was awarded that the defendant fhould enjoy the wharf, 'y 14 
and that the erectious ſhoul be pulled down within 58 days from Raym. 
the date of the award; but did not ſay by whom, nor ſet forth the Rep. 1076. 
date of the award. And upon demurrer it was objected againſt 3 457 
the replication, by reaſon of thoſe omiſſions; but per Cur. the z jutices 
day of the making the award is the day cf the date; and by 3 _—_ the 
Juſtices, the erections {all be pulled down by him on whoſe W Ang 


ground they ſtand; but as to this laſt point, Holt Ch. J. ſeemed brought in 


e contra. 1 Salk, 76. pl. 18..Mich. 3 Ann. Armitt v. Breame. the Exche- 

a quer Cham- 

| ber; but before argument the parties agreed. 

Award was 19 pay 20. the one molety in hand preſently, and the other moiety within fix months 

«fter the date of the award, This is good, and ſhall reter to the time of the award made or glven 

up, altho' without any date; and in this cate by the ſubmiſſion they are not bound to make any 
award in writing, 3 Bulſt. 311. Mich. 1 Car. B. R. Cable v. Rogers. 


(R) Of what Things they may make an Award. 
In what Actions it ſhall he a good Bar. 


3 IN an action of debt for the arrearages of an account, an Br. yo 
A : N p 7 . . trement, pt. 
action is no plea, becauſe the debt is certain. 3 H. 4. 4] 4. cis, 
: : 3 H. 4. 5. 
that of ſuch arrears found before auditors, arbitrement is no plea; becauſe the debt is now 0; 
record, and the plea is oni; matter in fact. See pl. 6. 


[2. If two ſubmit io a certain debt in controverſy between * Br. Arbi- 


| 72 5 . it, pl. 
them, the arbitrators cannot make any award thereof, becauſe „ 


it was certain before the ſubmiſſion. 2 H. 5. Arbitrement 8. C. 
23. and there it is cited to be 2 H. 5. 2. But this is not in the In debt 
upon a con- 


book at large. 10 H. 7. 4. 4 . 6. 17. b.] track; arhi- 
| | trement is 
2 good plea; per Marten J. Br. Arhitrement, pl. 25. cites 4 H. 6. 17.— Tho? [ 10 ] 
debt upon a bill or contract cannot by ittelf be put in arbitrement, vet where one 3 
claims 51, as Expences pro diverſis negotiis, this may well be put in arbitration, Cro. E. 422. 


pl. 18. Mich. 37 & 38 Eliz. B. R. Sower v. Bradfic ld. 


3. [But] If two ſubmit a certain debt and other things, the 
. 1 arbitrators 
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ab- arbitrators may make an award of the debt and other things, 
1 becauſe this is an entire ſubmiſſion, and the debt with the other 
ects and things are uncertain. 2 H. 5. Arbitrement 23. and there it is 
treſpatics, cited to be 2 H. 5. 2. But this is not in the book at large 


dete em & 4 H. 6. 17. b. +10 H. 7. 4. Tr. 22 Car. B. R. between 


and |. D. 


4 1 
4 180 OcLINIETSS 


Fader and Bates, adjudged. Intratur P. 22 Car. Rot. 162. 


becauſe cho) after a verdict for the plaintiff, this being moved in arreſt of 


the dedts . 2 
dgment. Contra 6 H. 4. 6. 


are certain, J 
vet deing 
joined with tre ſpaſſes, the damages whereof are uncertain, therefore the nature of the one ſhall draw 
to it the other; per Newton. Br. Arditrement, pl: 25. cites S. C. S. C. cited All. 5.— 
S. P. Cro. E. 756. pl. 20. Paſch. 42 Eliz. C. B. in Caſe of Brett v. J. S. and his wife. 

+ S. C. cited All. 5. but ſays it was likewife agreed, that where arbitrement is no plea in 
debt, it is no plea in aſſumpſit upon the debt. Mich. 22 Car, B. R. Farrer v. Bates. 


[4. An adtlien of account may be ſubmitted to an award, and 
the arbitrators may make an award thereof; for it is uncertain. 

2 H. 5. 2. Arbitrement 23. adjudged. }] 
S. P. per 5. In an action of debt for 201, rent arrears, upon a leaſe 
. for years, an award to pay 10ʃ. for this debt and other treſpaſſes, 
ment, pl. is a good bar of the action, tho it is a leſs ſum than the debt 
25. cites demanded, and tho” the action 1s for a debt certain, inaſmuch as 
4 11.6. 17. other things are ſubmitted with this, and ſo altogether are un- 
113 certain; and it may be the ſum of 20l. was abridged to 10l. in 


not be ſub- reſpect of a treſpaſs done by the plaintiff to the defendant. 
minted, but 10 l. 7. 4. | 


2a ſubmiſſion | 
of rent and a wine licence is good, Allen. 52. Paſch. 24 Car. B. R. in a note at the end of the 


Caſe of Roſe y, Spark. See (A) pl. 6. S. C. 


Br. Arbitre- [G. In an action of debt for rol. for the arrearages of an account 
Seat, pl. found before auditors, an award upon the ſubmiſſion of this and 


133 all other matters &c. is not any bar, becauſe this action is 
S. P. a= grounded upon a record, inaſmuch as the auditors are judges 
ba of record by the ſtatute. 4 H. 6. 17. b. adjudged. Fitzh. 
fas that ir Arbitrement, 20. ] | 

i- contrary, 

it before one auditor only, as appears elſewhere, 


See (S) pl. x. 
An award is no plea in attaint, or other matter of record; 
but if the matler of record be mixed with a matter in fad, then 
it is a good plea. Heath's Max. 59. cites 13 Ed. 4. 5. 
S. P. and ſo 8. In debt upon a contract, leaſe, or arrearages of account, be- 
16290 BY fore the plaintiff himſelf, arbitrement is a good plea (altho' 
Br. Barre, the demand be certain). Otherwiſe of arrearages of account be- 
Fl. 36. cites fore auditors, becauſe it ſeems to be matter of record, and the 
74 1 defendant cannot wage his law. Quære in debt upon a leaſe 
te Cafe in for years. Heath's Max. 59. cites 4 H. 7. 16. 


Heath i 


9. Damage, rand do not lie in arbitrement ; per Ander- 
ſon J. But per Periam J. they will lie well enough among other 
things; 

2 
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wings; quod Anderſon non negavit. Gouldſb. 92. pl. 4. 
Trin. 30 Elz. obiter. | 

10. Matters concerning criminal offences, and cauſes matrimonial, 
ſcem not arbitrable, 2 Weſt's Symb. 165. b. S. 33. 

11. It there be a clauſe in a will, that whatever controverſy thall [103 
ariſe upon the conſtruction of it, it all be decided by juch and 
ſuch arbitrators; the parties have their election to decide their 
controverſies either by arbitrators or by law; per Powis J. 10 


Mod. 59. Mich. 10 Ann. B. R. Arg. 


Fol. 265. 


Record. e ee 


8 IN an action of debt for the arrears of an account before auditors * Br. Arbi- 


(S) In what Aclions. In Actions grounded upon a - — 


rement, pl, 


aſſigned of record, an award is no plea. * 3H. 4. H. w_ 
6. adjudged, + 4 Hen. 6. 17. adjudged. 10 Hen. 7; 4. Quere, 3 C p. 
3 Hen. 6. 55. Contra. 2 Hen. 4. 18. ] For the debt 


is now of 


record, and the plea is only matter of fact. + Br. Arbitrement, pl. 25. Cites S. C. 
S. C. cited D. 51. a. pl. 14. See (R) pl. 1. and pl. 6. and the notes there. 


[ 2. In an action upon the ſtatute of labourers, an award is a good 
plea in bar; for the action ic not merely grounded upon the ſtatute, 
but partly upon a matter in pais, ſcilicet, his departure. 12 R. 2. 
Arbitrement, 24+] | 


(T) In Actions grounded upon a Deed. 


18. 10 Hen. 7. 4.4 | pl. 14. S. P. 
i and Cites 
3 | 8. C. 

Debt upon cbligation was brought by 3 executors, and the defendant pleaded that diverſe contro- 
de ies were between defendant and aue of the plaintiffs, whereupon they ſabmitied te awvard, and the 
award was, that the defendant ſhould be quit of the cbligatizn. On demurrer the Court held, that 
a bond by itielf is not ſubmittable, becaute it is a debt certain; but otherwiſe where it is jubmitte 
among other things. And Keeling and 'I'witden held the plea good, notwithſtanding the coutrover- 
fies were between one of the plaintiffs only and the defendant; but Morton J. doubted, not only tor 
this reaſon, but likewiſe becauſe an award is not of 19 high a nature as an obligation, and conegquenuy 
cannot be a bar. Adjornatur. Lev. 292. Trin. 22 Car. 2. B. R. Norris v. Ciecch. 


ge” JN lebt upon an obligation, an award is no plea. * 4 Hen. 6. P. t. 2. 


[2. When a duty accrues by the deed in certainty, tempore confec- 
tionis ſcripti, as by bill, there is a certain duty, and it takes its eſ- 
ſence and operation originally and only by writing ; and there- 
fore in debt thereupon an award is no plea. Co. b. Blake 43. b.] 

3. So it is in an action of debt upon an obligation upon condition 
to pay a certain ſum ; for there the duty commences originally and 
only by the deed. Co. 6. Blake 43. 

[4. So it is in an action of covenant for non-payment of a certain 
ſum, which he covenantcd to pay. Co. 6. Blake 43. b.] 

hen no certain duty accrues by the dea but à Wrong or In cee 
default ſubſequent, together with the deed, gives an action to recover che parties 
C damages, 


— 


7. 


A 
2 
gory 
: 


ra 3 1 mo N Fg + 
r 


— 


| 
| 


1 arbitrement. 


wereatitue, damages, which are only :7 the perſanaliy for ſuch wrong or default, 


and then the _ 0 . 1 | 

Ke an award or accord with fatistaction is a good bar. Co. 6. 
ple ade d ar- Blake 44. Reiolved.] | 

[ 104 ] {6. 4 in an action of covenant for not doing a certain thing, as 
bitrement, for net repairing of a houle, or for the non-delivery of certain pieces 
Ater tn bs 1 . . * . 
1.2... of iron, or ſuch like, an award or accord with fatisfaction is a 
tame, good bar. Co. 6. Blake 43. b. adjudged for not repairing.] 
that the | 

dejencant focuid find a chaplain te the plaintiff for S years, and alleged damages that the plaintiff 
ſhould have the coits of his fuit, the arbitrators are not well adviſed, but it depends yet in their 
award ; judzment ſi actio. And there it was held, that arbizrement which lies in averment is no 
picea in writ of covenant, which is upon ſpecialty, for arbitrement is no plea againſt a ſpecialty ; 
but it was not teld any default that the arbitrement was not exccuied. Br. Arbitrement, pl. 11. 
Sites 3 II. 4. 1. | 


4 


[7. Cutra 3 Jac. B. R. between Middleton and Chapman, ad- 
| nuded, where it was for the non-delivery of pieces of iron.) 
3 8. Trin. 18 Jac. B. R. between Rabbet and Stocker, ad- 
auge. _ Judged upon demurrer, that an accord with ſatisſaclion is a good 

alm. 11>. var of an action of covenant, ths" the accord* was made before the 
—_— covenant brate; tor this may be in ſatisfaction of damage to come; 
a „ and alſo in the fame caſe adjudged /, where the covenant was 


[Bur this 9414+ - at the time of the accord. ] 


, 


(U) [Pleadings. Award, good Plea in what Ac- 
| tions. | In Actions Real [ or Mixt]. 


* Ct. AN award is no plea in detinue of a charter of feoffment, for 
RC -. this is a thing real, and this action is to recover the 
&S. P. ac- thing. Contra 9 H. 6. Eo. b.] 

cordingly; | TA 

for det ge or annuity are actions mixed with the reality, and a man recover the writing or the an- 
nuity. Fitzh. Arbitremciit, pl. 3. cites S. C. 


*S.P. Arg. 2. But othertways it is in treſpaſs for taking the charter, for this 


+ Roll. Rep. . 


Aa. 


dee action is only to have damages for it. 9 H. 6. 60. b.)] ; 
—— (3. In an annuity for an annuity in fee, or for life, an award is 
Fol. 265. no plea. 9 H. 6. 60. b. (it ſeems that this is intended by pre- 
ſ-ription ; for if it be by deed, it is no good plea againſt the 
deed). ] 
Br. Arbi- [. An award without writing is no plea in bar of actions 
1. e . real. 19 H. 6. 37. b. Contra ® 11 H. 4. 44. b. J 
8. C. 
[5. The ſame law in actions mixt, in which the land of an 
tate rf fret hoid, as it ſeems, ſhall be recovered. 19 H. 6. 37. b.] 
6. A in an aſjeit is no plea in bar. 19 H. 6. 37.) 
7 Tone jame law it 15, if the ſubm!//ion and award be in writing. 
19 U. 6. 37. b.] | | 
B. (8. nen action of debt, for the arrears of rent, reſerved upon 
en 2 leaſe {ir years, an award is a good plea in arbr. 4. H. 6. 17. b- 


Gs — 
[9. In 


— 


. . % p. . 3. C. — cc (R, pl. C. and che notes there. 
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Tg. In an action of 20e in the tenuit upon a leaſe for years, Se ut. 
an award or * accord with ſatis faction is a good bar, Co. 6. V 85 B. 
\ - > WOE = 4. 2 pl. 

Blake 44. Co. 9g. Peytoe 78. 8 
| there. 

[10. Of an action of waſte in the tenuit upgn a leaſe for life, 105 J 

. . 88 . > . Un "= V 7” 
an accord with ſatiiſuction is a good bar. Mich. 37. El. B. be- Cro. E. 


tween Sacheveril and Baęnell, adjudged, which intratur Paſch. 8“, 5 15. 
. ; dr; 3 * * 8. . 0 

30 El. Rot. 959. for this jounds in the perſonalty, and daiuages only 8. Pre- 

{2 be recovered. ; | ſolved per 


tot. Cur, 
dut where land is to be recovered in writ of waſte, peradventure it is otherwiſe, and judg3ment for the 


d-tendant.——-—As to the point of accord, ſec tit. Waſte 'B. " 3) pl. 30. and the notes there, 
| But that point of accord only does not antwer this head of Arbitremeat. ] 


ir. In an cjcctiene firme, an award or accord with fatisfac- See ( pl. 
tion is a good plea in bar, for tho' the poſſeſſion is to be recover- 5," 
ed, yet this action is 1m nature of a treſpaſs. Co. 9. Peytoe 78. 133. Fats v. 


reſolved per Curiam. | Chittz,$.C, 


—2 Brownl. 128. Peto v. Chacey, S. C. adjudged for the defendant. Godb. 149. pl. 192. 
Pcto v. Chitty, Mich. 4 Jac. C. B. adjudged a good plea. S. C. cited Palm. 111. and agrced 


by all the Court. | But this is only as to accord, which belongs not to this title. | 


(X) What Award ſhall be a good Bar of Actions. 


[I. FF the award be to do a thing &c. that the other hath no * Br. Arbi. 
means to compel him to de, if the action be brought before Cement, pt. 


it is performed, this is no bar thereof, for then the other ſhould IP ig 
be without remedy, as if the award be to enter ints an obligation, or + Br. Arbi. 
to find ſureties, he ought ts plead in bar that he hath done it, * 5 "ment, pl. 
10 21. cites 19 
E. , H. 6. 38. | nk 

: Fitzh. Ar- 
bitrement, pl. 6. cites Hill. 19 H. 6. 36. S. C. & S. P. 


C2. As [So] If two have actions one again/t the other, of which Br. Arbitre. 


the days of appearance are ſeveral, and they ſubmit, and it is went, pl. 
ö 7 _ - 21. cites 1 
awarded that each fall be non ſuit; this award is not any bar of H. 5 h 


the action in which the firſt appearance is, becauſe he hath To Fitch. Ar- 


medius ta make the other be non-futt in his action, when the day 8 
: « O. CIS 
comes. 19 H. 6. 37. b.] ps 
3. So it is not any bar of an action, that it was awarded that Br. Arbitre- 
he ſhould have an acre of land in fat:sfation, if he doth not fay he bath ment, pl. 
made livery theresf to him, becauſe the plaintiff hath ns means to *Y er. 19 
compel him to it. 19 H. 6. 38.] pitzh. 
| - | Arbitre- 
ment, pl. 6. cites S. C. and S. P. by Newton. But it was ſaid, that if in the caſes above they 
had awarded the party to bs bund by obligation ts hawe done it, this had been a good arbitrement, 
and good bar if be had beer bound accordingly ; for this had been an act executed, per Paſton, quad 
non ne gatur, and atterwards the plaintiff recovered. Br. Arbitrement, pl. 21. cites 16 H. 6. 36. 


C4. In treſpaſs it is no good bar that the arbitrator awarded that Br. Arbitre- 

ö 2 3 , , >. 0 + 00" Weng BE >; 

each ſhould be quit of treſpaſſes 8 the other, and the plaintiff C00 P 3 
3 t 


ſhould & 3-3, and 
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by Newton foul make a releaſe to the defendant, and {ſhould pay to the do- 
ert tendant] 205. and that after the defendant ſhould releaſe to the 
ce ald, Plant? and avers that if the plaintiff would perform his part, he 
by thep|="= z5 ready XC. this is not any good bar; for if the plaintiff ſhould 
nero releaſe, he hath no means to compel the "defendant to releaſe, 


1 * — ä 
2 1115 —_ 


Bons Ard de- 20 H. 6. 18. b. 19. 


termine d. 
Firzh. Arbitrement, pl. $. cites S. C. 
L 100 
ich. Arb- [F. If any thing be awarded to be paid in fatisfattion of an action, 


33 P'* this will be a good bar of the action. 46 E. 3. 17. b.) 


5. C. but not S. P. tho' it ſeems to be admitted. 


[6. In treſpaſs an award to pay a quart of wine to the plaintiff, 

and performance, is a good bar of the action. 43 E. 3. 33. 

LE. 3-19-b. 13H. 4 1% e 

7. If it be awarded, that he who is ſuppoſed the treſpaſſer ſhall 

Fol. 267. make his law that he is nat guilty theresf, he ſhall be quit of the 
B. ane. treipals if he wages his law accordingly; yet this is no bar of the 
ment, pl. 8. action, becauſe this is no ſatisfaction, nor can be intended the 


cites 5. C. ſame treſpaſs of which he hath waged his law. 46 E. 3. 17. b.] 
and that the 

opinion of Wiche and Finch was, that it is a good arbitrement; but the book ſays Quzre, becauſe 
afterwards the defendant pleated Not guiity. Fitzh. Arbitrement, pl. 21. cites S. C. in 
Treipaſs, and that it was held no plea, becauſe they awarded nothing to be paid &c. 


[8. An award without a deed of ſubmiſſion or of award, will be a 
good bar of a !r:;ſpaſs. 43 E. 3. 28. b. h 
ge In aſſiſe it was ſaid, that if two put themſelves in arbitre- 
ment of land whereof the one has ns title, and award be made be- 
tween them, without writing, that they ſball hold in common, this is 
a a good bar in aſſiſe. Br. Arbitrement, pl. 3o. cites 12 Afl. 25. 
Brooke ſays Quære tamen; for 11 E. 3. 24. is, that parti- 
tion between privies is a bar; contrary between ſtrangers. 


10. In debt the plaintiff counted upon recovery of debt and da- 


mages in a Court of Record at King ſton upon Hull, and the defen- 
dant pleaded, that they were diſmiſſed by the Court in the ſame action 
by aſſent of the plaintiff, becauſe it appeared to the Court that the 
arties had put themjetves in arbitrement, and therefore to ſay that 
he is diſmiſſed, judgment ſi actio, and it was awarded by the 
Court, that the plaintiff take nothing by his writ, and ſo a bar; 
and per Hank. and Thirn, arbitrement made, or arbitrement pend- 
ing, and not finiſhed, is a good bar in action perſonal ; and per 
Hank. ſo in action real; but Skreene contra. Br. Dette, pl. 61. 
cites 11 H. 4. 12. 8 
11. Arbitrement that the defendant ſpall pay 1d. in ſatisfaction 
of all manner actions, which he has paid, is a good bar; per 
loile, Br. Arbitrement, pl. 23. cites 22 H. 6. 39. 
12. An award, reciting that the defendant has received 204. 
and that the plaintiff has done divers treſpaſſes to the defendant, and. 
the defendant has done divers treſpaſſes to the plaintiſ by which it was 


awarded that the deferdant fhall pay to the plaintiff 204, in full ſa- 
tisfattion 


arbitrement. 


tisſaction of all treſpaſſes, receipts and demands, and that the plaintiff 
ſhall be quit againſt the defendant of all actions and demands, by 
which the defendant at Dale paid the 20 d. to the plaintiff; judg- 
ment &c. and the other ſaid that he did not pay the 20d. priſt 
&c. Br. Arbitrement, pl. 23. cites 22 H. 6. 39. per Moyle. 

13. In debt upon a bill, the defendant pleaded that after the 
money became due, he and the plaintiff, by paral, did ſubmit themſelves 
to an award, and it was awarded that the defendant pay &c. The 
plaintiff demurred, becauſe the plea of a ſubmiſſion by parol after 
the day of payment limited by the bill, is not good to diſcharge 
a debt due by ſpecialty. Roll Ch. J. ſaid, that to take away a 
duty created by bond by parol would be inconvenient, and there- 
fore gave judgment for the plaintiff. - Sty. 350. Mich. 1652. 
Luddington v. White. 

14. An award without performance is a good bar to an action 
on the caſe for the ſame matter, if the parties have mutual reme- 
dies againſt each other to compel the execution of the matters 
awarded; but it is otherwiſe if they have no mutual remed:es to 
enforce the performance. Carth. 187. 188. Paſch. 3 W. & M. in 
B. R. Crofts v. Harris. 

15. In caſe on a ſpecial promiſe by the defendant 19 deliver hops 
at ſuch a day &c. he defendant pleaded an award, that the de- 
fendant ſhould releaſe to the plaintiff, and that he ſhould releaſe to the 
defendant all actions and demands whatſzever. Adjudged that this 
award was no bar to the action on the caſe, tho' the thing award- 
ed, when executed, would be a bar. And a difference was taken by 
the Court, that where any-thing is awarded in ſati faction, there 
the award itſelf is a bar before it is performed; but where nothing 
is awarded but releaſes an both ſides, there, when the award is exe- 
cuted, the releaſe will likewiſe be a bar, but not before ; for the 
award without the releaſe is no bar ; but per Cur. the defendant 
may bring his action againſt the plaintiff for not releaſing accord- 
ing tothe award, and therein ought to recover all his damages and 
coſts loſt in the action againſt him. Carth. 379. Paſch. 8 W. 3. 
B. R. Freeman v. Bernard. = 
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For when a 
thing is 
awarded to 
be dane in 
ſatisfaction, 


that raiſes a 


new duly in 
lieu of the 
old one dif< 
charged ; as 
it mone\ 5 
awarded to 
be paid, 
debt lies tor 
it: but in 
the caſe of 3 
releaſe there 
is only a 
method ore 
de red to diſ- 


charge the action; if the award itſelf diſcharge the action, there needs no releaſe to be given, be- 
cauſe action was gone before ; but the action being not diſcharged till the releaſe comes, till it comes 
actually it cannot be a bar. Judgment pro quer. 12 Mod. 130. Trin. 9 W. 3. Freeman v. Bernard. 


I. Raym. Rep. 247. 248. S. C. 1 Salk. 69. pl. 1. 

16. Holt Ch. J. ſaid that Nichols's Caſe amounted to no more 
than that money paid on a void arbitrement may be pleaded as an 
accord and ſatisfaction. 1 Salk. 71. pl. 3. Trin. 9 W. 3. in 
Caſe of Bacon v. Dubarry. 

17. In indeb. aſſuunpſit and quantum meruit for work done and 
goods ſold and delivered, the defendant pleaded an award that the 
plaintiff for the work done &c. ſhould accept a bill of fate before made 
of the 8th part of juch a ſhip, aud that the plaintiff and defendant 
ſhould give to each other general releaſes. Holt Ch. J. ſaid that 
this is the ſame with the Caſe of Freeman v. BEeRNARD; for 
as to the goods ſold and delivered, there is nothing awarded but 
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a cenera ral releaſe ; that ?f the b1ll of ſale had been awarded in full of 
all demands, it had been good; but this releaſe awarded here is not 
a perfect bar till it be executed. And it having been objected 
that the goods fold and delivered is the fame demand with that for 
work done, yet Gould J. ſaid that the Court cannot take notice of 
that upon ſuch a generality ; but that if the defendant had ſhewn 


it by particular averment, it might have been conſtrued to be within 


that part of the award. Judgment for the plaintiff. Ld, Raym. 
Rep. 611. Mich. 12 W. 3. Clapcott v. Davy. 

18. Caſe upon three ſeveral promiſes, and an award ordering 
mutual relcg/cs was pleaded in bar. Per. Cur. *tis no good plea, 
n gra nothing is awarded that bears an action; but if there were 
any thing aw arded, fer the which an action would lie, it would be 
a gad "plea, tho' it were not performed; and judzment pro 
quer-. 12 Mod. 423. Mich. 12 W. 3. Anon. 

19. Ancient if an award was made to pay a ſum, this might 
have been p. eaded in bar, tho? without fatisfa#t ion, becauſe the law 
gave an action of debt for the money upon the award, and fo a 
remedy ; and tho' that law be now altered, yet now when 2 
perſons ſubmit to an award, this amounts to mutual promiſes 3 


per Holt Ch. J. II Mod. 171. Paſch. EG Ann. B. R. in Caſe of 


. Lupart v. Welton. 


The vear 
book is, that 
the plaintiff 
imparled. 


(Y) Arbitrement and Accord, in what Actiaus they 
ſhall be a good Bar, and in what not. 


CO. g Henry Peytoe 78. vide in what ations an accord is 


2 good plea.) 


ce tit. Accord (B) I 8, 9, 10, 11, 12. 


[2. In a writ of conſpiracy, an accord with eon! is a good 


plea. 18 E. 4. 24. 
3. Arbitrement is no bar in detinue of charters, for fuch ac- 


tion is mrxt toith reality. Nor is it any plea in writ of annuity, 


for a man ſhall recover the annuity, Br. Charters de Terre, pl. 
7. 9 H. 6. 60. per Babington. 


( Y. 2) In what Arbitrement and Accord differ. 
1. A RBITREMENT is good, tho' the day of payment was 10 


come, but accord ought to be executed; for upon arbi- 
trement he may have action of debt; hut rf the arbitr ement be, that 
he ſpall be bound in an obligation at a day which is to come, he ſhall 
not plead it in action of treſpaſs; for then the plaintiff ſhall be 
barred, and has no remedy to compel the other to make the obli- 
gation to him &c, Note the diverſity between a ſum of money 


and anctber thing, Br. Arbitrement, pl. 26. cites 5 E. 4. 7. * 
1 25 Arbi- 
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2. Arbitrement that each ſhall go quit agaiuſt the other, be- 
cauſe that each has done a treſpaſs to the other, is a good arbi- 
trement, for the parties have deputed the arbitrator for their 
judge ; but contra of accord, for this ought to be executed, and 
there ought to be ſatisfaction or recompence, & quid pro quo, and 
therefore debt does not lie upon accord, contrary upon arbitre- 
ment; for if the party offers the money upon the accord, and the 
other refuſcs it, the accord is void; contrary of arbitrement, for 
debt lies. Br. Arbitrement, pl. 38. cites 16 E. 4. 8. 


(Z) At what Time it ſhall be a good Bar of Actions. 


[I. IF an award be to pay money at à certain day, in ſatisfaction 
of an action, if the money be not paid at the day, this award 

is no good bar of an action, tho' he may have debt upon the 
award, becauſe it was his own fault that the money was not paid, 
and therefore he ſhall not compel the plaintiff to bring an action 
upon the award, and bar the firſt action. 49 E. 3. 3.] 

{2. But if the defendant refuſes to perform the award at the day, & Br. Ar- 
this award is no bar of the action. * 7 H. 4. 30. b. 11 H. 4. bitrement, 
44. b. 21H. 6. Arbitrement 10. 22 H. 6. 52. b.] * 


| ; 7 H. 4. 31. 
that the making the award does not of itſelf extinguiſh the action. Br. Treſpaſs, pl. 84. cites 
7 H. 


Fitzh, Replication, pl. 52. cites S. C. and that by the reſuſal he was reſtored to his 


[23. If an award be that one party /hall pay a certain ſum of * Fitzh. Ar- 
money to the other in ſatisſactian &c. at a certain day; in an Þitrement, 
action before the day of payment, this award ſhall be a good bar, 5 C. 
becauſe he may have an action upon the award. 22 H. 6. 52. b. Br. Arbitre- 


* 5 E. 4. 7. vide 13 R. 2. Arbitrement 26.] _— 
8. E. 


It was admitted that an award not executed, as to pay money, is a good plea where no 
default is in the party; and ſo it ſeems, where the day of payment is not come. Br. Arbitrement, 
pl. 3. cites 20 H. 6. 18, 19. | | 

In treſpaſs, the defendant ſaid that they put themſelves in arbitrement of W.P. of this treſpaſs, and 
of all quarrels and debates, who awarded, that the defendant pay to the plaintiff 10s. for amends at 
Michaelmas next, which day is not yet come; judgment ſi actio : and the + plainritf faid that this is no 
Elca, it he does not plead that he has paid, or has been at all times ready to pay; but quzre inde. Br. 
Arbitrement, pl. 5. cites 28 H. 6. 12. Ty 

+ All the editions of Brook are {defendant), and therefore certainly miſprinted, 


4. But if an award be that one ſhall enter into an obligation of * Br. Arbi- 
100 l. to the other before @ certain day, in ſatisfaction &c. in an e F. 
action before the day, this award is no bar, becauſe the other cannot S. c,— 


compel him to enter into an obligation at the day, 5 E. 4. 47.5 FR N 
J | rement, pl, 


L. 4. 7. 2 14. cites 


4} = 
[5. If an award be that one ſhall pay 10 l. to the other in ſatiſ- 
Faction of all treſpaſſes &c. if he who ought to pay it tenders it at the 
day, and he [the other] refuſes, and after brings an action for the 


tre ſpaſs aforeſaid, this award ſhall be a good bar of the action, _ 
"0 | | cauſe 
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cauſe it was his own fault that it was not paid, and he hath 68 

remedy for the money.] 
Br. Arbitre- [6. If A. & B. ſubmit themſelves to the award of J. S. of all 
ment. pl. 0. actions, who awards that A. ſhall make an obligation which ſhall be 
cires de dy fealed with wax, and ſhall bring it to B. and B. ſhall ſeal it to 4. 
ER on ſatisſaction &c. If A. des never bring the obligation to B. ta 
Arbire- feat, yet this award ſhall be a bar of actions brought by A. which 
meat. Fl. are within the award, tho' he had no means to compel B. to en- 


14. Cites 1 d . . b 
N 5 ter into an obligation, becauſe the default was in himpelf. 


S. CE. 

Ar5itrement RY 

wot execi- 5 E. 4 4 ] 

ed is a good plea, where no default is in the party. Br. Arbitrement, pl. 3. cites 25 H. 6. 18, 19. 
It is no plea in treſpaſs, that the parties put themſelves in arbitre ment &c. by which it was awards 

ed that be ſhru'ld pay 205. judgment &c. without pleading payment; but per Choke, it is a good plea, 

it the day of payment be not yer came. Br, Arbitrement, pl. 26. cites 9 E. 4. 51. | 


7. An award to pay money in ſatisfaction is pleadable in bar, 
tho” the other party be not awarded to accept it; for the award of 
payment of money ve/s a duty in the party, and is a bar in debt, 
or treſpaſs, or aſſumpſit; per Holt Ch. J. 2 Ld. Raym. Rep. 
965. Trin. 2. Ann. in Cate of Squire v. Grevett. | 


(A. a) What Perus ſhall be bound by their Sub- 
miſſion, = 


[I. IF an infant ſubmits a battery done to himſelf, and an award 

is made thereupon, yet this ſhall not bind the infant. 13 

| H. 4. 12. Dubitatur, ] : 
Br. Arbitre- [z. So if an infant ſubmits a treſpaſs done to him in his land, 


1 144 and an award is made thereupon, yet this ſhall not bind him. 
z- ci | 


S. C. that if Contra. 10 H. 6.14.] 
infant ſub- | ; | 

mits to arbitrement, and an award is made, this ſhall bind him, for it is for his avail to excuſe him of 
treſpaſs, whereof he is impeachable by law ; per Strange, but the book ſays, Quzre. Br. Co- 
verture, pl. 62. cites S. C. and S. P. by Strange, and Quære. Fitzh, Arbitrement, pl. 4. citcs 
S. C. and by Babb, and Strange, the infant is not bound by it. = 


L110 ] | | 
Br. Arvitre-= [Z. An award made upon the ſubmiſſion of the predece/ſ5r 
ment, fue. prior ſhall Lind the ſucceſſor. 2 H. 4. 4. b.] 


cites S. C. 
So where an 4. Debt againſt an executor upon an arbitrement made in the life 


award was : L 
parece the H the teſtator. It was demurred in law, becauſe the teſtator 


plaintiff and might have waged his law; and adjudged without argument 
” 1 that it lay not. Cro. E. 557. Paſch. 39 Eliz. B. R. Hampton 
W! ne 
it was for 3 Bowyer. | | 
the lame rezfon adjudged for the defendant, Cro. E. 600. pl. 8. Mich 39 & 40 Eliz. B. R. Bow 
yer v. Garland,—Sce (E) pl. 23. Freeman v. Barnard, | 


- footy OS If the condition of a bond recites that an infant hath ſubmitted 
p. * 4 himſelf to an award, and that therefore the defendant binds ww. 4 
by the that the infant ſhall perform it, this makes the bond void ; becauſe 
| the 
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the ſubmiſſion being void, all is void ; agreed per Cur, Mar. Court, and 
adjudged ace 


112. pl. 189. Trin. 17 — in Caſe of Rudſton v. Yates. „ 
PFreem. Rep. 130, 140 pl. 160. Arg. cites S. C. but the Court ſeemed to deny it; for tho' it 
be void as to the infant, vet the obligation is torteited if he _ not perform it. Hill, 673. in Caſe of 
Gill v. Rufſel! .———S. C. cited Comb. 318. Hill. 6 W. 3. B. R. Roberts v. Newbold, but the 
| ms Ye eld, that tho? an infant cannot ſubmit, yet his z may ſubmit for him, and bind himſelf 
that the infant ſhall perform the award, as was done in this caſe; and Eyre J. ſaid, that there are ſe» 
veral cafes that the ſubmiſſion of an infant is not void but voidable » Contrary to Mar. 141. 


6. A man may ſubmit fer the debt of another, but then it muſt 2 Lev. 235. 
he mentioned; for the Court is to judge upon the record before ng 
, 


them, and not upon aifidavits that more was ſubmitted than is Ss. C 
expretied. 2 Show. 61. pl. 47. Trin. 31 Car. 2, B. R. in 
Caſe of Adams v. Staley. 


0. a) Who ſhall take Advantage of an Award. 


3 A. hath the cuſtody of my cattle, and during the cuſtody they B bo - 1 5 


a treſpaſs to B. and A. and B. jubmit this treſpaſs to ar- Sites S. C. 


bir "a an award 15 made, and A. perfor. Ins it, if B. brings Br. Ar- 
i bitrement, 


treſpaſs again/l me fer this treſpaſs, I may plead in bar the awar e eee 


between the plaintiff and the ſtranger. 7 H. . * 
ibid. 


pl. 48. cites S. C. and S. P. accordingly; fer there is ſatisfaction by the ſtranger and privity; quod 
non negatur; but Brooke favs, Tamen vide librum inde. Fitzh. Barre, pl. 176. cites S. C. the 


Plaintiff pleaded No award, and the other e contra; quod nota. 


(B. a. 2) Set aſide for NMiſbehaviour. 


1. RE FORE the making the award the arlitrators inſiſted upon 

three guineas a- piece to be paid them by each of the parties 

for their trouble and expences, which the defendant refuſed to do, 

and thereupon the plaintiff paid the whole money. The Court 

thought it dangerous to ſuffer one fide only to give money to 

arbitrators, and ſet aſide the award. 2 Barnard, Rep. in B. R. 
463. Trin. 7 Geo. 2. Shepherd v. Brand. 


(B. a. 3) Actions. What Actions lie on an Award. f 111 


nd what ſhall be ſaid Parcel of the Award. 


| IF a man be bound to land to the i of J. M who 
awards that he ſhait pay 101. there the obligee thall not 
have deb? upon the obligation and nean the arbitrement a alſo, per Lit- 
tleton, quzre ; for ſome faid, where treſpaſs is put in arbitre- 
ment &c. who'awards as above, and the defendant will not obey 
the arbitrement, the other ſhall have treſpaſs, and ſhall recover 
his damages, and ſhall have debt upon the arbitrement alſo; 
quære. Br. Dette, pl. 23. cites 33 H. 6. 2. 
2. Debt upon bond for performance of an award; the arbi- Ibid. cites 


trators awarded, that d — fſhauld enjoy A's a hou & of which re, uo 


tre cordingly. 
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Mich. 18 the platntif was leſſee for years, during the term, paying to the ad 
kur. tiff yearly 20 Sx. and for non- -payment thereof debt was brought 


in Cate of 
77 be Court held clearly that this was part of the award, and that 


Robins. — debt lay on the ent and ſo was the intent of the arbitrators : and 
r judgment tor the plaintiff. Cro. E. 211. pl. 1. Hill, 33 Eliz. 
en B. N. Parſons v. Parſons. 

B. R. S. C. 

& S. P. by Wray, and that this rent ſhould not ceaſe by eviction of the land. — A. and B. are 
bound to each other to ſtand to an award ; the aibitrators award that A. ſhall make a leaſe for years 
10 B. rendering rent to A.—A. makes the Icaſe, B. does not pay the rent. The juſtices held that 
the oÞ!! gat! » 18 not fort-ited, decauſe Q! !:ttreſs or debt are the prup er remedie *, But it the award had 
been that the jefiee-tovid pay the rent, the obligation had been foricited. Mo. 3. pl. 8. Mich. 28 
I. 8. Anon.————Bendl. 18. pl. 16. Mich. »75 H. 8. S. C. & S. P. accordingly ; for the words 
(rendering certain rent) are not parcei of the ſubſtanee of the ſaid award, but the making the leaſe is 
the cnc therevt, 7 | 


Freem.Rep. 3. If a man is bound to perform an award of arbitrators, and 


1 pl. 8 i , ; . ! 
4 5" day accading ly wer _ an award ts 705 _— in 5 Cate the 
T'rin. 167. 3 x 

S. P. accord- | 
ingly, per _ ney, and declare aan the award, and after mans ne may have 


Cyr. Anon. eber ation upon the bond Pang not periorming the award; 5 per 


—> Freem. 1 
Rep. 4:;. tot. Cur. Brownl. 55. Mich. 5 Car, Anon, 
p!- 550- = 

400. 


Mich. 1675. S. P. by Twiſden, in Cafe of Jen enki: ton v. Allif 


(C. a) Declaration upon an Award 


Br. Dette. I. R debt upon arbitrement the plaintiſf ought 7 cout F. 
ft Cites what cauje they put themſelves in arbitrement, Br. Arbi— 


4 5 trement, pl. 34 cites 5 E. 4.1. 

Iz debt on 2. In debt Sc. uprn au award, the plaintiff ſet fer th an awar 45 

4 bog * - that the defendant , (auld pay to the plaintiff 10l. in full fo ati faction 

gers c. It was objected, that this declaration was not good, be- 

much of the cauſe it did nt appear that any thing was awarded ts the defen- 

. dant ; but the Court was clear of opinion, that the plaintiff is 
not bound to ſet forth the whole award in his declaration, but only 


of the ac- 
tion, and it f5 much of it as does entitle him to the thing Sc. and if the defendant 


3s good will impeach the award, it muſt come of his ſide. Le. 72, - 
pleading of B. 8 
the award 97. Mich. 29 & 30 Eliz. C. mith v. Kirfoot. 
with an 

inter alia; and judgment accordingly. Litt. Rep. 312, 313. Mich. . CB. 
L 112 ] Leake v. Butler, Mod. 36. pl. 87. Hill. 21 & 22 Car. 2. B. R. Rich v. 
Morris, the declaration being inter alia was held naught, by Tuiſden ]. It was inſiſted, that in 


debt on an award th e plaintiff need not ſet forth more of the award than makes for him; ; and this 
was agreed to be ſo, but i it was ſaid to be otherwiſe in debt upon a bond [ of ſubmiſſion | tor there the 
plaintiff muſt reply to the whole award. 1 Salk. 72. pl. 9. 

If a vid part of the award be omitted, ſo that it be ſuch part as s does not avoid the whole award, 
it may be well enough; for where an award contains ſeveral matters to be done on the plaintiff's fide, 
all #hich are well awarded and to be performed by the plaintiff, and he ſets out enough only to entitie 
him to an action, and they come and plead n9 award, and upon oyer it appears that the plaintiff was to 
do more than he ſet forth, and that thoſe things were well awarded, viz. that the award was well as to 
them. It was ſaid, that in debt on an award he need only ſet out fo much as would entitle him to an 
action, but that he ought to ſhew ſo much of it as was neceſſary to make it good; and Holt ſee med 
to approve the caſe in Le 72. that debt lies on an award without ſetting it all out; per Ilolt Ch. J. 
12 Mod 524. Trin. 13 W. . in Catc cf Furlong v. Thornigold.—— Ld. Raym. Rep. 715. Fore- 
land v. Thornigold, ſays, that if the plaintiff had ſhewn all the part of the award that was gond, and 


kat onutted 6 ſue w part oſ it that was all iu ile; and void, upon iſſug of nul agard fait that would not 
have 
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have deen 2 material variance; and Holt Ch. J. ſaid it had been ruled before upon evidence at 2 
trial at niſi prius at Guildhall; and Gould J. ruled it accordingly at the ſummer aſſizes in the home 


circuit. 


3. Treſpaſs; the defendant pleads an arbitrement in bar, that 


the defendant ſhould pay to the plaintiff 205. upon which the plain- 
tiff demurs, becauſe he does nt allege a place where the ſubmiſ- 
fon wes, and cited 9 H. 6. 5. nor does he allege performance of 
the arbitrement, and docs not anſwer to the vi & armis ; and for 
theſe cauſes it was adjudged for the plaintiff. Cro. E. 66. pl. 
13. Mich. 29 & 30 Eliz. B. R. Hare v. Gorge. 


The decla- 
ration n:oeds 
N 9 ex= 
preſs «ny 
time or place 
certain 
where the 
award ar 
ſubmiſſion 


was made * 


but if the defendant pleads that the arbitrators made no award, or that the parties did not ſub- 
mit themſelves to their award, the plaintiff may reply that the arbitrement or ſubmiſſion was made 
ut ſuch a place; agreed by all the juſtices, 2 Brownl. 137. Mich. 9 Jac. C. B. in Cafe of Holcroft 


v. French. 


4. In debt upon the bond of ſubmiſſion there was a demur- 
rer, becauſe (as was inſiſted) the action here is merely grounded 
on the award, and therefore there ought to have been a profert of 
it 2 Curia; but Roll Ch. J. ſaid it is not neceſſary; and Glyn 
Ch. J. was afterwards of the ſame opinion, though the award muſt 
be pleaded in writing, and the action is not brought on the award 
but on the ſubmiſſion ; for the award is only the inducement, and 
the Court has nothing to do with it but to ſee whether it be in 
writing or not; and afterwards he ſaid, that an award under ſeal is 
no derd, and therefore need not be produced; and judgment ac- 


cordingly. Sty. 459. Trin. 1655. Dod v. Herbert. 


If money be 
awarded, and 
the plain- 
tiff brings 
debt tor the 
money ge- 
nerally, 
Without 
ſhewing the 
award of 
both parts, 
this is good, 
and the 
plaintiff 
ſhall have 


his judgment; agreed by Twiſden J. who ſaid it had been fo adjudged. Sid. 161. in pl. 14, 


5. An award that + many ſhould pay ta the plaintiff 50 l. and 
that the plaintitF ſhould deliver ſuch writings and jign a releaſe ; the 
plaintifF ſet forth the award, but did nat allege that it was in writing. 
The plaintiff had a verdict, but judgment was ſtayedand given for the 
defendant, becauſe the award was void ; for the defendant has 13 
remedy for the writings and releaſe upon this parol ſubmiſſion, for 
it does not imply a promiſe to perform it, and ſo it is an award 
of one part only, Lev. 113. Mich. 15 Car. 2. B. R. Tilford v. 
French, | | | 

6. An award was, that defendant pay the plaintiff ſo much 
money at ſuch a time and place. In debt upon the bond the 
plaintiff did net aver that he was ready at the place to receive the 
money; and exception being taken thereto, Holt Ch. J. held that 
it needed not, becauſe the detendant ought to do the hrit act, and 
therefore if he does not come and tender the money, tho” the 
plaintiff be not there to receive it, the bond will be forfeited. Ld. 
Raym, Rep. 533, 534+ Hill. 11 W. 3. Doyley v. Burton. 


(D. 2.) 


Sid. 160. 
pL. 24.5. E. 
and the 
Court in- 
clined ac- 
cordingly. 


— — 
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. a) Plea, Replication, &c. The Manner of 
ſetting forth an Award in Pleading. 


1. 5 audita querela, Finch ſaid for law, that arbitrement is 
no plea in tre/paſs, if the defendant does not /® that the 
arbitratirs awarded that he ſhould give ſomething to the plaintiff, 
more or le. Quod non negatur. Br, Arbitrement, pl. 6. cites 
43 E. 3. 28. | 
2. In debt upon orbitrement the defendant cannot plead nul 
ticl ſubmiſſion; for he may wage his law, and there he cannot tra- 
verſe the cauſe of the debt nor the contract. Br. Traverſe per &c. 
pl. 64. cites 8 H. 6. 5. | 
3. In debt upon” an obligation the defendant pleaded indor/ement 
to /tand to the award of two, ita guad fiat citra Mich. and that 
they made the award after the day, abſque hoc that they made the 
award before the day. Cotton J. ſaid, you plead ill; for it /c es 
to ſay Quod non fecerunt arbitrium ante diem, and give the matter 
in evidence, and to he did; quod nota, The plaintiff ſaid that 
they made award before the day, aud that the parties put their ſea!s 
to the award; and the plainti put his ſeal, and required the defen- 
dant to put his ſeal, and he refuſed, and fo the aclion accrued XC. 
And fo ſee that upon award the plaintiff ought to declare how he 
has performed his part, and in what the defendant has broke his part; 
quod nota; and fo it was agreed in time of] H. 8. Chantor 
ſaid the ſubmiſſion was only of all treſpaſſes, and therefore this is not 
of the ſubmiſſion; but per Newton, this is a thing which depends 
upon the ſubmiſſion. Br. Arbitrement, pl. 18. cites 8 H. 6. 18. 
4. In treſpaſs it is a good plea that they put _ in arbi- 
trement, and the arbitrators awarded that the defendant ſhall pay to 
the plaintiff 101. at ſuch a day, which is ta come; for debt lies of 
it when the day is come. Br. Arbitrement, pl. 46. cites 20 
H. 6. 12. | 
Br. Traverſe bY Detinue by W. ggainſt 1 of 2 obligations, who ſaid that 
- 1 they were delivered to him by W. and F. upon certain condi- 
S. C.—— tion, and prayed garniſhment, and had it, and P. came and ſaid 
S. P. Br. that the ſaid T. and W. the plaintiff put themſelves in arbitre- 
Garniſh, ment of the ſaid J. and B. &c. and that the obligations were de- 
H 6. livered ts the faid F. upon condition to fland to the award of the ſaid 
. and B. and that if each of his part perform the award, that each 
ſhall re-have his own cbligution; and that if the one breais the award, 
and the other performs it, that he who performs it ſhall have both ob- 
ligations ; and that they awarded that the {aid IF. ſhould receive the 
profits of the manor of C from Mich. 20 II. 6. till the feaſt of the 
Annunciation then next enſuing, and ſhould pay to the ſaid T. at the 
ſaid feaft of the Arnunciation Io marks, and that the ſaid M. ſever 
the manor by itſelf, and the land in D. by itſelf, into two parts, and that 
the ſaid T. Hull chooſe which part he would have, and hold it with - 
out impeachment of the ſaid IF and that if the 2 IF. pay to the ſaid 


T. the ſaid 10 marks at the day aforeſaid, then he ſhould ſuffer kit 
al 
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faid N. to occupy the ſaid moiety peaceably, and ſaid that the ſaid 
I. did not pay to him the ſuid 10 marks, fo his «bligation belonged to 
him; and as to his own gion that the ſaid IF. did not 
niht partition of the ſaid manor ; and in cafe he had made the par- 
tition he was ready to have choſe his part, and to ſuffer him to retain 
his part, and ſo his own obligation belonged te him aiſe; and the 

Court held the plea * double, viz. the not making of the partition, 8. P. Br. 
and the non-payment of the 10 marks, Br. Arbitrement, pl. 22. Double Ple, 


' ' 32 ; I. 48. cites 
Cites 21 H. 6. 18. But Brooke ſays Quære inde. ww; 


6. Whereupon he ft the non-payment by proteſiation, & pro Debt upon 
placito quod non fecit partitionem. Markham ſaid the obligations u ange 
were delivered upon condition as above, and that the arbitrators e nt. 
awarded that the plaintiff ſhuuld pay the 10 marks to the ſaid I. The 4% 
and make the partition as above; and further awarded that, af- . Plead- 

8 N ed that the 
ter the partition made, each of them ſhould releaſe all his right to nim tan 
the other, and that T. ſhould make the ſaid motety, abſque hoc that was of all 
they made ſuch award only mode & forma, prout &c. And per Paſ- eee, e 
ton, if all is as you have ſaid, yet no default is in T. For if T. en 5 

has performed his part, he ought to have his own obligation; and the ar- 
and if W. has not performed the award, T. has cauſe to have 1 
both; by which Markham /i that he made the partition, and paid hab all fats 
the Io marks, and that he was at all times ready ts have releaſed to ſhud ceaſe, 
the faid T. and T. had not releaſed to him, and ſo the obligation be- dre Ko 
longed to him; abſque hoc that they awarded only moe & forma, 3 
prout the ſaid T. has alleged; and after per Paſton, the (only) The plain, 
cannot make iſſue. Br. Arbitrement, pl. 22. cites 21 H. 6. 18. y_ e 
But Brooke tays Quære inde. ns | prac 
that the defendant ſhould pay the glaintiff 151. on ſuch a day, which he had not paid, Korea} M 
that they awarded only as the deferdant had alleged. The detendant rejoined that the award was 
to pay this 151. at the houſe of J. D. a ſtranger, and then the plaintiff to releaſe all actions te the day 


of the releaſe, which be had ut dane. Upon this plea the plaintiff demurred. It waz objected that 


the replication was ill; for that the plaintiff had traverted that the arbitrators made ſuck an award 
er:ly as the defendant had ſet forth in his plea, when in truth he did not allege any ſuch ching; and a 
thing which is not expreſsly alleged cannot be traverſed, But per Coke Ch. J. the plea here is good 
without a traverſe, and alfo with a traverſe a it is here; and per Cur. he traverſe is gad. And 
Doderidge J. ſaid that when rhe defendant leaded that the award was that he Should ceaſe all ſuits, 
this ſhall be intended to be the whole award ; and the other having pleaded that they awarded more, 
he may well traverſe as before. And Coke and Doderidge ſaid, that when an ittue as above, without 
traverſing that the award was on as the defendant had alleged, no other matter can be pleaded as 
here of a further award. Judgment for the plaintiff in B. R. and affirmed in the Exchequer Cham- 
ber. Roll Rep. 5. pl. 7. Paſch. 12 Jac. Linſey v. Aſhton. 2 Bulſt. 38. S. C. the whole Court 
agreed cleariy that the defendaat's pleading is altogether vicious; that the plaintiff's replication is 


gd, and fo judgment for the plaintiff. Godb. 255. pl. 352. S. C. adjudged for the plaintiff. 


7. Thereupon Markham ſaid by proteſtation, that they awarded Br. Traverſe 
that he ſhoull pay the 10 marks, and that the ſaid T. ſhould have the 8 Sn. pb. 
releaſe, which is not delivered; but for plea lays they awarded that 5 = 
the partition ſhould be made of the ſame manor, and of ather land in 
D. together, which he did, and the ſaid T. refuſed this partition, 
abſque hoc that they awarded the partition to be made ſeverally of the 
manor by itſelf, and of the land by itſelf, prout &c. and Paſton maintain- 


ed the partition to be made generally, and ſo ad patriam ; and it was 
ſaid 
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* See pl. 6. ſaid there that anno 19 the party was net permitted to take iſſus 
upon the (on. Brooke ſays Quod miror. Br. Arbitrement, pl. 
22. cites 21 H. 6. 18. | | 

S. C. cited 8. In debt, where arbitrement is pleaded, it is a good plea that 

peg Cur: A after the ſubmiſſiun, and before any award made, the plaintiff dij- 

A ng charged the arbiiratir fuch a day, year, and place &c, For it may 


held aged be countermanded. br. Arbitrement, pl. 49. cites 21 H. 6. 30. 


bar, with- 

out averring any notice to have been given; and fuys that fo it is adjudged in 28H. 6. 6. b. 6 H. 7. 
10. &c. : 

He muſt 9. In pleading an award the party ought to ſhew the place 


* where the ſubmiſſion was made, and the names of the arbitraters ; 
Gon was quod nota, Br. Arbitrement, pl. 1. cites 29 H. 6. 5. 
made ; and 
ſo likewiſe where the award was made. Br. Pleadings, pl. 70.cites 3 H. 7. 11, | KEE 
In treſpaſi the detendant pleaded an award in bar, that be Nau pay the plaintiff 2 Os. but becauſe he 
did not allege a place where the ſubmiſſion was, according to 9 H. 6. 5. nor allege pertormance, nor an- 
ſwer to the Vi & Armis, it was adjudged tor the piaintitt upon demurrer.. Cro. E. 66. pl. 13. Mich. 
29 & 30 Eliz. B. R. Hare v. Corge. 85 
[115 ] 10. In debt the condition was to fand to the arbitrement of F. 
K. between the defendant and the tenants of MW. C. The defendant 
ſaid that he dia not mate any award by the day. The plaintiff ſaid 
that be made award between the defendant and P. and D. tenants 
&c. The defendart 2 that they were not tenants at the time &c. 
and a good plea, without ſaying nor ever after; for they ſhould be 
tenants at the time of the arbitrement. Br, Conditions, pl. 219, 
cites 39 H. 6. 6. 

11. Debt upon an cb/igation by J. C. zgainſt A. S. Wangford 
ſaid Actio non, for after the obligation the parties made indenture 
of deſeaſance upon it, quad fi uterque eorum ſteterit ordini R. B. and 
J. W. of all actions, guarrels, debts Fc. and of the right, title, and 
poſſeſſion of the 34 part of the manor L. ita quod the award be 
made and delivered before {:1ichaelmas next &c. and that if they do 
net make award by the day, then they ſhall ſtand to the arbitrement 
of M. G. fo that this award be made before Chriſtmas, that then the 
obligation of him who performs the condition ſhall be void, and 
the obligation of him who breaks it ſhall be in force, and that the 
arbitraters took upon them the charge of the arbitrement, and 
ſuch a day, year, and place awarded that A. S. ſhould pay to the 

ald J. C. lol. and that A. S. fpauld ceaſe from all ſuits which 
| the had againſt the ſaid J. C. and that ſhe ſhould make certain 
perſons to ceaſe a decies tuntum which they had brought againſt | 
certain jurors who pajjed verween the plaintiff and defendant in aj- | 
ſſſe, and that they perjorm the award which the jame arbitrators at | 
e 
t 


| another time made between them of the 34 part of the ſaid manor, 
| and after theſe things performed that each ſhould releaſe to the other all 
} ; actions; and the defendant jaid that fhe, viz. A. S. for her part had F 
| fer furmed the award, and paid the 10l. and ceaſed the ſuits; and as 7 
' to the 3d part of the manor &Cc. ſaid that the arbitrators did nat make : 
j any award of it, & hoc &c. and Laicon demurred, and the other Mm 
tue like, and exception was taken to the plea, becauſe it is quod i; 
| | 1 ulerque 


2 
S Hs er 
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vterque eornm ſtaret to the arbitrement, which is, that as well the 
- plaintiff as the defendant ſhould perform every part, and yet well 
per Cur. For this ſhall be intended, quod uterque pro parte ſua 
ſtabit & performabit &c. and net that each ſhould perform both 
parts; and this is alſo explained in the end of the defeaſance, 
which is that the obligation of him who pertorms ſhall be 
void, and the obligation of hin who breaks his part ſhall be 
in force, and therefore this is each for his own part, per Cur. 
And another exception was, becauſe the defendant ſaid that they 
made no award of the 3d part of the manor &. and did not ſay if the 
zmpire made any award of it, and yet a good plea per Cur. For it 
the arbitrators meddle with any part, the umpire cannot meddle 
by the words as above, which are that the arbitrators ſhall make 
It citra feſtum Mich. and if they do not make it, that then the 
umpire ſhall make. it. Br. Arbitrement, pl. 29. cites 39 H. 


6. 9. | 
12. And another exception was taken, becauſe the defendant 
ſaid that ſhe has ceaſed in the ſuits, and did not jay in what ſuits, 
nor in what court, nor how, by nonſuit or othertuiſe, or if the did it 
at her oon coſis, and yet good per Cur. For ceaſing does not lie 
in record, but continuance lies in record, which ſhall come of the 
other part to ſhew if any ſuch thing be, Br. Arbitrement, pl. 


29. cites 39 H. 6. 9. | 
13. Where an arbitrement zs pleaded in bar, it is ſuſhcient to 
ſay that they put themſelves in award generally. Br. Arbitrement, 


pl. 34. cites 5 E. 4. 1. | 
14. Debt upon an obligation to ſtand to the arbitrement &. The Br. Iques 


defendant ſaid that the arbitrators did not make any award, and the Joined, 15 
32 cites. S. C. 


plaintiff priſt that they did, and / 72 i//#e, and this is jeofail; for 5 Reple— 

the plaintiff ſhall ſhew certainly what award and * where, and that der, pl. 35: 

the defendant in ſuch point did not perform it; and the defen- _— 
* Qlli « . OV 


dant ſhall ſay that they made no ſuch award, and the plainzit 
ſhall ſay then priſt that they did, and the defendant ſhall fay priſt — 149 J 
that they did not. Br. Pleadings, pl. 88. cites 5 E. 4. 108. which they 


were award- 
ed to replead, and after the defendant would have pleaded in bar de novo, and was not ſutfered, 
unleſs it were a thing that happened ſince ; tor the bar was good before, and the replication ill, and 
they upon repleader ſhall commence at the default, and not before; quod nota. 

* Debt upon bond tor performance of an award. The detendant pleaded, nul/um arbitrium. The 
plaintitF replied, and fet forth the award made, but did nat i where it was made, and which is 
iſſuable. It was adjudged againſt the plaintiff uron a general demurrer, becaute it is matter of ſub- 

ance. Cro. E. 758. pl. 27. Paſch. 42 Eliz. C. B. Bretton v. Pratt. 

In debt upon bond for performance of an award, the defendant pleaded, nos award made. The 

plaintiff replied, and confeſſed n» award made, but ſaysthaton the 18th of Auguſt Sc. the umpire made 
and delivered to the defendant at bis houſe Sc. an umpirage Sc. and lo tets it forth, and aſſigns a 
breach. Upon demurrer it was objected that the plaintiff did rot /heww where the umpirage vas 
made, whieh is traverſable; but per Cur. this cannot be objected aiter no award or umpirage plead- 
ed, hecauſe it he ſhews any thing to make the award void, it would be a departure; and judgment for 
the detendant, niſi ce. 3 Lev. 238. Mich. 1 Jac. 2. C. B. Barnes v. Harvey. 

In debt on arbitration-bond the defendant plezded, no axward, The plaintiff reeht after the 

| bond made, and befyre the time limited for making the award, viz. zo die Nyvembris anno &c. 
per queddam ſcriptum ſuum arbitrii adtunc & ibidem factum Sc, and then ets forth the award. 
The defendant. demurred, becauſe 12 place was mentioned where the axyard was made. The Court 
held that the adtunc & ibidem cannot be referred to the place in the declaration, and there is no place 
mentioned in the replication ; and ſo judgment for the defendant. 2 Vent. 72. Mich, 1 W. & M. 
in C. B. Leigh v. Ward. 


Vor. III. K 8 15. In 
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But if the 15. In debt upon an obligation the defendant ſaid that it is in- 
coneion  dorſed, that if he ſtand to the arbitrement of A. and B. of all ac- 


4 +- "ny tions &c. and this performs of his part, ſo as the arbitrement be made 
far, & red- before Aſcenſion-day &c. that then &c. and ſaid that the arbitrators 
1 he * did not give him notice of any award made before the day, and no 
ris &y ſuch a plea by the clear opinion of the Court; for he has bound him- 


day, then a ſelf to take notice by this word, that he ſhall perform the award. 


good plea pe. N 
8 Br. Condition, pl. 124. cites 1 H. 7. 5. 


did not make award in writing, or that they did not, deliver any award in writing, by which he ſaid 
that they did not make any award by the day, and the other ſhewed what award, and that the defen= 
dart did not pay &c. and the defendant ſaid that non fecerunt arbitrium modo & forma &c. and the 
other that fecerunt tale arbitrium, priſt &. Ibid. | 


Debt upon 16. In debt on bond to perform an award, ſ as the ſame be de- 
bond tor = [{vered in writing ; the defendant pleaded, quod non deliberavit in 
ee ſcriptis &, The plaintiff replied, and ſet forth the award in 
fear it was writing, but did not direct) anſwer the plea of delivering it in 
mae by the writing, but only by way of argument; and upon demurrer all the 
arbitrators : . 2 la} iff. Mod 6 A 1 D 
juſtices were againſt the plaintiff. 2 Mod. 269. Arg. cites D. 


ae fach, 343. Cpl. 56, 57. Mich. 7 & 8 Eliz.] 


befere ſuc 
4 day, under | 

their band and ſeals, and the defendant ſhall accept it, then the bond to be void. After judgment 
for the plaintiff, error was brought, and aſſigned that the plaintiff bad pleaded an award, but did 
not ſay it was in writing ; but it was ſaid to be under the hands and ſeals of the arbitrators, which 
implies, that it was in writing; and in the conclufion of the pleading it is recited [as by the faid 
writing 43th appear ) which words ſtrongly imply that it was in writing, and the Court held it a good 
and luth<icnt certainty, 2 Sid. Hill. 1657. B. R. Lane v. Butler. 


17. Submiſſion was to ſtand to the award of J. S. ita quod the 
award be written, ſigned, and ſealed by the ſaid F. S. An award 
was made and ſealed by the ſaid F. S. but not ſigned. All 
the juſtices held this good notwithſtanding, for ſealing is a ſigning 
thereof in law ; but otherwiſe, if the words had been that it ſhould 
be wrote and ſigned by the hands of J. S. for there it ought to be 
actually ſubſcribed. Palm. 97. Hill 17 Jac. C. B. Bradſhaw v. 
Walker. 

5. P. and 18. The condition of a bond was to ſtand to the award of P. ita 
- yp quod it be publiſhed and ſealed with the ſeal of P. before Mich. The 
ſhewing plaintiff ſhewed that P. made an award, which was delivered to the 
judgment defendant before Mich. and that he had it in Court ſealed with the 
wasrevert- ſeal of P. but the plea was ruled to be ill, becauſe he did not peu 
J. 278-pl. that the award was ſealed at the time of the delivery. Palm, 121. 


1 cites Paſch. 18 Jac. B. R. 
v. Girling, 


in a note there at the end of the caſe. 


L117 J | | 

2 Roll. Rep. 19. A ſubmiſſion was of all controverſies &c. to A. and B. ſo as 
22 _ the award be made under their hands and ſeals on or before the 
field, S. C. 5th Dec. following, ready to be delivered at the ſhop of G. H. in 
and the rhe Exchange, Londen. In debt upon the bond the plaintiff ſhewed, 
. that they made their award under the hands and ſeals at the Caſtle at 
deridee and York, then and there ready to be delivered at the ſhop of the ſaid G. H. 


Hauzhton, in the Exchange, London. Doderidge and Haughton J. held this a 
ttt was | void 
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void publication, and not according to the ſubmiſſion; but Mon- not good, 


tague Ch. J. e contra, and held that the publiſhing it there, and 
alleging that it was adtunc & ibidem ready to be delivered at 
the ſhop in the Exchange, was ſufficient; Curia adviſare vult. 


Cro. J. 577. pl. 6. Trin. 18 Jac. B. R. Buſsfield v. Buſsfield. 


tur. S. C. cited per Cur, as adjudged, and fays, fo it would have been if a day had becn ap- 


and Monta- 
gue Ch. J. 
and Cham 
berlain tat 
it was good, 
& adjorna- 


pointed on which it ought to be delivered, and the day had been miſtaken. 3 Mod. 331. Mich. 


2 W. & M. B. R. in Cale of Rowſby v. Manning. 
II W. 3. in Cate of Doyley v. Burton. 


20. Debt on an arbitration bond; the plaintiF declared of an 


award made May 28th, in ſuch a year, ready ta be delivered up the 
29th day of the ſame May; the defendant pleaded, no award ; the 
plaintiff replied, an award made by the umpire 28th May, ready t 
be delivered the ſame day. Upon demurrer it was objected, that 
the plaintiff had ſet forth double matter, that the award ſet forth 
in the declaration, and that in the replication, could not be in- 
tended to be the ſame; but Roll Ch. J. anſwered, that the iſſue to 
be tried is not to be taken upon the day of the award made, and 
ſo requires no anſwer, and ſo cannot be double, and judgment niſi 
&c. tor the plaintiff. Sty. 41. Trin. 23 Car. Tyler's Caſe. 

21. Debt on a bond of award, upon nullum arbitrium pleaded 
the plaintiff replied, and ſhewed an award made; the defendant 
rejoined, that there were other things ſubmitted, and ſs no award. 
Adjudged upon demurrer that this is a departure ;- tor the defen— 
dant ſhould have pleaded this ſpecial matter at the firſt, Sid. 
180. pl. 16. Hill. 15 & 16 Car. 2. B. R. Morgan v. Man. 


and ſays the 8. P. was adjudged accordingly. Mich. 14 Car. 2. B. R. between Horſe and Launder. 


Raym. 54. S. C. adjudged accordingly. 


22. Debt upon bond for performance of an award &c. / it be 
made and ready to be delivered to the parties on or befere ſuch a day; 
the defendant pleaded, no award made &. the piaintitt repired and 
ſet forth the award, but did not aver that it was ready to be deitver- 
ed to the parties, and for that reaſon adjornatur; but afterwards 
the Court held that he need not, for Vt was ſupplied by ſetting 
forth the award itſelf. Hard. 399. pl. 3. Patch. 17 Car. 2. in the 
Exchequer. Joyce v. Haines. 


ken that he /ſairh, that they made the award bef-re the day (wiz. ſuch a day ) under their hands «nd 


S. C. cited, Ld. Raym. Rep. 533. Hill. 


Lev 127. 

S. C. and 
tho” the tub. 
miſſion was 
with an ita 
quod, yet 
judgment 
was for the 


plaintiff, 


A ſubmiſſion 
was to ſtand 
to ths awarq, 
tra quod it 
be made un- 
der band 
and ſcat, 
ready to be 
dclivered t9 
the parties ; 
and excep- 
tion Was ta- 


ſeals, but dors not jay, ready to be delivered, but all the Court held it well enough ; tor the words 
are not (and to deliver) but (ready to be delivered). Cro. C. 541. pl. 5. Patch, 15 Car. B. R. 
Bradley v. Clyſton. Joe 431. pl. 4. S. C. but S. P. does not appear.— Mar. 18. pl. 42. S. C. 
but S. P. does not appear. S. P. and Holt Ch. J. faid, that as ſoon as it was made it 


was ready to be delivered, and that he remembered it to have been fo adjudged. 
Mich. 2 Annz B. R. Robiſon v. Calwocd. 


6 Mod. $2. 


S. P. by Holt Ch. J. 2 Ld. Raym. Rep. 9883. 
Trin. 2 Ann. Anon. but ſeems to be S. C.— S. P. by Holt Ch. J. 532. Hill, 11 W. 


3. in Caſe 


of Doyley v. Burion.——-S, P. held accordingly. - J.utw. $24. Trin, 5 W. 3. Marks v. Mar- 


* agree, Ld. Raym. Rep. 115. in S. C. 


riott.— 8. P. Arg. faid to be lately adjudged in B. R. accerungiy ; which Powell J. feemed to 


In debt on bond for pertorming an award, ita gued i! be made ty ſuch a day, and ready to be de'i- 
wered to the parties, cr to ſuch of them as degire it ; the detendam pleaded, nul auard &&, the plain- 
tiff replied, an award te pay &c. but did not /hew that it was ready to be deli ered io the defendant ; 
but per Cur. if an award is actually made, it is then re:dy to be delivered, but it being laid here {zo 
fuch of them as deſire it } it muit be defired, and it then denied, the party may plead the matter 1pe- 


ciglly, 3 Mod. 320, Mich, 2 W. & M. in R R. Rowiby v. Manning. —Sucw. 98. S. C. & 
"0 ? 8. F. 


K 2 
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[ I 18 ] S. P. by HTolt Ch. J. accordingly ; but adjornatur. Show. 242. S. C. ſays, it was 
in writing, aud therefore ready to be delivered, and adjudged for the plaint ift... 
Carth. 158. Reuſby v. Manning, S. C. adjudged for the plaintiff. 


23. Debt upon bond, the defendant demanded oyer of the con- 
dition, which was for the performance of the award of A. P. jo as 
it be made on or before 27th Fune &c. and if not, then to ſtand ta 
the umpirage of &c. the defendant pleaded, no award made 
before 27th June; the plaintiff replied, and ſhewed that the 
umpire made an umpirage, and aſſigned a breach, which was ill 
and defendant demurred. Keeling Ch. J. held that judgment 
ſhould be for the defendant, though his bar is ill; for the con- 
dition upon the oyer is part of the declaration, and fo it appears 
by the replication, that there is no cauſe of action. But all the 
other juſtices e contra, and that a bar ſo ill in ſubſtance cannot 
be cured by the replication, tho' it ſeems to admit, that no award 
was made on the 27th of June, becauſe it ſets forth an umpirage 
made after that day ; but ſuch implication cannot cure the bar, 
for if an award was made on that day, then the umpirage is void 
in itſelf. Adjornatur to be mediated by friends, it being be- 
tween two brothers. Sid. 336. pl. 2. Trin. 19 Car. 2. B. R. 
Bamfield v. Bamfield. | EP 
Lev. 245. 8. 24. In delt on bond for performing an award, and ne award 
C. adjudzed pleaded; the plaintiff replied, that ante exhibitionem bille, viz. 24th 
1 June, the arbitratirs made award; the defendant demurred gene- 
169. S. C. rally; it was agreed by all, that if the demurrer had been ſpecial, 
* judgment ſhould have been for the defendant, becauſe the plaintif 
2 ought to have replied, that the arbitrators made their award be- 
Heath's Fore the day limited for it; but becauſe the demurrer was general 
1 the plaintiff had judgment. Nota, the 24th July was within the 
bit ſubmiſſion. Sid, 370. pl. 10. Trin. 20 Car. 2. B. R. Skinner 
god, with- Ve Andrews. | 
out ſaying 
infra tempus limitatum ; for they may traverſe nullum arbitrium &c. without traverſing the day, 
and if it be not before the day, the jury is bound to find it. | 


25. An award was that the defendant ſpauld pay 31ool. to the 
plaintiff, and that they ſhould give each other general releaſes ; in 
debt upon the ſubmiſſion band, the defendant in his plea confeſſed, that 
the award was, that he ſhould pay ſo much, and execute a general re- 
leaſe, and then averred performance; the plaintiff replied, and ten- 
dered an iſſue upon non-payment ; the defendant waved the iſſue, and 
pleaded an inſufficient rejoinder ; and becauſe neither the plaintiff 
nor defendant had ſet forth that the plaintiff was to execute a releaſe 
to him, and ſs the award as pleaded was of one fide only, It was held 
that the plaintiff could not have judgment, but the Court looked 

upon it to be a trick in pleading ; they would not give judgment 
for the defendant, but gave the plaintiff liberty to diſcontinue 
upon payment of coſts ; but afterwards it appearing on an Eng- 
liſh bill in the Exchequer, that there was male practice of the 
plaintiff with the arbitrators, and it being likewile a caſe of great 
extremity upon the defendant, the money awarded being 1100l. 
more than the very penalty of the bond, ubi revera there _ no- 

| | | ing 


arbitrement. 


thing due to the plaintiff, but he was indebted to the defendant, 
the defendant was relieved againſt the bond. Saund. 326. Mich. 
21 Car. 2. Veale v. Warner. | 

26. Debt upon bond for the performance of an award &c. The 
defendant pleaded, no award made &c. the plaintiff replied, and 
ſhewed an award made, and ready to be delivered to the parties; 
the defendant rejoined, that the award was not tendered ta him on 
the day, & hoc paratus eft verificare, and upon a demurrer, this re- 
joinder was held il], becauſe it was a departure from the plea, for 
that was, no award made; but the rejoinder was, that the award 
was not tendered, which implies it was made; beſides, this re- 
joinder was ill concluded, for the replication ſets forth, that the 
award was ready to be delivered to the parties, the rejoinder ſays 
it was not, which is a negative and affirmative, and that is a plain 
iflue ; therefore he ſhould have concluded to the country, and not 
have averred the rejoinder. Arg. 2. Saund. 188, 189. Mich. 
22 Car. 2. Roberts v. Mariett. | 

27. Debt upon bond for performance of an award, / as it bs 
ready to be delivered to the parties at ſuch a day and place; the 
defendant pleaded, no award made; the plaintiff replied, and ſet 
forth an award delivered to the parties before the day, and at another 
place than mentioned in the ſubmiſhon, and upon demurrer, 
Hale Ch. J. held the replication ill, becauſe it being only the 
execution of an authority, it ought to be made at the ſame day 
and place; but the others e contra, and adjudged for the plain- 
tiff, becauſe the award was delivered to the parties themſelves. 
2 Lev. 68. Mich. 24 Car. 2. B. R. Elborough v. Gates. 

28. Bond was for performing an award de præmiſſis vel aligua 
parte inde; the defendant pleaded, no award made de præmiſſis. 
On demurrer it was objected that it was not jaid, nec de aligua 
parte inde, for if a bond be to perform an award of 2 or either 
of them, it is not ſufficient to plead that thoſe made no awerd, 
without adding, nec aliquis eorum; but if an award is to be 
made of the manors of D. and S. or either of them, and the 
award is made of D. only, it is well enough. But as to the 
firſt part, it was anſwered that nullum fecerunt arbitrium de 
præmiſſis is well enough; for that implies nec de aligua parte 
inde, eſpecially if the contrary is not ſbetun in the replication, and 
therefore it ſhall never be intended that an award was made of 
ſome part; Curia adviſare vult. 2 Mod. 27, 28. Paſch. 27 
Car. 2. C. B. Bridges v. Bedingfield. | 

29. Debt upon bond, the defendant craved oyer of the bond 
and condition, which was to perform an award, / as it be in 

writing under the hand and ſeal of the arbitrator, and upon uu 
arbitrium pleaded the plaintiff replied, and ſet forth an award 
under the ſeal of the arbitrator ; the defendant reins, uo award 
under hand and ſeal, according to the condition of the bond, and 
upon a demurrer to the rejoinder, the defendant had judgment; 
for per Cur, the plaintiff ought to have replied, an award under 


the hand as well as the ſcal of * arbitrator, for he muſt plcac 
3 :t 
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ties &c. the 
defendant 
pleaded that 
the arbitra= 
LoIs made 


. 
— — 93 a — QC 
* J * 4 by — * mg * 
N TT . td ob Fas os ae ee: on py 8 
SE Ig EC LING ooo once 


4-3 ve 


=_ arbitrement. 


er award jt formally as well as produce it. 2 Mod. 77. Paſch. 28 Car. 2. 


3 0 C. B. Columbel v. Columbell. 


74086, and 5 
— to be delivered to the parties. Exception was taken, becauſe it was not expreſsly averred 
that the award was made in writing as required by the ſubmiſſion; ſed non allocatur, becauſe it 
mult neceſſarily be intended that it was in writing, it being pleaded that it was under the hands and 
ſeals of the arbitrators; but Hale then Ch. J. of C. B. doubted. Cited by Dolben J. Carth. 159. 
as a Caſe in C. B. when he was at the bar, Fulier v. Lane. S. P. and the Court held the 
replication n:ught for want of an a werment. Freem. Rep. 415. pl. 550. Mich. 1675. Jen- 
kinſon v. Alliton. | 

Submiſſion was of all controverſies between the parties, and the arbitrators te make and publiſb 
their award in writing under their bands and ſeals &. Upon nullum arbitrium pleaded the 
plaintiff replied, and ſer for:b an award, per ſcriptum ſuum indentatum ſealed with the ſeals of 
tbe arbitrators, to pay the plaintiff 661. and awers, that the award was ready to be delivered to the 
parties under the daxds and ſeals of the arditrators, and aſſigns the breach in eig it 
was objected, that it is t averred that the award was made and publiſhed under the baxds and 
feals ot the arbitrators, but only by writing indented ſealed with their ſeals; but it was anſwered, 
that it is afterwards laid that it was ready to be delivered &c. under their hands and ſeals, which 
is ſufficient; and judgment far the plaintitf; and affirmed in error. Lutw. 558. Mich. 11 W. z. 
Lambard v. Kingsford. | 


30. Debt upon bond for performance of an award; upon 
nullum arbitrium pleaded the plaintiff replied, that he was poſſeſſed 
- a mill, to which the defendant pretending title, brought an cject- 
ment, and had judgment by default; and the diſpute was, whether 
the defendant ſhould have it, or the plaintiff ſhould keep it, and 
thereupon they ſubmitted to the award &c. and afterwards, but 
before the time for making the award, the defendant brought an 
 habere facias pe/ſe{ſiomnem upen the ſaid judgment, and the mill was 
delivered ta him, and fic non ſtetit arbitris &c, Upon a demurrer 
to this replication, it was infifted for the defendant, that tho” 
L 120 ] he had the poſſeſſion, yet that matter is ſtill arbitrable; ſed 

r Cur. a particular controverſy is ſet forth in this pleading, 
and the defendant by his own act having taken away the ſubject 
matter, has alſo taken away the poſſibility to make an award of 
it. 2 Jo. 134. Hill. 31 & 32 Car. 2. B. R. Green v. Taylor. 

31. In debt upon bond to perform an award; the plaintiff 
pleads an award that the defendant ſhould pay to the plaintiff fo 
much &c. and that he tendered it accordingly, and that the plaintiff 
refujed ; the plaintiff replied that the umpire awarded the money 

ts be paid in 1 of all controverſies, and that the defendant 
did nit tender it, and concludis to the country; and upon a de- 
murrer it was inſiſted, that the plaintiff having alleged new 
matter in his replication, he ought not to have concluded to 
the country, for by that means he had deprived the defendant of 
bis traverſe to the new matter, and therefore cannot have judg- 
ment, eſpecially ſince it does not appear by the pleading whether 
the award was good or not; and of this opinion were Jones 
Ch. J. and Charleton, but Windham and Levins e contra, be- 
cauſe the defendant having admitted the award to be good, and 
taken upon him to plead performance, he ſhall not afterwards 
be admitted to traverſe it, to prove it no award, But if the 
award was not in ſatisfaction of all controverſies, and ſo an 
award of one part only, the defendant ſhould have pleaded at firſt 
no award, but to admit him now to a traverſe to prove it na 
| | award, 


* 


arbitrement. 120 


award, would be a departure. Court divided. 3 Lev. 164. 

Paſch. 36 Car. 2. C. B. Seal v. Crow. 

32. In debt on bond to perform an award in writing or by word Cath. 156. 

of mouth. The defendant pleaded, no award. The plaintiff OT 
replied, that at the time of the bond and award he had an action for 9 
candalaus words againſt the defendant, and that the arbitrators did n 4 
declare and publiſh their award thus, viz. that the defendant 17%, ,, 
ſhould pay the plaintiff 12 guineas, and all ſuch monies as he had very words 


expended in and about the proſecution of the plea aforeſaid, and that #4 net ge 
the parties ſhould give mutual releaſ:s to the date of the ſaid bond expreſſes | 


&c. It was objected, that the award is void, becauſe it does effect and 
not mention any ſuit before to refer the (plea aforeſaid) unto. But ſubitance of 


. . 5 f it, and 
per Cur. if the award had been in writing, with ſuch form of /...;,. 


expreſſion, it could not be good, but in ſetting out an award by where it 
parol it is ſufficient to ſhew the effect and ſubſtance of what was ſaid, 
awarded by word of mouth, and it is ſufficiently ſhewn that this youre 5 
award was made concerning the action of flander; and judg- & ſuper 
ment for the plaintiff. 2 Vent. 242. Mich. 2 W. & M. in Tremiffis 


| bitrave- 
C. B. Hanſon v. Leverſedge. | „ 
2 | | Be: terminave- 
runt, it is tantamount to ſaying that the arbitrators for the concluſion of all differences between 
ce parties accorded &c. and judgment accordingly. Comyns's Rep. 330. pl, 167. Mich. 6 Geo. 
1. C. B. Thomlinſon v. Arriikin. ; 


33. And it was alſo held, that the plaintiff need not fhew that If the ſuir 
there was cauſe of action; for that is left to the arbitrators, and _— — 
. . 2 
they have power to award charges thereupon, though in point e 


of law there was no cauſe of action, becauſe the parties have the award 


made them their judges. 2 Vent. 242, 243. Mich. 2 W. & M. mY 
in C. B. Hanſon v. Leverſedge. Carth. 156, 
155. © 


And 2 Vent. 14}, the Court ſaid they were not ſatisfied with the opinion reported by Sicerfin 
in Spigurnel's Caſe, and ſaid that he was then a young reporter, [The caſe is at Sid. 12. pl. 9. 
$pigurnel v. Jene, ] | | | 


34. Submiſſion was, ita quod the award be made &c. by the 
arbitrators, and if not, then ita quod it be made de præmiſſis by 
the umpire, either in writing or by word of mouth, before two 
witneſſes, at or before &c. The defendant pleaded, nullum arbi- 
trium; the plaintiff replied, and ſhewed an award made by the 
umpire by word of mouth, but did net aver that it was made L 121 ] 
before * and therefore judgment was given for the de- 
fendant. Lutw. 536. Trin. 10 W. 3. Wilſon v. Conſtable. 
5. Averments are allowed in pleading to make an award The alleg- 
good; per Gould J. Ld. Raym. Rep. 612, Mich. 12 W. 3. in 1 * 
Caſe of Clapcott v. Davy. made de & 


8 ſuper pre- 
miſſis ſupplies all averments; per Holt Ch. J. Ld. Raym, Rep. 533. Hill, 11 W. 3. in Cale of 


Doyley v. Burton. 
But an award that is void in itſelf cannot be made good by an averment that it was made de & 


ſuper præmiſſis. Ld. Raym. Rep. 247. Trin. 9 W. 3. Bacon v. Dubarry. 
36. In debt on bond to perform an award, the defendant 12 * 
532. Tur- 


pleaded, no award ; the plaintiff replied, and ſet forth an award hw. 
f K 4 with Thornige 
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S. C. ad- 
Judged for 
the deten- 
dant.—Ld. 
Raym. Rep. 
ts. Fore- 
land v. Hor- 
nigold S. C. 
ſays the 
Court gave 
Jeave to 
diſcontinue 
upon pay- 
ment ot 


648 
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with a profert in curia, and there were ſeveral material omiſſions 3 
the defendant craved oyer, and demurred for the variance be- 
tween the award in the replication and the oyer; per Holt Ch. 
J. in debt upon a bond to perform an award, if nul agard fait 
be pleaded, and the plaintift replies, an award. &c. and iflue is 
thereupon, and there is a material variance between the award 
given in evidence and the award ſet forth in the replication, it is 


| againſt the plaintiff; but if the variance be only by omiſſion 


of that which is void, it is no material variance being no ma- 
terial part of the award; but becauſe the variances are by 
omiſſions that are material, judgment mult be for the defendant, 


1 Salk. 72. pl. 9. Trin. 13 W. 3. B. R. Foreland v. Marygold. 


Courtney v. Hornigold, S. C. and ſays, that it appeared on the oyer that it contained more matte; 
than the plaintiff hewed in his replicativa, and that Holt Ch. J. adviſed them to diſcontinue and 
pay colts, and fo tiey did. | 5 ä | 


(E. a) Pleadings. Of ſetting forth the Breach 
Hy" of the Award. | _ 


1. I pleading performance where the award is that A. ſhall pay 
t B. 20l. and then B. ſhall releaſe to him totally, and A. 
brings debt upon an obligation, it is ſufficient for B. to few 


this matter, and that A. has not paid the 201, Br. Arbitrement, 


pl. 28. cites 26 H. 6. 15. | 

2. So he ſhall ſay if he himſelf has releaſed ; for he is not bound 
to releaſe till the other has paid the 20l. Br. Arbitrement, pl. 
28. cites 36 H. 6. 15. | 

3. It was ſaid, that in debt upon arbitrement he may traverſe 
the arbitrement or wage his law, Br. Traverſe &c. pl. 245. 
Cites 13 E. 4. 4. | 
4. In debt upon an obligation, the defendant pleaded, condition 
to ſtand to the arbitrement of J. and N. ſ% that the award be 
made before ſuch a day, and ſaid that the award was not made by 
the day, the plaintiff may ſay that they made ſuch award before 
the day, which the defendant in ſuch a point, and ſpe certain in 
what, has brcken , for he ſhall ſhew the breach in ſome point 
certain, for otherwiſe action does not lie; quod nota, Br. 
Arbitrement, pl. 42. cites 31 H. 8. Ee. - 

5. Submiſſian was of all matters, ſuits, quarrels, actions, and 


: 


debates whatſoever, now depending between them at law, or 
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otherwiſe in controverſy between them. The award was 15 
pay the plaintiff ſuch a day Il. in ſatisfactian of all accounts, ſuits at 
law, arrearages of tithes 2% taken at any time before &c. 
The breach was alleged for not paying the rl. the defendant de- 
murred, becauſe the plaintiff did not aver that there was any 
ſuit depending &c. at the time of the ſubmiſſion ; for if there 
was not, the award was void and out of the ſubmiffion, but ad- 
judged by 2 juſtices (only preſent) for the plaintiff, ep” - 
| 3 5 | | a 


Arbitrement. 


all be intended to be adjudged for matters in ſuit, and an averment 
"needs not; for otherwiſe every award may be avoided by ſuch 
a naked ſurmiſe. Cro. E. 66. pl. 14. Mich. 29 & 30 Eliz. 
Fuller v. Spackman. | | 

6. In debt on an arbitration bond, the defendant pleaded, that 
the award was, that defendant pay the plaintiff ſuch a day 1001. 
er find two ſufficient ſureties to be bound with him for payment at 
20/. a year, and that he had performed the ſaid award. The 
plaintiff replied, that the defendant had not paid him the ſaid 
100l. and ſo aſſigned the breach of the award in the non-pay- 
ment. Upon demurrer by the defendant the Court was clear 
of opinion that the replication was good; for tho' the award be 
in words disjunctive, yet in law and ſubſtance it is ſingle; for 
as to the finding ſureties the award is void, and ſo nothing is 
awarded but the payment of the 1col. at the day, to which 
the replication 1s a full anſwer; and judgment for the plain- 
tiff. Le. 140. pl. 194. Hill. 30 Eliz. C. B. Oldfield v. 
Wilmer. ä | 

7. A ſubmiſſion was about an incleſure between Barton-Down 
and North. Doron. The award was of an inclaſure between the 
down of the defendant and the down of F. S. and it is not averred 
that they are all one. And then tho' the iſſue was upon nul tiel 
arbitrement, yet the breach not being well afligned there cannot 
be any judgment for the plaintiff, Fenner and Clench J. ab- 
ſentibus aliis, held this a material exception, and ſo judgment 
was ſtayed. Cro. E. 676. pl. 5. Trin. 41 Eliz. B. R. Withers 
v. Drew. | | | 5 

8. Debt upon bond to perform an award, the defendant ple d 
nd award; the plaintiff replied, and ſet forth the award, but 
aſſigned no breach. It was moved after verdict, that the repli- 
cation not having aſſigned any breach, there was no cauſe of 
action; for the bond is not for debt, but guided by the con- 
dition, and unleſs the Court be ſatisfied that the plaintiff has 
good caufe of action the Court cannot give judgment, and this 
is a defect in matter of ſubſtance, and not helped by any ſtatute. 
And of this opinion was the Court, and judgment was ſtayed. 
Cro. J. 221. pl. 2. Paſch. 7 Jac, B. R. Barret v. Fletcher. 


that the plaintiff is no: bound in any caſe to ſhew a breach, unleſs in the caſe of an at 
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Ow. 152. 
8. C. ad- 
judged for 
the plaintifſ. 
Sav. 
120. pl. 
189. Will- 
mer v. Old- 
field, S. C. 
adjudged for 
the plaiutiti, 


Yelv. 2:2, 
„. 
and held ac- 
cordingly. 
per tot. Cur. 
præter Wil- 
liams ]. 
and judg- 
ment ſtayed. 
—-Brownl. 
105. S. C. 
accordingly. 
Saund. 103. 
Arg. ſays. 
rd, and the 


reaſon why he muſt do ſo in that cafe is, becauſe an award may be gend in part, and void in part, 
and therefore muſt ſhew a breach that the Court may adjudge if he has well conceived his action 
or not; for perhaps he has brought his action for a breach of that part of the award which is 
void in itſelf, and fo has no cauſe of action. 

In debt upon bond for performance of an award, the defendant pleaded non ſubmifit, upon which 
they were at iſſue, and there was a verdict for the plaintiff, and it was moved in arrett of judgment, 
that there was no breach aſſigned; but the Court held it good, with this difference, viz, where 
upon the oyer the bar is non ſubmiſit, there it is good; becauſe the plaintiff has no time to ſhew 
a breach, but is forced to the iſſue; Zu where he is at liberty to reply to any part of the award, 
be ought alſo to ſhew A breach, or elſe it is not good tho” it be after a verdict. Sid. 290. pl. 6 
Trin. 18 Car. 2. B. R. Kind v. Carter. | 


9. Award was, that the defendant and one of the arbitrators Caſe _—_ 
Omite fo 


Jhould enter into a bond of dl. to the plaintiff &c. In debt Pome 
brought upon the bond of ſubmiſſion, the plaintiff alleged for award. the 
E | breach, J 
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e breach, that the defendant and the arbitrator had not entered 
the an into the bond. But by Doderidge J. though they 2 jointly had 
was of :bat not entered into the bond, yet it may be that the defendant 
_ dd alone had entered into the bond, and the arbitrator need not enter 
ir the ſub. into it, becauſe as to him the arbitrement was void; and to this 
Iles, and the whole Court agreed, and cited L. 5 E. 4. 108. Godb. 164, 
the snes 165. pl. 230. Paſch. 8 Jac. C. B. Pits v. Wardall. 


affigned 

was, that the defendant had not performed that which was ſubmitted and arbitrated, nec arbitrium 

predict” performavit in aligue, and ſo to iſſue, and found for the plaintiff; it was moved in 
arreſt, that the award was void as to things not ſubmitted, and the breach was aſſigned 

L 1 23 J in chat as well as in the other, and the jury had given entire damages; fed per Curiam, 
the words nec arbitrium prrformavit in aliquo, refer only to that which was within 

te ſubmiſſion, and for the reſt the award was void, and by conſequence no award, and therefore 

damages could not be given tor that, 2 Roll, Rep, 46. Trin. 16 Jac. B. R. Tomkins v. Webb. 


2 10. The defendant was awarded to pay the plaintiff 201. at 
Bridees, Mich. The plaintiff before Michaelmas releaſed to the defendant 
S. C. ſays all adtiaus and demands. The whole Court conceived that this 
= hole is no bar to the plaintiff's action; and Williams J. took a dif- 
Sede ference where an obligation is entered into for payment of money 
of the ſame at a day to come; it is there a debt and duty preſently, and may 
Williams J. be diſcharged by ſuch releaſe before the day of payment; but 
and that the that it is not ſo in caſe of an annuity, rent, or in an action of 
plaintiff had debt for non-performance of an award for payment of money at 
good caule a day to come. But no judgment was given, Cro. J. 300. 


dee pl. 4. Paſch. 10 Jac. B. R. Tynan v. Bridges. 


cauſe was 
ended between the parties, they perceiving which way the Court inclined, and ſo no judgment wag 
given. Yelv. 214. Bridges v. Einon, S. C. ſays that the whole Court held this releaſe as 


2 bar to the action, and Velverton was of counſel with the plaintiff,——Brownl, 11 5. S. C. but 
3s only a tranſlation of Yelverton. | 


11. On a ſubmiſſion of a battery the award was that the de- 
fendant releaſe the action, and the plaintiff to pay him 105. in J 
Faction for the a The plaintiff /et forth that he tendered a 
releaſe, and the defendant refuſed to ſeal it. Defendant rejoined, 
that he refuſed to ſeal becauſe he was not paid the 10s. in ſatiſ- 
faction of the battery. The Court held clearly that this is a 
good breach, and not to be helped; for by tendering the re- 
leaſe according to the award the payment of the 10s. was not 
thereby diſcharged, and therefore the ſealing it by defendant 
ought to precede, becauſe this releaſe goes only to diſcharge the 
action as to the battery, and the refuſal to ſeal it is a clear breach; 
and judgment for the plaintiff. 2 Bulſt. 117. Trin. 11 Jac. 
Bilfoord v. Flint. „ | 
3 Buift. 69. 12. The award was to pay money on or before the 16 June &c. 
1 oo * The breach afſizned was, that he did not pay it on the 16 June; 
Judged ac- but all did agree that this was well aſſigned; for when it is 
138 in alleged that it was not paid on the 16th of June, it was not paid 
the Exch*” before the day. Bridgm. 90. 91. Mich. 12 Jac, Perryn v. 


quer Cham- 

ber, where Barr y. 

a former | | | 

judgment was affirmed. ———S, P. adjudged accordingly, 3 Lev. 293. Hill. 2 W. & M. in C. B. 
atnough v. Holgate. 2 Vent. 221. S. C. che Court inclined that the award was good. 


Bed adzornatur, 
| 13, If 
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13. If there are divers breaches of an award, you may gn 
hut one breach of them in action brought for breach of the award. 
Sic dictum fuit. Sti. 429. Hill. 1654. in Caſe of Fowkes v. 
Copſye. | 
14. An award to make a leaſe before the 21 Of. which was 
two or three months after, and that upon making theregf the 
leſſee ſhall pay gol. The queſtion was, whether the leſſor ought 
to give notice to the leſſee when he would make the leaſe; for 
otherwiſe he muſt always carry 5ol. about him. Reſolved per 
Cur. that notice was not neceſſary. Vent. 93. Trin. 22 Car. 2. 
B. R. Collet v. Padwell. 1 
15. Upon an dl flea pleaded in award, no breach need be 3 Lev. 24. 
fiend 3 Lev. 17. Paſch. 33 Car. 2. C. B. Bowyer v. '® 33 
lorkſide, C. B. 


Genne v. 


Tinker, S. P. adjudged accordingly- 


16. An award was that the defendant ſhould pay 29l. upon 
delivery of the award to him. The plaintiff averred that the 
award was delivered to him, and that the money was not paid. 

It was objected that the law, by a reaſonable conſtruction of 
the award, would allow a reaſonable time to pay the money, L 124 J 
becauſe it was to be ;upon the delivery of the award, and that 
might be when the defendant was on a journey, or far from 
home; beſides the plaintiff ſhould have alleged that it was not 
paid upon the delivery of the award, nec unquam poſiea. But the 
opinion of the greater part of the Court was that the breach 

was well aſſigned, and that it ſhall not be intended that the 
money was paid after ; and if it had been paid after within a 
reaſonable time, the defendant ought to have pleaded it ; and judg- 
ment for the plaintiff, Lutw. 389. 393. Hill. 2 & 3 Jac. 2. 
Strong v. Saunders, 

17. Where the matters awarded are diſtinct, and not the one 
depending on the other, there the award may be good as to one 
part, and void againſt the other; and in that caſe the breach 
muſt be aſſigned in that part that is good; per Cur. 12 Mod. 
585. Mich. 13 W. 3. C. B. Lee v. Elkins. 

18. An award was that all ſuits ſhould ceaſe between A. and B. 
Reſolved that the proſecution of a ſuit by A. againſt B. and C. 
is no breach. 1o Mod. 205. Hill. 12 Ann. B. R. Barnardiſton 
v. Foulyer. | | 


(F. a) Pleading. Of che Performance thereof. 


I. IN treſspaſs the defendant alleged, arbitrement that he ſhould — w 
give to the plaintiff a piece of cloth, the which he was at all . "ug 

times ready to give, and yet is, and brought it into Curt; judg- 4. 30. S. P. 

ment fi actio; and a good plea. The plaintiff ſaid that he re- & S. C. 


quired it, and the defendant refuſed to give; and the iſſue taken ws 2 
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ditrementis that he did not refuſe. Br. Arbitrement, pl. 12. cites 7 H. 
No ple, IT . 
Ml Goes pot + 31. 


fay toat be 
Gas paid toe ſum awarded, or has been at al/ times ready to pay, and yet is, and offer the money 


is Curt; and this where the day of payment is paſt, as it ſeems. Br. Atbitrement, pl. 19, 
eites 3 H. 6. 25. S. P. Br. Double Plea, pl. 43. cites 8 H. 6, 25. 


2. Arbitrement is a good plea in raviſbment of ward, that the 
defendant ſhould re-deliver the infant to the plaintiff, which he has 
done; and ſo it ſeems very often, that he who pleads arbitrement 
ſhall plead the performance of it, and it is a good plea as here 
without deed; contrary in aſſiſe; per Horton, quod Hank 
conceſſit. But quære if this be a good plea in Gig, tho“ it was 
by deed. It ſeems that it is not. Br. Arbitrement, pl. 16. 
Cites 14 H. 4. 24. N 

In debt on 3. He who pleads arbitrement engt to plead that he has per- 
. _ or formed his part, and ſhew what or bote, or to ſay that he is at all 
of an arbi. times ready to perform it; for otherwiſe it is no plea, Quod 


trement, the nota. Br. Arbitrement, pl. 45. cites Fitzh. Arbitrement, 10. 
gefendant P. 22 H. 6. 52. and 19, 45 E. 3: 16. 


cannot ſay 


that he has | | | 
rigrmed it; but ought to eu the aware, and bet he has performed it. Mo. 3. pl. 9. 


aſch. 28 H. 8. Anon. 


4. So in debt upon an obligation with condition to perform 
an award, which was to enfeoff, or releaſe, or pay 201. The 
defendant pleads performance generally, not ſhewing which of them 
he hath performed, and ill ; for tho' performance of any one of 
them would have been a good excuſe, yet he muſt ſhew what he 
hath performed. Heath's Max. 51. cites 27 H. 6. 1. 

'5. So A, and B. were jointly and ſeverally bound to /land to an 
award to be made between them and F. S. The arbitrators 

F 125 ] awarded that A. ſhould pay Jos. to B. and that B. ſhould pay unto 
FJ. S. 1cl. In debt on the bond it will be no good plea for A. to 
ſay that he had performed the award, without fhewing in what 
manner it was performed, and likewiſe how B. had 1 it; 
for he is bound to him alſo. Heath's Max. 51. cites Bendl. 5. 
6. In debt upon an obligation the defendant ſaid that the obli- 
gation was indorſed to ſtand to the arbitrement of IV. N. who 
awarded that the plaintiff ſhall pay to the defendant 20l. at T. before 
Michaclmas, and that then the defendant ſhall make a releaſe to the 
plaintiff, and that the defendant fhall be nonſuit in ſuch an action, 
and that the plaintiff has net paid the 20l. and a good plea; 
for the defendant is not bound to do any thing as here, if the 
plaintiff does not firſt pay the 20l. by which the plant” jaid 
that he came there at the fourth hour of the vigil of St. Michael, 
and there was continually till the feaſt of St. Michael, and neither 
the defendant nor any far him came there ts receive the 201, whilſt 
the plaintiff was there ready to have paid it, and the e | 
faid that he was there from the 11th hour of the vigil till the feaſt, 
&c. abſque hic that the plaintiff was there ready to pay. And per 


Cur. the traverſe hall nat be ſuffered; for iſſue is tendered before, 
| a VIZ. 
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viz. in the negative, that the plaintiff was there ready, and the 
defendant did not come there, therefore it ſuffices for the de- 
fendant to ſay that he was there ready &c. and it is the part of 
him, who ſhall pay, to tender the money, and it is not for the other 
to demand it; but if it be tendered, and he refuſes, there the 
other may allege that which may make iſſue. And per Danby 
and Moyle J. if the plaintiff be ready any time before Michael- 
mas to pay, it ſuffices, and he is not bound to be there con- 
tinually. Br. Conditions, pl. 91. cites 36 H. 6. 15. | 

7. Award was that H. diſcontinue his ſuit againſt K. and pr. Condi. 
bring to K. one E. his ſervant, by ſuch a day, at L. and he ſaid ou » pl 
that he diſcontinued the ſuit, and delivered E. to N. by command of 3 Cg 
X. at S. in the county of WW. whereas H. and X. were ſirangers fays chat the 
to the obligation, and it was agreed that the award was void as eee, had 
to E. becauſe the ſubmiſſion was of all ations perjenal, and it is 2 
not alleged that any action was pending between H. and K. for E. is not good, 
the ſervant of K. at the time, &c. and therefore it is out of the becauſe the 
ſubmiſſion; contrary if the ſubmiſſion had been F all actions and 3 


guarrels; but per Moyle it is ſufficient if cauſe of action was t ſuir 
then between them; Brooke ſays, Quære inde; for contra per e 
nued, nor 


Priſot plainly. Br. Arbitrement, pl. 27. cities 36 H. 6. 8. e 


in what 


Court, nor if it was by plaint or by writ ; for he ought to have ſaid, that he continued it to ſuch a 
day, and not after. And alſo the delivery oi E. at another place, and to another perton than to K. 
and by the command of K. is not good; for K. and H. were rangers to the obligation, and a ſtran- 
ger to my obligation cannot diſperſe with my obligation, and between ſtrangers it ſhall be performed 
ſtrictly; but the party and privy may diſpenſe with it, as where it is to pay 121. ke may take another 
thing in ſatisfaction, or take it at another place. 


8. But where it was awarded that H. Shall pay 294. to him who 
brings E. to A. and this ſame H. brings E. to A. there he need 
ct plead that he paid 20d, for he cannot pay it to himſelf. Ibid. 

Two ſubmitted themſelves to ſtand to the arbitrement of Br. Arhitre- 
3.8 of all treſpaſſes &c. who awarded that the one fall pay to the mens, pl. 
«ther Jol. ſcilicet 10l. in hand, and that he ſhall find three ſeveral }g ©. 
ſureties to be bound every one in lol. to pay the zol. reſetne at a cer- 22,22, 8.P. 
tain day, and by the opinion of the juſtices the award was void; 4ccording!y- 
but he /hall plead the award verbatim as the arbitrators give it, and 
in the performance he fall ſay, that he himſelf was bound for the 
payment of the Zol. reſidue at the day &c. and ſhall not ſay if he 
found ſureties or not; and yet he ſhall be excuſed, becauſe he 
cannot compel the ſureties to be bound. Br. Arbitrement, pl. 

39. cities 17 E. 4. 5. : 5 
10. If arbitrators award, that the party ſhall be bond ts pay { 126 J 
the 10l. by their advice, this is void; for they cannot give their 
award twice; contra, if they award that he ſhall be bound by 
the counſel of the other ; per Brian, Nele, and Choke ; note 
the diverſity. Br. Arbitrement, pl. 51. cites 19 E. 4. 1. 
I. Award was on the 1ſt of May, that A. frowld withdracy 
his ſuit in treſpaſs again B. and that B. in ſatisfaction of the 
{aid treſpaſs done to A. ſhall pay A. fol. and that A. fhall re- 
leaſe the ſurety of the peace which he has againſt B. in the King's 
Bench; 
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Bench; A. by his attorney retraxit his ſuit; this is a breach of 
the award, for it ought to be done in perſon. Jenk. 136. pl. 80, 
12. Award was made the 1ſt of May, and that B. /hould pay to 
A. 10s. in ſatisfattion of the treſpaſs, without mentioning any time 
payment; and tender was made of the ſaid 10s. in Octabis 
Michaelis next; this is a breach of the award. The arbitrement 
is good, tho” no time be mentioned. Payment or tender ought 
to be in convenient time after the award; and 5 months as in 
this caſe, between the award and tender, are not a convenient 
time. A tender and refuſal of the 10s. in a convenient time, 
had ſaved the obligation as to this point. Jenk. 136. pl. 80. | 
12. If two are bound each to the other to and to the award 
of J. N. who awarded that the one ſhall pay to the other 20l. and 
that the other releaſe to him all actions; per Rede Ch. J. the one 
ſhall attend upon the other to perform this award, but each is 
bound to perform his part as ſcon as he can, in pain of forfeiture of 
his obligation; and ſo ſee here that there needs no requeſt by him. 
But per Kingſmill, all ſhall be performed at one time; and per 
Brudnell, the one is not bound to releaſe till the other has paid; the 
reaſon ſeems to be, in as much as by the releaſe the obligation, 
which is his remedy to obtain the ſum, Hall be determined as it 
' ſeems. Br. Conditions, pl. 86. cites 21 H. 7. 28. 
Pendl. 97. 13. Debt upon bond conditioned to perform an award of 


245: certain perſons &c. ſ as it be made and given to the parties, or 


| Maccieſ- ene of them, before &c. the defendant by way of prote/tatio ſaid, 


field, S. C. that the arbitrators made no arbitrement & pro placito dicit quod 
ſays the . tis & . os 7 
non deliberaverunt in ſcriptis &c. not denying but that it was de- 


lea was . 2 
nd livered by parol to ſome of the parties, for if it was delivered to any 


naught, for of the parties, tho' not to all, it is ſufficient; and ſo it was ad- 
raveruntin Mich. 4 & 5 Eliz. Anon. _ 

ſcriptis ; | 

whereas the condition is (given up in writing), and therefore it ſhould be (non reddiderunt in ſcrip- 
2 but ſays this is otherwiſe reported in Dyer, and that he ( Bendloets) was of council with the plain 


Bond of ſubmiſſion war, ſo as it be ready to be delivered to both parties on er before ſuch a day; the de- 
ſendant pleaded, no award made; the plaintiff replied, and ſhewed an award ready to be delivered to 
the defendant, that be ſhould pay to the plaintiff <1. and aſſigned the breach in not paying it; the de- 
ſendant demurred, for that the plaintiff did not ſhew that it was ready to be delivered to both parties, 
but to the defendant only; but adjudged, it ſhall he intended te be ready to be delivered to both, and 
if it was not, the defendant ought to have pleaded it at firſt, and his pleading it after is a departure. 
Lev. 133. Trin. 16 Car. 2. Br. Garret v. Werden. | 

Bond of ſubmiſſion was, ita quad it be made, and ready to be delivered ſuch a day; the defendant 

leaded an award ; the plaintiff replicd, a parol award, and avers it was made, and ready to be de- 
li vered ſuch a day. On demurrer it was infiſted that a paro! award was deliverable ; for a man 15 
ſaid to deliver a meſſage as well as a letter, and there is an oral. as well as a manual tradition; and as 
a parol award is capable of delivery, ſo it is ready to be delivered trom the time it is agreed upon 
and judgment accordingly for the plaintiff. 1 Salk. 75. pl. 17, Trin. 3 Ann. B. R. Oates v. Brom- 
hill. 6 Mod. 160. S. C. and the Court at firſt thought the words (ready to be delivered) muſt 
mean a delivery in writing ; but afterwards ibid. 176. S. C. the Court notwithſtanding a Caſe of 
Wood v. ArDIsrT in C. B. all held, that a parol award is capable of a delivery, viz. a declaration of 


it to the parties, or either of them if they defire it; and that it is ready to be delivered as ſoon as 


agreed upon, and the readineſs need not to be averred, becauſe the very alleging the award made im- 


ports it; and per tot. Cur. judgment for the plaintiff, 


L 127 | | | 
Award was 14. An award was to pay the plaintiff 101. the defendant plead- 
— ed performance ; the plaintiff replied, non-payment ; the e 

7 | | rejoined, 
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rejoined, that he tendered it to the plaintiff, and he refuſed it. Dyer /-«/arcleaſe, 


thought this a departure, for in the bar the defendant pleaded, that " e N 
he had performed the award, and ſhewed how, and now in the re- een 


joinder is only a tender and refuſal, which is not a performance «rce; the 
of the award, altho' it be not any breach of it. 4 Le. 79. pl. 168. Pan 


"a ; , lied that 
29 Eliz. C. B. Clinton v. Bridges. 2 


| | ay him 
&c. the defendant rejoined, that he was ready to pay him at the day and aan &c. 
Agreed that this is a departure; for he pleads performance, which is all one as if he had pleaded 
payment &c. and by his pleading ready to pay, he relinquiſhed his firſt plea ; and payment, and ready 
to pay, are different iſſues. Beſides he does nor ſer firth rhe time when he tendered it, and therefore 


judgment was given for the plaintiff, Sid. 10. pl. 6. Mich. 12 Car. 2. C. B. Butcher v. 


T5. In debt on an obligation with condition to perform an 
award, which was, to deliver up all the houſes he bad; the defen- 
dant pleaded, that he delivered up all &c. without ſhewing what 
they were; the Court were clear of opinion, that the plea was 
ill. Le. 71. pl. 95. Mich. 29 & 30 Eliz. Brett v. Auder. 

16. It was awarded, that defendant ſhould diſcharge and ſave 
harmleſs A. from ſuch an obligation; he pleads, non damnificatus ; 
this was held ill, for he ought to ſhew how particularly, and it is 
not enough to anſwer to the damnification only. Le. 71. pl. 95. 


Mich. 29 & 30 Eliz. Brett v. Audar. 


17. In debt on bond to ſtand to the award of J. S. ita quod it 


Whiting. 


The ſubmife 


be delivered to either of the parties before Michaelmas, The de- r was, itz 


fendant pleaded that no part theres was delivered ta him before Mi- 
chaelmas. It was inſiſted that if it were delivered to any of them, it 
is ſufficient; but all the juſtices (abſente Anderſon) held, that 
one part of the award ought to be delivered to each party, fo as he 
might take notice thereof, and that the word (either) ſhall be ex- 


guod the 
award be 
delivered to 
either fi be 


parties be= 
fore Alich. 


In debt the 


pounded as (every). But when Anderſon came into Court, he 3 

doubted thereof, and the matter was referred again to arbitra- 2 2. 

tion. Cro. E. 448. pl. 13. Mich. 37 & 38 Eliz. C. B. Parker de t 

v Parker. | him, but does 
. not ſay it 


was delivered to the defendant alſo ; adjudged that the delivery ought to have been to bo 


th, tor ſo the 


word either } fignifies in this place; for the intent of the condition, that every , em might have 
conufance thereof, and judgment for the defendant. Cro. E. 797. pl. 44. Mich. 42 & 43 Eliz. 


C. B. Block v. Palgrave. 


18. An award was, that the defendant ſpoul mate ſubmiſſion, and 
acknowledge himſelf ſorry for all treſpaſſos and words, at or before the 
next Court, to be holden for the manor of P. the defendant plraded 
that he went to the next Court to make his ſubmiſſion, and to ac- 


kno wledge himſelf ſorry &c. and was there ready to perform it, 


but that the plaintiff was not there ready to accept it; per Cook 
and Foſter, the defendant had done as much as he ought to do, 
and becauſe the plaintiff was not ready to accept his ſubmiſſion, 
he was diſcharged ; for it is perſonal and with intent to make 
them friends, and ſo both ſhould be preſent; but Walmſley and 
Warburton contra, for he might have made his ſubmiſſion, tho' 


the plaintiff was not ready to accept it, as well as a man may 
ſubmit himſelf to an award of a man who is abſent ; for tne making 


it is only to ſhew himſelf ſorry for what he had done and fa'd. 


Et 
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Roll Rep. 
7. pl. 9. 
S. C. ad- 
judged for 
the defen- 
dant. 
2 Bulſt. 93. 
ſ 128 J 
S. C. and 
judgment 
accordingly; 
per tot. Cur. 
—Þrownl. 
22, Free- 
man v. 
Shields, 

S. C. ad- 
judged ac- 
cot dingly. 


But if it be 
awarded to 
be paid in 
Such man- 
ner, and at 
fuecb times, 
25 is ex- 


preſſed in the indentme, then it muſt be ſet forth at large. 
Th: like of an award for payment of money given by a will. 


Anon. 


Ir is a good 
periormance 
ot an award, 
vhich or- 
Ecred a re- 


Arbitrement; 


Et adjornatur ; and the Court moved the parties to end it, be- 
cauſe it was a trifling ſuit. 2 Brownl. 48. Hill. 8 Jac. B. R. 
Cartwright v. Gilbert. | 

19. In debt for performing the award of J. S. the defendant 
pleaded that F. S. awarded, that whereas there was a ſuit in Chan- 
cery by the defendant againſt the plaintiff, that ſuit ſhould ceaſe, and 
that the plaintiff ſhould fland acquitted de qualibet materia in eadem 
contenta ; and avers, that he did not further proſecute the ſaid ſuit, 
and that the plaintiff always afterwards ſtetit inde quietus. It was 
objected on demurrer, that ſaying quod ſtetit quietus was not 
ſufficient, without ſhewing that be was diſcharged thereof in facto, 
and hw; and of this opinion was Doderidge J. on the firſt mo- 
tion; but afterwards all the juſtices the plea good, and that the 
words (ſtaret acquietatus) mean only, that by that award he ſhall 
be acquitted, and it differs from an award to acquit him of 
a debt, for there he muſt procure an actual diſcharge ; but 
an award that one ſhall be quit againſt the other, is a good bar 
in action brought by any of them, and judgment for the defen- 
dant. Cro. J. 339, 340. pl. 5. Paſch. 12 Jac. B. R. Freeman 
v. Sheen. I 

20. In debt on bond for performance of an award, which was 
to pay the rent mentioned in ſuch an indenture, the defendant in 
pleading performance thereof needs not to ſet forth the indenture, 
but may refer to it generally. Vent. 87. Trin. 22 Car. 2. B. R. 


Anon. 


Vent. 87. Trin. 22 Car. 2. B. R. Anon. 
Vent. 87. Trin. 22 Car. 2. B. R. 


22. Award was to releaſe to the time of the award, tender 
of a releaſe to the time of ſubmiſſion is good. Sid. 365. pl. 13. 
Paſch. 22 Car. 2. B. R. Baker v. Rocheſter. 


leaſe to be given of all to the time of the award, if the party gives a releaſe of all &c. to the time f 
the ſubmiſſion ; for that part of the releaſe which extends to the intermediate time is out of the power 


of the arbitrators. 


10. Mod. 2co. B. R. Arahat and Brandon.-——Per Powell J. 12 Mod. 588. 589. 


in Cafe of Lee v. Elkins, cites 1 Roll Ab. 269. and Sid. 265. [365] per Windham and Hutt. 29. 
contra to Roll 244. [254] and Nevill J. cited Hob. 109. contra to Roll Abr. 254. - 

To conftrue a tender ot a releaſe to the time of ſubmiſſion to be good, where the arbitrators have 
ordered a releaſe to the time of the award, would be to make an award, and not declare the law upon 


it, and then farewel all awards; per Trevor Ch. J. 


12 Mod. 589. 599. in Caſe of Lee v. Elkins. 


how. 272, Trin. 3 W. & M. Phelps v. Alcock, S. P. | 
If the arbitrators award releaſes ab initio znti! the time of the anvard, and the party releaſes until 


the time of the N this is a gecd performance of the award; per Holt Ch. J. Ld. Raym. 
Rep. 116. Mich. 8 W. 3. | | | Sta 


Tf it appear 
that a v9i4 
part of an 

award was 


intended as 
4 confidera- 


tion if a 
thing's Le- 
ing done on 
the other 
ide, it muſt 
be done, ot 


farmance præmiſſarum the other ſhall celcaſe for the purpoſe, there 
| * 


23. This diverſity is to be obſerved where an award conſiſts of 
divers things, and one of them. is void, and it be expreſsly ſaid, that 
upon performance of that wid thing the other party ball do ſuch a 
thing, there the doing of the void thing is a condition precedent, 
and muſt be averred before action againſt the other for not doing 
his part. But where there be ſeveral things in an award, and 
feme are good, and others not, and it is further ſaid that upon per- 


— o ME, 


fore Eaſter, and therefore he prayed delivery, and the int if /aid 


formed, alſgue hot that the ſubmiſſion was made, fo that the award 


Aldern ſaid the arbitrators at D. in the county of C. before the award 
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it ſuffices to make averment of performance of what is well awarded, eig here i, 


without more. 12 Mod. 588. Mich. 13 W. 3. per Powell J. 3 5 
Cites 2 Keb. 759. 833. [Pinkney v. Bullock. J the other 

fide which 
was deſigned for it, and he has a wrong done him by being forced to pay for a conſideration which he 
haz not; per Trevor Ch. J. 12 Mod. 99. Lee v. Elkins. Cites 2 Lev. 3. adjuuged in the Cale of 
Bargrave v. Atkins. | 
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(G. a) Plea in Bar. 


Saks 


I. DBT upon an obligation to ſtand to the arbitrement, 2% s. P. Br. 
fecerunt altguid arbitrium ante diem, is a good plea, and not yu _— 
* us ic. pl. 28. 
negative pregnant. Br, Negativa &c. pl. 17. cites 8 H. 6. 19. cites l 
1 : 7. and ſo 


W ee e 


quod non delibera vit arbitrium in ſctiptia 


2. In detinue of an obligation the defendant prayed garnifhment. [ 129 J 
The garniſbee ſaid that it was upon condition to land to th? award of | 
IL. N. ſo that it be made before Eaſter, and that it was not made le- 


that it was made upon condition, jo that the award was made before 
Penteceſt, before which fea/! they made the award, which he has per- 


was made before Eaſter modo & forma; and well, and not preg- 
nant. Br. Negativa &c. pl. 51. cites 21 H. 6. 52. 

3. In treſpaſs the defendant pleaded award made by A. B. &c. at 
IF. in Cam. 41. ſuch a day, that the defendant ſbould pay to the 
plaintiff 20s. in ſatisfaction of ail actions &c. which he paid Sc. 


which you mention, made an award that the defendant ſhould pay 205. 
and a Horſe, which horſe he has not paid, The defendant maintain- 
ed his bar, abſque hoc that they made award in the county of C. as 
the plaintiff has alleged, before the award made at W. Priſt, and 
the others e contra. Br. Confeſs and Avoid, pl. 20. cites 22 
H. 6. 52. | 

4. In debt the defendant pleaded, condition to fland to the arbi- 
trement of F. M. fo that it be made before Michaelmas and delivered 
in writing, and ſaid that he did not make arbitrement by the day, 
ner delivered it in writing z notwithſtanding that the one may 9 
ſuffice, yet becaule it is only one entire condition, therefore he 1 
may traverſe it in all; by the opinion of the juſtices. But 
Brooke makes a guare of this opinion; for it does not ſeem to be 
law. Br. Negatiya &c. pl. 41. cites 10 E. 4. 6. | 

5. In debt on arbitration-bond the defendant pleads an award 
made of 3 things. The plaintiff cannot reply that it was made of 
thiſe 3 things which he has performed, and alſo of another thing 
which the defendant has not performed, and for which he brings his 
action. If the defendant ſays the award was of 3 things only, 
abſque hoc that it was of the 4th thing, it is ill; but he ought to 

Vor. III. L traverſe 


FR 


Arbitrement. 


traveiſe alſuc hac that the award was made of 4 things; for an ar- 
bitrement is an entire thing which muſt be entirely traverſed, 
Arg. Pl. C. 95. a. Hill. 5 & 6 E. 6. in Caſe of Woodland v. 
Mantel]. 

6. Submiſfi9: was of all controverſies between the plaintiff and a 


ftranger (brother of the obligor the defendant). The award. 


Was, that the brother ſpauid pay the plaintrff zol. VIZ. 201. at Eaſier, 
and 197. at Alichaclmas next. The defendant pleaded payment of 
tve 20l. at Eater; but as ts the 10. he pleaded that his brother 


be torres, Hed before Nich. All the juſtices held the obligation forfeited 3 but 
becaute the Would not give judgment, becauſe the penalty (being 2091.) was 


w 2 aware- great for ſo ſmall a duty. Cro. E. 10. pl. 6. Kingvel v. Knap- 
edis become | 
a duty. 8 6 

Raym. 41 . 

416. S. C. cited per. Cur. as adjudged. 


— 


On a ſubmiſſion by A. and B. the award was that A. pry to B. or his aſſigns 3 l. within tv 
manche, and that upon payment they ſhould give mutual releaſes. B. died within the 2 muntbs, and 
leit the plaintif his executrix. Adjudged that the 30l. thall be paid to the exccatrix, and that the 
og ht to releaſe al! Jemands which the teſtator had againſt the defendant. 2 Vent. 249. Mich. 
6 W. & NI. in C. B. Daumy v. Veſey. 


ndged ac- 
cordingly. 


pi. 95. Bren 


L 130 ] 


1 
4 1 Debt upon bond to ſtand to the award of A. B. who award- 
* 1 = ed that the defendant ſhould pay to the plaintiff 201. but appainted 19 
F S. C. ad- certain day. The defendant confeſſed the award, but ſaid the 


Plamtiff never required him to pay it; and upon demurrer it was 
held no plea, becauſe the defendant at his peril ought to pay it 


71 Aw. -. 6 - 5 4 5 

Brett Caſe, in convenient time, and the plaintiff need not make any requett ; 
1 uſt and judgment for the plaintiff. Goldſb. 63. pl. 1. Mich, 29 & 
f | = = 30 Eliz. Brett v. Andrews. 

; — Le. -1. 


v. Audar, S. C. adjudged for the plaintiff. 


8. Submiſſim was to perform an award, ita h, it be mad: 
before Eajter, of all conti av, ie e K&M. The defendant pleaded, 1 
award, Ihe plaintiff replied, and ſhewed an award, and aligned! 
the breach. The defendant rejoined that en 16 Mar. before the 
award made, he diſcharged the arbitrators, and jo concluded as 
before, no award. The Court held that judgment ſhould be 
for the plaintiff; for by the rejoinder the detendant had ſhewed 
that he had forfeited the bond, tho' that be another matter than 
is in the replication, and ſo he ſhall have judgment ſuper totam 
rgateriam according to FRANC1s's Caſe. Win. 75. Paſch. 
22 Jac. C. B. Weſtly v. King. | 

9. Where the ſubmiſſion was to an award, and in an action 
of debt upon the bond, and nullum arbitrium pleaded, the 
plaintiff replied, and ſet forth the award; but did nat allege that 
it was delivered up by the arbitrators according to the ſubmiſſion. 

Upon demurrer to the replication it was held well enough, tho' 
the award was not alleged to be delivered according to the ſub- 


miſſion. Style 110. Irin. 24 Car. B. R. Langly v. Wybord. 


10. A ſubmiſſion was by parol of all controverſies to the award of 
A. and B. when they ſhould have leiſure to make it, and =} 
| miled 


— na Five 


arbitrement. 
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miſed each to pay the other ſo much if he did not land to the 


award. In caſe upon this promiſe the plaintiff averred that the 
aefendant did not land to it &. The defendant pleaded that 2 
aays after he revsked the ſubmiſſion. "he plaintiff replied that 
2 years after he requeſted A. and E. to make award, and that 
they had leiſure &c. but he did not anſwer to the revocation, 
ne therefore the replication was held ill. Sid. 281. pl. 10. 
Paſch. 18 Car. 2. B. R. Nugate v. Degelder. . | 

11. In debt on an award the /t:tute of limitations is no plea 
in bar, becauſe it is not an action which is grounded upon 
lending or contract, which debts are only within that ſtatute, 
Sid. 415. pl. 16. Paſch. 21 Car. 2. B. R. Hodſden v. Har- 


ridge. 


within the ſtatute; & adjornatur. 2 Saund. 64. S. C. adjudged for the plaintiff. 
Rep. 38. Trin. 30 Car. 2. in Chancery, Sweet v. Hole. 


12. Debt upon bond conditioned to perform an award. "The 


defendant pleaded, no award made. The plaintiff replzed, and 


ſrewed award. The defendant rej5ined, and ſhewed other par- 
ticular matters, which he averrcd to be notified to the arbitrators, 
and of which they made no award &. And upon a demurrer 
it was objected that this rejoinder was ill, becauſe the defendant 
did not traverſe the award ſet forth in the replication ; but Jones 
and Whitlock J. held that the traverſe ſhould have been by the 
plaintiff, and defendant ought only to maintain the bar, it being 
in the negative; for a negative waves an affirmative before, and 
he that pleads in the negative ſhall not take the traverſe ; and here 
the right order of pleading is, when the defendant pleaded, no 
award, for the plaintiff to reply, an award, and then to ſet it 
forth, and aſſign a breach (and yet the breach is not traverſable), 
and then the defendant ihall rejoin, nullum tale fecerunt arbi- 
trium, and ſo maintain his bar. Palm. 511. Hill. 30 Car. 2. 
B. R. Farrer v. Gate. 

13. An award cannot be pleaded in bar of any action, unleſs 


it appears that a preſent ſatisfaction r the demand of the plaintiff 


_ was given by the award itſelf, or one that was executed after, and 


before the action brought, or fer which the plaintiff may have action. 
This was cited by Treby Ch. J. in pronouncing judgment for 
the plaintiff, as mentioned by the plaintiff's counſel ; and he ſaid 
that the books go upon theſe ditterences, viz. If the award be 
tor payment of money, and the day of payment is paſt, the actual 
payment muſt be pleaded, or a tender and refuſal, which is a 
payment in law; but if the day of payment is not pa/?, there it [ 
ſuffices to plead the award itſelf, becauſe the plaintiff has remedy 
for the money by an action of debt on the award; but if the 
award be to do a collateral att, as to ſeal a bond to the plaintiff, 
or the like, there tho' the day is paſt, yet the pleading of the 
award ſhall not bar the plaintiff, if the detendant does not like- 
wiſe plead that he has performed what was awarded on his part, 
unleſs he aſſigus ſome default in the plaintiff as a reaſon why it 
L 2 | Was 


Lev. 273. 
Hodgſon v. 
Harris, 

S. C. the 
Court in- 
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it was net 
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was not done. Lutw. 56. Hill. 6 W. 3. in Caſe of Dighton v. 


| Whiting. | 
— Nod. 221. 14. Award of a collateral thing in ſatisfaction is a good plex 
illoe v. thout ſhewing a performance, per Holt; but per Powell it muſt 


. TU 
Baily, S. C. ? ; 
and ibid. be averred. 1 Salk. 76. pl. 19. Mich. 3 Ann. B. R. Parſloe 
223. S. P. v. Bailey. 
accordingly, 
dy Holt Ch. J. 2 Ld. Raym. Rep. 10:2. Purſlow v. Bailey. S. C. accordingly ; but the Court 
would not give judgment, becauſe it was a trifling affair. 


( H. a) Submiſſions and Awards, by Rule of Court. 


1. WHEN the party ſalmits himſelf to an abitrement by an ex- 
| trajudiciai 941 je, as by conſent, there he cannot be ſued mn. 
equity or impriſoned for non-performance of the award, unleſs he has. 
at any time agreed or aſ/c::ted fo it; but when by any court the 
matter is referred to gentlemen of the country, and the party 
will not ſtand to it, the Court may commit him, for upon the 
matter that was the award of the Court. Noy. 141. Bendick 
| v. Thatcher. | 
1 2. At niſi prius ſubmiſſion by rule of Court was to Hale Ch. 
„ en B. but the party, againſt whom the award was afterwards made, 


in Court, : 8 5 . 8 h 
ned an rebel it before the making it, The award being tendered to him 


order by; to be performed, he inſiſted that he had revoked it. An attach- 


conſent t | . G : 
"cer ment was prayed againſt him for this contempt, but the Court 


refer their : . p . 6 : - 
matters to denied it, tho' ſome caſes were cited in which it had been lately 


110 rg done; for they ſaid it was a new practice to impriſon men thus 
eden without being heard; but that the party grieved might have his 


termine, : 2 > - . 5 
and their aclion on the caſe in which the whole ſhall be tried. Sid. 452. pl. 
award io de 20. Paſch. 22 Car. 2. B. R. Tremenhere v. Treſilian. | 


Anal, and 
ſtand ratified by decree without any appeal. A. after he had attended the reference, and found they in- 


clined to order him to pay B. a ſum ot money, countermands the ſubmiſſion; and the firit queſtion 
was, whether this ſubmitlion was revocable ? of which the Lord Keeper at firſt ſeemed to doubt, but 
upon argument, and producing a precedent in point, Nox TON v. RowTLaNDd, 8 July, 1664, and 
rcth of the ſame month, the Judges were both of opinion that there could be no ſubmiflion to an 
award in law or equity but what was revocable, and that nothing under a legiſlative power can make 
ſuch a fubmiſſion irrevocable, which in its nature is revocable ; but it was an abuſe to the Court, as 
it was conceived, to revoke it, for which the Court might juttly lay the party by the heels; and ſo in 
this cauſe an attachment was awarded againſt him niſi cauſa, per the Ld. Keeper and the Maſter of 
the Rolls, aſſiſted per Rainsford and Windham J. Chan. Cates, 185. Mich. 22 Car. 2. Hide v. 
Pettit. — 2 Freem. Rep. 133. pl. 152. S. C. and upon debate it he!d, that the award 
ought not to be decreed becauſe of the taid revocation, by the two Judges Autunts; and the Court 
awarded az attachment nifi. | | 

An attachment was granted for not performing an award made by rule of Court for referring the 
matter, but when the party comes in on the attachment, he may allege that the award is void, and 
if it appears to be ſo, he (hall not be bound to perform it. Mod. 21. pl. 55. Mich. 21 Car. 2. B. K. 


Darbythire v. Cannon. 


3. Such award made purſuant to an order of Chancery mu/? 
be confirmed on motion, as is done upon a Maſter's report, and 
either party has liberty to except to it, and then it will —_y 
come before the Court on thoſe exceptions, Vern. R. 469. pl. 


455- Trin. 1687. Crelly v. Carrington. 7 
| 4. 


ö 
| 
ſ 
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4. A judge of mf; prius may, by conſent of parties, make a rule | 132 ] 
to reſer, and then oblige them to ſtand to the determination, | 
vet the /e/ſions cannot fo do, tho' it be by conſent, yet we mult 


allow them ſuch a power; they may indeed refer a thing to 


another to examine and-make a report to them thereof, but not 


as in this caſe to be finally determined by him; per Cur. 12 


Mod. 87. Hill. 7 W. 3. Holford v. Lawrence. 
5, Attachment lies not for performing an award made upon a Motion wat 


rule of Court without a perſonal demand, but in ſuch cafe it lies ee for an 
l attachment 


tho' the award be not legally good; aliter if poſſible; but the for non-per- 
party is excuſed as to that part which is zp2//ible only. 1 Salk. formanceof 


83. pl. 1. Mich. 8 W. 3. B. R. Foſter v. Brunetti. an award; 
and per Cur. 


there muſt be a poſitive affdawit of perſonal notice cf award and demand of the money all at one time, 
becauſe it brings the party into contempt, but it the party &eeps out of the way on purpsſe, there mutt 
be an affidavit thereot, and oi endeavour uſed ts find him out and ſerve him, and it is but of late that 
attachments have becn the means to compel performance of awards, but the old remedy was Caſe. 
12 Mod. 257. Mich. to W. z. C. B. Anon. 

Where the party moves the Court to ſet afide a ſubmiſſion to the award of the three foremen o 
the jury for irregularity, the Court held, that while the matter was ſub judice the non-performance 
was no contempt, and fo denied an attachment. 1 Salk. 73. pt. 11. Patch, 2 Ann. Morris v. Rey» 
nolds. 


6. 9 10 V. 3. cap. 15. ,. 1. It fall be lawful for all 
perſons after the 11th of AU, 1698, who are deſirous to end any 
controverſy, ſuit, or quarrel, for which there is no remedy but by 
perſonal actin or ſuit in equity, by arbitration, to agree that their ſub= 
miſſion of the ſuit to the award or umpirage of any perſon or perſons, 


hall be made @ rule of any of his Majeſty's courts of record the 


parties ſhall coo9ye, and inſert ſuch their agreements in the con- : 
dition of the arbitration bond, which agreement being fa inſerted, 
ſball upon producing an affidavit thereof made by any one of the 
witneſſes thereto in the Court of which the ſame is agreed to be 
made a rule, be entered on record, and a rule ſhall be made by 
the ſuid Court, that the parties fhall ſubmit to, and finally be con- 
cluded by, the arbitration or umpirage which ſhall be made cone 
cerning them by the arbitrators or umpire, purſuant to ſuch ſub- 
miſſion, and in caſe of diſobedience in azy of the parties, they ſhall 
be ſubject to all the penalties of contemning a rule of Court ; 
and the Court on motion ſhall i ſite proceſs accordingly, which proceſs 
ſhall not be ſtopped or delayed by any order, rule, commands, or 
proceſs of any other Court of law or equity, unleſs it appear 
upon oath that the award was obtained by corruption, or ſome 
other undue means. 5 
S. 2. Any arbitratim ar umpirage procured by corruption or 
undue means, Hall be deemed void, and jet aſide by any Court of 
law or equity, ſo as complaint thereof be made in the Court, 
where the rule was made for ſubmiſſion to ſuch arbitrator Sc. 
betore the laſt day of the term next after ſuch arbitration made 
and publiſhed to the party, 
7. Where a rule is entered into by conſent to refer a matter 10 the 1 Salk. yr. 
Judge of aſſixe, there needs no motion to make his order a rule of pl. 6. Mich. 


y 5 7 0 : 12 W. z. 
Court, for the former rule gives it a ſanction, Comb. 479. Ro Aon. 
Paſch 10 W. 3. B. R. Anon. Upon the 


L 3 S. P. 
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S. P. being moved, Holt Ch. J. ſaid, that where a matter is referred to arbitrators by rule of Court, 


miſſion 8 
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ard they make their award, we will compel a performance of it as much as if the award were part o! 
the rule, and fo a new rule is needlets. 


ay er, ; 8. Where an award is made by rule of Court, it ſhall never 
ed to ſet 1 . . 1 

er Me be {et aſide unleſs there was raclice with the arbitrators, o fame 
award de- irregularity, as want of dre n:tice of their meeting, and you thall 
{ 133 ] not take exception to the formality of it, but ſhall perform it. 
cauſethe te- Per Holt Ch. J. 1 Saik. 71. pl. 4. Paſch. 10 W. 3. B. R. 
terecs went Anon by | 

on without 5 

giving him 
time ta be bear er to produce a witneſs, whereupon Holt Ch. ]. denied di diverſity taken inthe principal 
Cafe, and ſaid that, the arbitrators being juices of the party's own chooting, he thall not come and 
ſay that they have not doge him juſtice; otherwiſe where they excced their authority. 1 Salk. 73. 


pt. 11. Patch. 2 Ann. B. R. Morris v. Reynolds. 


9. Award made by rule of Court t mney ſhould be paid on 
one fide and nothing awarded an the other, the Court will not grant 
attachment till a releaſe be tendered. 12 Mod. 234. Mich. 10 
W. & M. v. Palmer. 5 | 

10. A riule was made at niſi prius to refer a matten to the 3 
foremen of the jury, and the plaintiff ts have a verdict for his 
ſecurity; the plaintiff may either have an attachment for non— 
performance, or elſe judgment may be entered on ſuch verdict 
at his election, but this laſt cannot be done without leave of the 
Court. 1 Salk. 84. pl. 3. Mich. 11 W. 3. B. R. Hall v. 
Miſter. | + 

11. A ſubmiſſion to an award being by rule of Court, an 
attachment was moved for non- performance; per Cur. there 
ought to be affdavit of award demanded, and we never grant an 
attachment for no-fayment of money upon an award the firſt 
day, tho' the defendant be to do the firſt act. 12 Mod. 317. 
Mich. 11 W. 3. Chandler v. Driver. 

12. The Court was moved to make a ſubmiſſion a rule of 
Court, but denied, becauſe the affidavit ſet forth that the award 
was then made purſuant t9 the ſubmiſſion, and the award was then 
produced, and Trevor Ch. J. ſaid, that fince the award was 
made they would not make the ſubmiſſion a rule of Court 
without ſeeing the award, whether it was a good and legal one. 

MS. Rep. Trin. 12 Ann. C. B. Anon. 
3 88 13. Bond / ſubmiſſion had this clavſe in the condition, (viz.) 
Crbege:: and if the oblicor fhall conſent that this ſubmiſſion ſhall be made a 
Bally, S. C. rule of Court, then the bond ſhall be vi; upon a motion to make 
ruled ac this ſubmiſhon a rule of Court, it was oppoſed, becaufe theſe 
Cone, words do not imply a conſent, but if he would forfeit his bond 
Kep. 114. he need not let it be made a rule of Court; yet becauſe this 
1 clauſe could be inſerted for no other end than to ſhew the con- 
cordingly. ſent of the obligor, the Court took theſe words to be a ſufficient 
indication thereof, and therefore they made the award a rule of 
Court. 1 Salk. 72. pl. 8. Paſch. 13 W. 3. B. R. Baily v. 
Cheeſly. 5 
The Court 14. When it is moved to have ſubmiſſion to an award made 


will rot : ; FRY . 
"ie , 2 rule of Court, there ought always to be an Mdavit — 


oF 


%s# 


Arbitrement. 133 


becauſe the act gives the Court power to examine the juſtice of NED 
th » award . er Cur 12 Mod 73 Trin 1 WV Anon. n CO 
& 53 P 4 . 1 . 525 * 3 . 3· 5 Court, pon 


a errfernt 
«ny that the award Jheuld be made a rule of Court; and it was ſaid that the like had been often 


 retuled. 2 Barnard. Rep. in B. R. Trin. 5 Geo. 2. Anon. 


g * 4 : C — 
15. For ſnatching papers, and fo hindering the award, ac- Go.” 4 
"Fol - * 1 : ot | 1 10. 2 
cording to a rule of Court there ought to be attachment, if the i , i. 


party did not enlarge the rule and pay Coſts ; per Holt Ch. J. manza, S. C. 
7 Mod. 8. Paſch. 1 Ann. B. R. Davila v. Dalmanſor. but that is 


of a reie- 
rence by conſent at niſi prius to the 3. foremen of the jury, and before the award made, one of the 
parties lerved the arbitrators with a /u6/ @&'ru vut of Chancery, which hindgred the proceeding 10 
make the award, and the Court held this a breach of the rule, and granted an attachment, wiſh caula. 
—1: Mod. ..c$. Trin. 12 W. 3. Davila v. Daimanter, S. C. but 5. P. does not appear. 


16. Submiſſion to an award was made a rule of Court in 1 
DS, 6 * . als Af oe 21. 4. 
Crancery, and an attachment 1j/ic1 for not performing the award. 8 8. fava 
he party was afterwards found a lunatic, and died. A ſubpœna tat becauſe 
ſcire facias was taken out againſt the executor and heir, to carry | 134 J 
the rule of Court into execution; but per Cur. the act of par- this _ 
R 6 — 3 cerned al 
liament directing it to be carried on by an attachment, as is done e 
in other Courts, for diſobeying a rule of Court, by the death of as well as 
J N s bi 1.2 7 , 8 
the party the attachment is gane, and the remedy loft. 2 Vern. 444. 3 
*. 1 5 2 5 . 7 t e ju ges 
pl. 408. Mich. 1703. Webſter v. Biſhop. OO 
ſulted in ity 
vw ln wore all of :piniin that the proſecution determined by the death of the party, and could not be 
revived or carried on farther, ——And ibid. in mare. ſays, that tho? the award be ettablithed by the 
Court, yet it is not in the nature of a judgment or decree to be projecuted, but in tr , of 4 concempty 
which dies with ibe perſon, and fo held all the judges. 


17. A ſubmiſſion by bond was made a rule of Court, according Tho! 42 
a ö ; - . » * ,y* >nt he t'Ra 
to the act. Aftcrwards an award being made, the plaintiff Wenne 
7 Xe . : of nos 
moved for an attachment againſt the defendant for not performing arbitration 
tie award, which was granted, and pending the attachment he a yet he 
j* y 9 / 9 > y : b 9 14 * ne 
lixewije brought an ation of debt upon the bond; and upon a motion „e 
that he might not proceed bath ways, it was ruled that he might, pon rhe rule 
becauſe the plaintiff has no ſatisfaction upon the attachment; 3 
l - . . 11 e ſame 
and fo the defendant was put to anſwer interrogatories. 1 Salk. pens 
73. pl. 12. Paſch. 2 Ann. B. R. Anon. | 1 Mod. 
332. Trin. 
2 Geo. f. B. R. in Cafe of Clerk v. Elwick. But it is ſaid to have been held contra Nach, I 
(co. 2. in the Cate ot [tteries 113 


18. Bil! to ſet aſiſe an award made purſuant to a rule of Court 
in B. R. for mſbebavicur in the arbitrators upon this caſe. The 
plaintiff and cefendant entered into arbitration- bond, and ſub- 
mitted to make it a rule of Court, and an award was made pur - 
ſuaut to the ſubmiſſion by rule of Court; but the plaintiff net liking 
the award, applied to the Court of B. R. to ſet aſide the award, 
and made ſeveral oljections to it ; and the Court being divided in 
opinion, a rule was made to hear counſel why the award ſhould 
not be fet aſide, and afterwards that rule was diſcharged; but 
the Court being divided in opinion, the plaintiff could not obtain 

4 a rule 


. „ 
. 2 r ſj 


T4 OL IRS, 2 . Wo nut 


+ 

= 
© $ 
4 ® 


I 
I 
1 


1 * E 


r „* Foam 
* b l 7 1 N 


ö 
mp r 


e * 


r P 
— a — 
2 n Aa- 
˖ ee e 
2 * 7 n E 2 
2 15 r 5 * 


134 


Arbitrement. 


a rule for an attachment tor non- performance of the award, and 
therefore brought an action upon the arbitration bond, and got 
judgment upon it; and then Ward the defendant at law brought 
this bill to be relieved againſt the award. The queſtion was, 
whether the plaintiff at law, not having purſued the method pre- 
ſcribed by tat. g I. 3. cap. 15. by attachment, but has brought 


an action upon the arbitration hend at common law, and has not pleaded 


the flatute to the furiſdiction of this Court, whether upon theſe cir- 
cumitances the Court may not procecd to examine the award 
&c. The council for the defendants inſiſted, that the award 
being made by rule of Court, purſuant to the ſtat. 9. W. 3. cap. 
15. and ſet out to be ſo made by defendant's anſwer, and the de- 
fendant ought to have the benefit of the ſtatute as well as if he 
had pleaded it, and the parties to the award have no remedy but 
by application to the Court where the rule was made ; that this 
ſtatute was pleaded to the juriſdiction of this Court tempore 
Cowper C. and the plea was allowed. Ordered that the Maſter 
ſhould make a ſtate of the caſe for the reſolution of the Court. 
MS. Rep. Paſch. 6 Geo. in Canc. Ward v. Periam & al. 

19. When ſal mien to an. award is by bond, which is after- 
wards made a rule of Court, the Court will allow the fame objection 
to the award as they would do when the jame came before them on an 
actian on the bend; otherwiſe there might be a contradiction ; but 
when a ſubmiſſun is only by rule of Gurt, that Court will not re- 
ceive objections to it, for it is the ſame as it the whole had been 
in the rule; and the Court will not reteve when the matter has 
been examined by another Gurt that had juriſdictian, unleſs the 
equity be that ſome matter of fraud in the award hath come 
to the knowledge of the party ſiuce the former examination, which 
did not appear before the other Gurt; per Ld. Chancellor, who 
had taken formerly the ſame diſtinction in B. R. MS. Rep, 
Coxcter v. Anderſon. | 


(I. a) Cafes in Equity. As to Awards, 


1. N award made by Fuſſices of Aſſi/e was ordered to be per- 
formed. Cary's Rep. 66. cites 2 Eliz. Fol. 174. Burtot 
y. Redman. | | | 
2. Whereas there was an award in writing exhibited into this 
Court, made between the ſaid parties by Sir Chriſtopher Wray, 
Ent. Ld. Ch. F. of England, whereunto the Ld. Chief Zu/tice's 
hand us well as the parties are ſubſcribed. It was requeſted by the 
plaintiffs that the ſame might be decreed by this Court, which 
this Court refuſed to grant until the defendants were made privy. 
There proceſs is awarded. Cary's Rep. go, 91. cites 19 Eliz. 
Wakefteld & Ux. & Al. v. Hawſon & Ux. & Al. | 
2. The ſuit was to cauſe the defendant to perform an award 
of arbitrators choſen by themſelves, contrary to wiich award the 
defendar.t has put in juit an obligation of 1001, wheretore an 17:- 
| | junction 


Arbitrement. 135 


juncdian was granted for ſtay of the ſuit ; and upon the defendant's 


ſhewing his readineſs to perform the award, it was ordered that 


the ſaid award ſhall be duly performed by both the ſaid parties. 


Cary's Rep. 151. cites 21 Eliz. Reignolds v. Latham. 


4. An award was made, whereby money was awarded, and 
the plaintiff would have had it decreed, but it could not, becauſe 
it was not made by any warrant of this Court. I oth. 78. cites 
Trin. 24 Eliz. Day v. Wood. 

5. The Court ordered an avrard or agreement to be performed 
concerning a leaſe and other things. Toth. 78. cites 40 Eliz. 
Twyn v. Twyn. | | 

6. An award was obtained by fraud, by which the arbitrators 
did award that one of the parties to the ſubmiſſion au ſeal and 
deliver a bond to the other, after general releaſes firft given; all 
which was done purſuant to the award; and on a bill to be re- 
lieved it was decrecd, that the bond to ſtand to the award, and 
the arbitration itſelf, and the relcaſes, and the other bond exe- 
cuted by the parties, ſhoulda be brought into Court and can- 
celled. N. Chan. Rep. 6. per Ld. Coventry, Paſch. 3 Car. 1. 


Norgate v. Ponder. 


7. Bonds entered into for performance of an award, were 27 to ſet 
aſide an 


upon non-performance ſued, yet Hayed by injunctian. Toth. 89. EE 
cites Mich. 6 Car. Wynne v. Swain—and Man v. Ham. 19 be relieve 
| ed againſt 


an ation at law on the bord of ſubmiſſion, The defendant pleaded as ts ſo much of the bill as ſought 
to ſet aſide the award, and aging the detendant's proceedings at law, and be ſet forth the ſubmiſſion and 
award te be fairly made &c. But the plea was ewver-ruled, becauſe it covered too much; for the 


plaintiff in all events, is entitled to relief againit the penalty of the bond, tho' the merits are with 


the defendant. MS. Rep. Mich. 1724. Potter v. Davy. But gquere, if the money awarded had. 
been equal ts or exceeded the penalty of the bond, whether then the plaintiff is not entitled to any- 


rcliet? 


8. An antient award touching a term of 500 years, performed But per Ld. 
by one party was decreed. 3 Chan. Rep. 20. Poole v. Pipe. ee ene J 

| was examin- 

ed, tho' ex-cuted by ſeveral releaſes. 3 Chan. Rep. 76. cites 9 Car. 1. Morgan v. Pindar. 


3 Chan, Rep. 82, cites S. C. 
[ 136 ] 


9. The Court refuſed to confirm or overthrow an award ſb- S. P. For if 
mitted to by the parties, and bonds given to perform it, unleſs — — 


circumvention or corruption were proved; but otherwiſe it is if refer their 
the award were made by order of Court. 3 Chan. Rep. 88. 11 differences, 


I . 0 | they chooſe 
Feb. 1635. Greenhill v. Church. Fe 
judges. 


Chan. Caſes 279. Trin. 28 Car, 2. Cavendiſh's Caſe, 


10. Award made by 3 fer/ons nominated by 2 arbitrators by 
aſſent of the conteſting parties, and who bound themſelves to 

and to their award, was decreed good in equity. Chan. Rep. 
141. 15 Car. 1. Church v. Roper. i 

11. If one party performs his part of the award, Chancery will 


compel the other party to perform his, tho' the award was not 
| . made 
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made originally by the direction of the Court. Chan. Rep, 142. 
15 Car. 1. Biſhop v. Biſhop. 

12. An award made by Cordall and the biſhop 40 years ſince 
decreed againſt the — for the manner of tithing, Toth. 79. 
cites Mich. 21 Car. Colt v. Smith. 

13. Award was fct aſide becauſe the party did nt attrally 
a ſent to the reference. Chan. Caſes 87. cites it as the Caſe of 
Brooks v. Dickens. | 

14. A reference was by conſent in Court. Exceptions were 

taken to the award, but the Court by reaſon of the conſent re- 
fuſed to look back into it, and ſo it was confirmed, per Id. 
Chanc. N. Ch. R. 83. about 13 Car. 2. Halford v. Bradſhaw. 

15. The plaintiff had land deſcended to him from his brother 
who had bought it, but the defendant brought an ejectment upon 
a leaſe for 5c years; and an award being made concerning the 
title under which the plaintiff claimed, and the party that had 
the leaſe had not performed but kept the leaſe, and it came to 
the defendant, and the bill is to hold the land; and decree if it 
had been enjoyed under the award, 14 Jac. and a perpetual in- 

junction againſt the leaſe. 3 Chan, Rep, 20. 18 Car. 2. Poole 
v. Pipe. | | 
16. The bill was zo be relieved again/t a bond of 1000). penalty 
for the performance of an award, whereby poſſeſſion and profits of 
lands are awarded to the defendant. The defendant inſiſts, that 
there was ne /urprize in the ſaid award, but it was by the direction 
of the plaintiff” s friends, and ought not to be ſet aſide, which if 
it was, it would involve many ſuits; and inſiſted, that the ſaid 
award 1s in the nature of an agreement, and ought to be per- 
formed. The Court taking notice that the award in queſtion 
was not made by the order of this Court, but that it proceeded 
from the vluntary /ubmiſſion of the parties; two judges being 
choſen by themſelves, declared their opinion that they ſaw no 
cauſe to decree the award to be ſet aſide, nor on the other fide 
to confirm, or to relieve the plaintiff, but ordered both bills to be 
diſmiſſed, the plaintiff electing to go to law. 2 Chan. R. 34. 
21 Car. 2, Eyre v. Good & al. 
17. The plaintift's /uit ig to have the benefit of an award, to 
which the defendant demurred, and ſays, that the plaintiff ought ts 
tale his remedy at law. The Court cver-ruled the demurrer. 
2 Chan. R. 20. 21 Car. 2. Alford v. Pitt. : | 
1 18. A ſubmiſſion to an award by conſent of parties by order of 
. this Court is revocable; for nothing under a legiſlative power 
12 ar award can make ſuch a ſubmiſſion irrevocable which in its nature is re- 
entered into vocable, but an attachment will be granted. Chan. Caſes 185. 


1 Tr. 22 Car. 2. Palmer v. Whettenhall. 


c er- | . 

manded the reference, the Court ordered an injunttion againſt the penalty, and a trial directed to try 
pk the detendants were damniked by the countermand. Nelſ. Chan. Rep. 148. 23 Car. 2. Wil- 
on v. Barton. ; 


19. An 


10. An award about calling a butcher à bankrupt was re- $27 1 


fecred to a trial at law becauſe of the exciſſiven;'s 17 damages Ko S. C- 
- cited Vern. 


given on the award. 3 Ch. R. 76. 1671 or 1672. Cooper v. 157. in pl. 


/ * 


the Butcher of Croydon. 147 
| | 3 Chan. 
Rep. 8 2. cites S. C. ——— 2 Vern. R. 2. in pl. 238. S. C. cited, but ſays there was another 


reaton, VIZ. it was to be reterred to 127; Ti gferent perfor 5, and it appeared that one of the re ſerrees was the 
butcher's cr fin, and ther<iore ailo the award was let aſide. 


20. Submiſſion to 2, an award ly one wy is not good. Fin. 
R. he Hill. 25 Car. 2. Sowton v. Spry. 
An award that the plaintiff per Wn it cvithin ſuch a 
tine E ſhould have the graſs ; ; he did not perform it within the 
time limited, ſo no relief. Fin. R. 22. Mich. 25 Car. 2. Ewes 
and Reeve v. Blackwall. | 
22. An award being made of things ſubmitted was ſet aſide, Fin, Fin. Rep. 
R. 141. Mich. 26 Car. 2. Warren ». Green, Hurtnal, & al. e ee 
. Jones ». Crawley, S. P. accordingly. 
23. An award made that defendant ſhould convey ſuc a parcel of 
ground to the plaintifF as was agreed on; defendant p/ra7s, that 
before the {ubmiſtion he and his wife vere th intly ſeiſed thereof, 
and that ſhe is 1:22 a party to th {ub hon, beſides that the 
award itfelf 1s void becouſe of the uncerta; aty there,; for a piece 
of ground is to be conv eyed without mention mg What . therein; 
c plaintiff S counſel a; greed that this Was a — to the award, 
vet the Court decreed detendant to cohvey according to the 
agreement, and the Maſter to ſettle it. Fin. Rep. 180. Mich. 
26 Car. 2. Berry v. Wade. 
24. Finch C. ſaid, he would never decree an award that 
ſhould din an infant. Chan. Caſes 280. Trin. 28 Car. 2. Ca- 
ai Fe 1 | 
25. Award that guardian procure an infant to nnen and give 
bond 5 that purpoſe was ſet afide as uhreaſonable; per Finch 
C. Chan. Cales 279. Trin. 28 Car. 2 8 
26. Arbitrators promiſed to hear witneſſes, but making the 2 Show. 


award before they had fo done, the award was ſet aſide. 2 Vern. my = 
251. in pl. 238. cites it as the Caſe of Pitt v. Dockwra. 2 & 3 Jac. 2. 
B. R. the 


S. C. but S. P..does not appcar.' If an award made a2 rule of Court by content of parties be bad ir 
N F law, yet the Court will compel the parties to perform it, unleſs there be ſome corruption, or 
one party not heard &c. per Holt. Cumb. 303. Mich. W. & M. in B. K. Skip v. Chamberlain. 

A hard award made vj hearing one of the parties was denied to be let aſide, becauſe he had gie. 
and might have been heard if he pleafed ; and as to the Hr ip, the arbitrators were judges of their 
own choofing, and therefore decreed that the bill ſtand diſmitied with colts. 9g Mod. 63. Mich. 10 


Geo. 1. Waller v. King. 6 


27. Arbitrator promiſed not to make his award till Smith (who 
was not well) ſhould come abroad; Lord Nottingham inclined 
for that reaſon to ſet it aſide, but it ended by compromiſe. 2 
Vern. 251. pl. 238. cited as the Cale of Smith v. Coriton. 

28. An award made, and a releaſe given purſuant thereunto, 


ſhall not ee ſuch as are ns parties to it, Fin. R. 441. * 32 
Car. 


e "I FOR No * 2 
e ; . 8 


A on dit tat ogy ons 
AY $a.-+ en. 03-year ed ed 2+ «vin Ap _ — * 


— 


— 


2 
4 
I 
. 
1 

as 
0 
L. 


3 I I > 
Sr : 


36E + a 


$ 0 2 
la n — ha 8 * r _—_— bee * 2 N 5 
1 . e *- 4 1 4 2 A. 7 8 
5 2 * * re e 24 8 
EE ELIT wy „ Ag N * >. "= 7 * 1 * > 
—— — * * — — 


7 
3 
1 
+4 
W 
4 | 
* * 
= 3 
; 
=_ 


137 Arbitrement. 


Car. 2. Davy v. Harvey, executors of Audley v. Rea, Beaufoy, 


and al. | | 
1 157. 29. To ſet aſide an award made on a reference by rule of 
11 Court in a diſpute of waſte done by tenant for life were alleged 


the bill dif- 1. Exceſſiveneſs of damages, 2. Miidemeanour in the umpire, 
4 hag ater yiz, that betore the umpirage made, wmpire declared he would not 
SOT; meddle, and after umpirage he declared he made it for fear he 
bate 3 Le. D . © 
Keeper laid, {hould be arreſted ; whence his counſel inferred that he had been 
that where nenaced. 3. That after the ſubmiſſion, plaintiff had reparred the 
there 2p- r 3 4 - : i 5 N 
pears a ma- DS and proved repairs made, and that 40s. would perfect 
9 the repairs, and therefore prayed a new trial; defendant inſiſted 
of, . . . . . . 
L 138 J jr ought not to be ſet aſide, without fraud or fartiality proved; 
nifeſt error that the umpire's ſaying he would not meddle was ſome time 
in the body — * N58 EE” = 
of an award, before the time he was.to make his umpirage, and defendant had 
there in notice te attend, which he did not, ſo that the umpire had no 
1 Cates notice of the reparations &c. and if he had, it was not material 
* may 5 0 - — — — . — . * 
beretier to avoid the award. North K. diſmiſſed the Bill. 2 Chan. Caſes, 
geainfticin 140. Paſch. 35 Car. 2. Brown v. Brown. . 


Chancerv ; 
but where the error does not appear without unravelling of it, and examination to matters of account, 
he thought it not relievable here. Note, in this cate the umpire himſelf, who made the award, 


o excepted to, Was read as A Witnels. 


The ſub- 30. The ſuit was to have 2 voluntary award performed, the 
RL”. defendant inſiſted, it being a v2/untary ſubmiſſion of the parties, 
and the and the reference nt directed by this Court, the award was void, 
dei and ought not to be performed, and demurred by the plaintift's 
3 will. The Maſter of the Rolls ordered precedents, and upon 
Lu, by reading the award, declared he ſaw no cauſe to relieve, but diſ- 
which the miſſed the bill. This cauſe was re-heard before the Ld. 
. J. Jeffries, who declared he ſaw no cauſe why the faid 


was to pay 


the deten- award ſhould be impeached; but it was fit that the ſame ſhould 


dart gern be performed, being in part executed and aſſented unts, and 


1 
1 * decreed the ſame to ſtand confirmed, and the defendant to 
the defen- perform the ſame. 2 Chan, R. 304. 36 Car. 2. Norton v. 
cant, and Maſcall. 
the deten- | 
dant was to aſſign ſeveral ſecurities ' which he had from the plaintiff, The plaintiff ſold ſome 
lands to raiſe the 9901. expecting the defendant would receive it, as he gave him intimation 
he would, and tendered him the gogl. and a reicaſe executed by the plaintiff; and tho' there 
was no other execution on tle plaintiff 's part of the award, and tho' the award was extrajudicial, ane 
wot good in ftrietneſs of lan, yet the Lo. Chancellor decreed it ſhould be pertormed in ſpecie. 2 Vern. 
24. pl. 16. Paſch. 1657. S. C. But where a bill was exhibited to have an execution of an 
avard, which was performed by neither party, and the detendant demurred, becaule there was no pre- 
cedent that a court of equity pad ever carried luch awards into execution, and the demurrer was aliow- 
ed. Abr. Equ. Caſes 51. pl. 9. Mich. 1704. at the Rolls, Bithop v. Webſter. | 


1. Where a ſubmiſſion was to arbitrators, who differed as to 
the ſum to be allowed, and one was for giving $51. and the other 
inſiſted on giving 951. the ſervant 7 the umpire before the umpirage 
made ty his maſter, gave out that he was ſure his maj'*r would give 
159). which afterwards he did. The Court looked upon this as 
an evidence of fraud and corruption, and therefore decreed the 
arbitration bond to be delivered up. 2 Vern. 101. pl. 95. 
Paſch, 1689. Anon. | 

5 32. Equity 


Arbitrement. 


2. Equity will not decree an award, unleſs it be of all matters 
referred, be the reference with an ita quod or not. Chan. Caſes 
186. Mich. 22 Car. 2. Hide v. Pettit. 


allowed. be . 
tor lo much as it lettles, 2 Vern. 189. pl. 106. Mich. 1689. Hide ». Cooth, 


33. There being an adver/ary ſuit between A. and B. the 
ſame was referred to J. who made an-award, Which was after- 
wards confirmed by the Court. It appeared afterwards, that A. 
et the time was a bankrupt, tho' not known, then to be ſo; a com- 
miſſion of bankruptcy being afterwards taken out, the af/z7nee 


—_ 


brought a bill to jet the award dſide, but there appearing no fraud 


or colluſion, the Court denied it. 2 Vern. 229. pl. 209. Paſch. 


1691. Whitacre v. Pawling. 

34. Award was, the arbitrators. being intergſted in the thing of 
which the award was made, and therefore ſet too great a value 
thereon, and in five days after the award, the money awarded 
was attached by the arbitrators, for money owing them by the 
defendant. 2. Vern. 251. pl. 238. Hill. 1691. Earle v. Stocker. 
| Award was ſet aſide for partiality in the arbitrators, as 
where the ſubmiſſion was to 3, and becauſe one did not agree 
with the other 2, the 2 had meetings by themſelues; that alone is 
ſufficient to vitiate the award, and then to let 2e of the parties 
be preſent at their private mectings, and admitting him to be 
heard to induce an alteration in the award, and induftrioufly 
concealing their meetings from the other, and leaving the draw- 
ing up the award to the defendant's attorney, are proofs of the 
partiality, and decreed at the Rolls to be ſet aſide; and con- 
tirmed per Wright K. becauſe the proceedings of the arbitrators 
were partial and unfair. 2 Vern. 514. pl. 463. Mich. 1703. 
Burton v. Knight. | 

36. If it appears that the arbitrators went upon a plain miſtake, 
either as fo iaw or fac, it is an error appearing in the body of 
the award, and ſufficient to ſet it aſide; but plaintiff failing to 
make out his caſe by proof, the bill was diſmiſſed per Cowper. 
C. 2. Vern. R. 705. pl. 620. Mich. 1715. Cornforth v. Geer. 


Vern. R. 1:8, as in Caſe of Robins v. Grantham. ——And per North K. where the 


x5 


Chan. Caſes 
87. Paſch. 
15 Car. 2. 
Colwell v. 


Child, SF; 


But per Lords Commiſſioners, if there be an ita guod *tis not good, otherwile *tis good 


At the end 
of che Caſe 
is added viz. 
Quzre it 
the decree 
upon 4 16 — 
hearing was 
not reverſed? 


[ 139 ] 


Where 
there was a 
plain miſe 
take of 250l, 
yet no re- 
lief; cited 


per Serjeant 


Maynard. 
miſtake ap- 


pears not, without examining to matters of account, 'tis not relievable, Ibid. pl. 147. Paſch. 1683. 


in Caſe ot Brown v. Brown. 


37. A. ſeiſed in fee of a houſe, deviſed it to M. his wiſe, fer 


life, remainder to his 6 daughters in fee equally. Upon a trial 


in an action brought by M. againſt J. S. tor ſtopping lights, all 


matters in difterence as to the title to the houſe were reterred to 
arbitrators, who awarded J. S. to pay coſts, and alſo 1551. for 
the purchaſe of the houſe, and M. on payment to convey in fee. J. S. 
paid the coſts, and brought a bill againſt M. to convey and 
procure the daughters to join; ſome ot the daughters were ex- 
amined as witneſſes by the defendant, the mother, wherein they 


ſwore, that they were willing to join in the conveyance. The 


mother 


— 


=y * 
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Deere the 
Caiz of 

w ARD V. 
WALK EA, 
it the bill 
there was 
not brought 
within the 
two months? 


LIAMS in 
the Exche- 
quer ſays the 
opinion of 
the Chief 
Baron was, 
that Courts 
of Equity 


are not con- 


fined to al- 
low of ex- 
ceptions to 
awards 
within the 
time pre- 
ſcribed by 
the act of 
W. 3. as 
Courts of 
Law are 5 
and that 
Hale and 
Comyns 


dares agrecds 


Arbitrement. 


mother died, and J. S. brought a new bill againſt the daughters, 
and the huſbands of 4 that were married, and one that was un- 
married, in order to compel them to convey, and to procure an 
infant heir of one of the daughters deceaſed to convey when of 
age. Id. C. King ſaid, if the daughters had been ſole, he ſhould 
upon ſuch conſent have decreed them to convev, but a but eue 
of them being under coverture, and one being dead leaving an _— 
heir, not party to the bill, their anſwers could not bind them{e]ves, 
much leſs their huſbands, as to their inheritance, and it is im- 
poſſible to bind the infaut heir; and diſmifled the bill as to ſuch 
part as prayed a conveyance, 2 Wm. 's Rep. 450. Hill. 1727. 
Evans v. Cogan. 5 
38. Bill was F bet an account aud ts impeach an award made 
between plaintiff and defendant Bercher, touching a partnerſhip 
in buying and felling diamonds in France in 1719, and the bill 
was againft the arbitrators, as well as the party; defendant B. 
(the party) as t the account Sc. pleats the award &c. and the 
arbitrators as te a diſcovery of jeveral particulars prayed by the bill, 
and as to any relief againſt them, plead the ſubmiſſion, and that by 


Ld. Chancellor 


conjent it was made an order of this Caurt Fe. 


allowed the plea of the party of the award to the account &c. 


but over- ruled the plea of the arbitrators, as covering too much 
(viz.) ſeveral particulars which might tend to ſhew a partiality 
&c. in their proceedings &c. Nota, in debate of the Cafe it 
was argued, that an award made upon a ſubmiſſion purſuant to 
the ſtatute W. 3. could not be ſet aſide, but for partiality or 
corruption in the arbitrators complained of within two terms 
after the award made, and in the preſent caſe, tho' the act of 
parliament was not particularly relied upon, yet it appeared that 
the ſubmiiFon was made. an order of this Court, and that was 
ſaid to be ſufficient to bring it within the itatute ; but the bill 
was filed within a few days after, ſo that no advantage could be 
taken of not complaining according to the act within 2 terms 
&c. and it was urged, that tho” the 2 terms do elaple before any 
complaint, yet that does not ouſt this Court of jurifuiction and 
power to ſet the award aſide at any time for miſbehaviour &c. 
And 2 Caſe of Warn AND WALKER was cited by Mr. At- 
torney General, of an award to ſet ande by Ld. Macclesfield, 
which had been made under a ſubmiſſion a rule of Court. 
But Ld. Chancellor feemed to doubt ot, as thinking the act of 
parliament giving 2 terms &c. concluded all Courts, and all 
manner of equity, &c. MS. Rep. Mich. 4 Geo. 2. Canc. 
Godfrey v. Bercher. | | | 


but that C arter Baron differed. 


39. A bill was brought againſt the defendant a ſupercargo for 
an account in 1721, who in his anſwer ſet forth that there was a 
ſubmiſſion and award, and releaſes given, A bill was now 
brought to ſet aſide the award, at leaſt fo far as related to a par- 


ticular parcel of goods charged to have been fold by him 3 8 1 


Arbitrement. 140 


J. S. abroad, to the amount of 10,000], ſetting forth, that plain- 
tiffs had received an account of this tranſaction fince the award, 
and ſuggeſt that defendant had concealed all this from the arbi- 
trators, omitting it out of the account laid before them, and that 
the ſale of thele goods was entered in a particular book &Cc. 
The defendant as to diſcovery and relief pleaded the former pro- 
ceedings, award, releaſes Fc. Ld. Chancellor faid, that the rule 
that awards cannot be ſet aſide, unleſs for partiality or corruption 
in arbitrators, is too narrow; for if there be fraud made uſe of 
by either of the parties to miſlead the arbitrators, that is a reaſon. 
So in caſe of a judgment at law or a decree here. And the facts 
charged amount to this, as ſupprefling the book &c. and omit- 
ting goods out of account laid before arbitrators. Defendant 
denies ſuppreſſing the book by anſwer, but if he did foil and not 
enter, or not diſcloſe, that amounts to the fame thing, and the 

_ defendant is affected by this as well as the other. The plea goes 
too far, being to relief as well as for diſcovery, for if defendant 
be not bound to diſcover, yet if plaintiffs can prove their caſe, 
it is too much to ſay they are not entitled to relief. MS. Rep. 
Hill. Vac. 15 March, 17 34. S. S. Company v. Bumſtead. 

For more of Abitrement in general, ſe: A Ford, and other 
proper 'I itles. 
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(A) What Things ſhall be Aﬀets 4% an Heir in vol. 264. 


Debt. nes 
LI. AND by deſcent in ancient demeſne ſhall be aſſots in Br. aden 
: er Veſcent, 
debt. 7 H. 4. 14.] ” ee. 
| S. C. & 


S8. P. by Hank. Nota, there is franktene ment and baſe tenure in ancient demeſne. 


Ca. A reverſion in fee expectant upon an efiats tail is not aſſets, “ Rol Rep. 
becauſe it lies in the will of the tenant in tail to dock and bar it 856 W 8 
at his pleaſure. Mich. 12 & 13 Elia. between TERLIN AND Rall Rep. 

| 3 | TrarrorD 


- IK. A. 


. 


141 Arbitrement. 
254. in fl. TRAFFORD adjudged, cited Co. 6 Bredeman 58. b. and Mild- 
58S. P. may 42.3 | 5 


and cites 

12 Eliz. | | 
Trap's Caſe, but ſeems to intend S. C._————: Mod. co. Arg. S. P. 3 Lev. 287. Paſch. 
2 M. & NI. in C. B. Kellow v. Rowden. 3 Mod. 257. S. C. & S. P. accord ingly.— 
Carth. 125. S. C. and S. P. Show. 244. S. C. Freem. Rep. 498. pl. 672. Hill. 1690. 


B. R. Round v. Kellow, S. P. accordingly. So of a remainder after an eſtate tail, and if an ac- 
tion is brought againſt him, he may plead riens per deſcent, Arg. 9 Mod, 176. But a reverſion 
expectant on an eitate tor lite is quaſi aſſets, and ought to be pleaded ſpecially by the heir, and the 
Plaintiff in ſuch caſe may take judgment of aſſets cum acciderint; per Holt Ch. J. quod nota, 
Carth. 129. in Caſe of Kellow v. Rowden Reveritoner expectant on an eſtate for life bound 
himſelf and his heirs in a bond, and died, living the tenant for life. Adjudged that this reverſion 
ſhall be aticts in the hands of the heir. Ld. Raym. Rep. 53. Trin. 7 W. 3. C. B. Rook v. Cley- 
land. 


Br. Aﬀets [3. If lands deſcend to an heir, this is aſſets before entry, for 


1 8 he may enter when he will. 42 C. 3. 10. b.] 


Ke. 


4. A covenous conveyance that aſſets ſhall not deſcend is not 
good ; per Cur. 3 Rep. 79. b. cites 34 E. 1. Tit. Guaranty 
88. and 19 E. 2. Tit. Aſſets 3. and 31 E. 1. Tit. Voucher 301. 
Copyholes 5. Cap hold inheritances, or ſuch cuſtomary inheritances ſhall 
art forget, not be affcts to charge the heir in action of debt upon an obliga- 
K tion made by his anceſtor, tho' he binds himſelf and his heirs. 


ce per. 2 


Chan, cds Reſolved. 4 Rep. 22. a. Mich. 23 & 24 Eliz. C. B. 
0. M4 ICN. 
S. C. cited Arg. 1 Salk. 188. pl. 7. towards che bottom. 


26 Car. 2. 
6. A right (without any eflate in poſſeſſion, reverſion or remainder ) 
for which a good remedy is given by action, is not aſſets till re- 
covered and reduced to poſſeſſion. 6 Rep. 58. a. b. per Cur, 


Hill. 4 Jac. C. B. in Brediman's Caſe. 
.».by 5. A rent-ſeck which deſcends, for which the heir has no re- 
Coke Ch. J. medy, is not aſſets, till ſeiſin had; per Cur. 6 Rep. 58. b. Hill. 


Cro. J. 142. — x . 8 
pl. 22 — 4 Jac. in C. B. in Brediman's Caſe. | 


Cafe of Bre- 
diman v. Bromley, S. C. S. P. but it is not becauſe it is not an inheritance, but becauſe there 


is no remedy for it, and after ſeiſin it is atles, Arg. Litt. Rep. 44. cites 11 E. 3. 14. 


142 
But row by 8. If one demiſes lands to A. and his heirs during the life of J. S. 
tne fat. 29 or if tenant for life grants his eſtate to A. and his heirs, and A. 


— 2 dies, his heir ſhall take only as ſpecial occupant, and he ſhall not 
i: made liable be charged hereby as heir in an action of debt. 10 Rep. 98. a. 
3 hands Mich. 10 Jac. in Seymour's Caſe. 

the heir, 


if he comes to it as a ſpecial occupant, as aſſets by deſcent ; and if no ſpecial occupant, then it ſha! 
be aſſets in the hands of the executors or adminiftrators of the party. See Oldham v. Pic. 


kering. 


9. Lands in Ireland are aſſets to ſatisfy a bond debt in Eng- 
land, but it is otherwiſe of lands in Scotland. Arg. Vern. 419- 
Cites it as reſolved in Evans and Aſcough's Caſe, Lat. 234. an 

6 Rep. Dowdale's Caſe. 

2 Freem, 10. Lands were purchaſed by A. but conveyed to 4. and B. but 
Rep. 134- B. to take nothing. A. dies, B. is decreed to convey to the 


= " heirs of A. Theſe lands, being truſt lands, are no aſſets in equity, 
4 though 


...: 
B n Fe pi Sans CER Mo tg 


nnen, TOTS EIN "ON 
r 


aſtets. YT 142 


though the tr; ft be decreed in equity. Chan Caſes 12. Tin, the anceſ- 


14 Car. 2. Bennet and Brownlow v. Box & al. Ro jog 

he lands were ſo great, that the revenue would not pay the intereſt, for which reaſon reſolved to be 
no aflets in equity. S. C. cited by Ld. Keeper. Chan. Cafes 128. Paſch. 21 Car. 2. in Caſe of 
Prat v. Colt, where it was held, that a truit of la; ids was no affets. —=2 Frecm. Rep. 139. pl. 177. 


S ©. 


11. If cy gre truft binds himſelf and his heirs in a bord, this Nel. Chan, 
truſt is not aflets to the He, tho* queſtioned in Ld. e N 8 


Hide's time, but clearly the 77 jo a leaje for years is aſſets to : Freem. 
charge an executor in equity. 3 Ch. R. 37. 21 Car. 2. 


in Scat: in Cale of Attorney General v. Sands. | 5 
Car. in 
Scacc. S. C. & S. P. in the fame words, —— Bu! ' by 29 Car. 2. cap. 4. the 18 of an inheritance is 
made aſſets at law, but the truſt AA term is not, and by a clauis where 8 ent 15 obtalned againit 
the W Sheriff may take the truſt 4190 in execution. 2 Vern. 248. pl. 23 Mik 1691. 
King v. Ballet. 
4 pl purchaſed in truſt was de Ne to be aſſets to pay judgments. 2 2 Rep. 147. 20 Car: $o 
Grey v. Colvill. But Vern. pl. 167. Trin. 3: Car, : Covile, 8. = Neo- 
{a aCe 


per doubted, whether the rruft 2855 eftate i i” fee deſcended an th. He. HM allets in equity to the 
tion of a debt by 42nd in which the heir is bound? 

Truſt if a ſurplus where lands are deviſed fer payment of delts &c. if it be a reſulting truſt to the 
heir, and is not deviſed away, is aſſets by de ſcent in the hands ot the heir upon the ſtatute of frauds 


and perjuries; per Pratt Ch. J. 9 Mod. 198. in Cale of Roper v. Ratcliff. 


12. Ferffment of a manor, excepting and reſerving black acre to Ræxm. 207. 
himſelf for life only habend. except bef.re excepted, to the uſe of Vent 
A. in tail. Reſolved there is no limitation of uſe of black _—_ S. C. adjor- 
ſo it refuits aud deſcends, and is aſlets. Lev. 257. Palch. 2 22 Car. 2. 4 

7 1914. 7. 
B. R. Wilſon v. Armorer. S. C. adior- 
natur, but 


ibid, 106. S. C. adjudged that it deſcended.—3 Salk. 157. pl. 2. S. C. adjudged accorcingty. 


13. Mortgager and mortgagee ; the mortgager dicd, and the 
heir of the mortgager and mortgagee joi 7.10 a Vale of thoſe lands; 
quære, whet her the money that comes to the hands of the heir by this 
/ale ſhall be aſſets to charge him in equity? And per Finch, Ld, 
Keeper, it ſhall not, no more than he ſhall be ch oe at law 
after alienation bona fide. Freem. Rep. 303. pl. 399. Hill. 
1673. Anon. 
14. Where the heir takes by a will with a charge as pay ing 201. Free m. Rep, 
&c. he does not take by deſcent, 588 by purchaſe, and theretore 248. pl. 
this is no aſſets; per North Ch. J. and Atkins J. 2 Mod. 286. _ 3 


Hill. 29 & 30 Car. 2. C. B. Brittam v. Charnock. c 
S. C. the 


Court inclined that the heir was not in by deſcent, but as a purchaſer, by reaſon of the charge of the 


261, but they ſeemed to take this rule, that here ſoever the heir hath his election to take [ ] 
one way or the other, and that he comes to the eſtate hoth ways alike, there the law for 443 
the benefit of creditors adjudges him in by deſcent rather than by purchate and deviſe; but here un- 


leſs the deviſe be void, he cannot take but upon the payment of 2-1, 


I5. Aer znary lands purchaſed in the names of A. and B. 
after the death of C. who has cſtate for life in the ſaid lands, 
were decreed to go towards ſatisfaction of judgments. 2 Chan. 
Rep. 145, 140. 30 Car. 2. "OE v. Colvill. 


Vol. III. 16. Where 
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143 | Allets. 


Ind. 156. 16. Where a leaſe for years is to os on the inheritance, it 
in Lang- Holl, be aſſets as to debts, as wel! where the intereſt of the leaſe is 
Is. Keeper in the Dans of a fir anger, as not in the owner of the inheritance, 
[3d that as w ben it i in cefty que tru /t of the inheritance, and the intereſt of 


} ** 

5 n the Inheritance in a ſtrange truſtce; per Ld, Keeper. 2 Chan. 
Mnerence 

en. Cats, 152. Mich. 35 Car. 2. 

Where the 

inheritance is in truſces, and a man has a term in his own name which is limited to attend 
the inheritance, and dies indebted, the term in that caſe ſhall be liable to his debts; for it 
is aſſets at law; per Ld. Chancellor; Sut he ſaid that if one ſeiſed in fee raiſes a termy and 
Ages it in truftees to atterd the inheritance, and afterwards dies indebted, he never heard that 
that term ſhould be made aflets, but he had heard it often denied. Vern. 341. in pl. 333. Mich. 
1685. 2 Vern. <4. 5. Paſch. 1688. Arg. fays that in ſuch caſe where the inheritance is 
taken in the name In hg it never was N bo that the term ſhculd be aflets. 


Chan. Prec. 245. Paſch. 150: the Maſter of the Rolls cited Ld. Hale's opinion Mich. 2c Car. 2. 

in Six lou SAUNDERS! 1 Ent e, that a waiting term thall be aſſets it it attends an inheritance 

in fee - ſimp! ©; but not if it attends an eſtate TEE which is not ſubje& to debts in equity. 

5. P. by Hale Ch. B. Hardr. 489. Mich. 20 Car. 2. in Scacc. in Cn” ale. * 
p Paſch, 1 Ann. B. R. 5 a quære if tenant in tail contracts ( r by bond, e's ties, 

and it can be made ear thut ſome of bis anceſtors that bought the eftte | v4 und an old m rtgage 


. - 4 - - — . jo „ 2 * * . oY A 4 7 i; , 7 7 5 * , . * 
en it For 4 * Te 776 of cbs. Dc WAS kept GH foot to Nat Gn the jr EL GH d and inheritaxce, 


whether ſuch leaſe in equity would not be aſſets in the - 404m of the heir in. t. il, becauſe it is 
equity only makes ſuch 2 1 rar: and it is the higheſt equity that a man's debts ſhould be 
paid ? Mod. 12<, 126. Arg. cites it as reſolved in the cafe of the creditors of the Earl of 

_— by Him ple AN that they ſhould be paid out of 2n unmerged term he had in him, 
becauſe ſuch a term was a chattle liable to their demands; but that it the term had been in a 


truſtee for the earl, it had been otherwile. 


I= 1 ſuch caſe 17. Upon a queſtion if the eg of redemption of a mortgage 
* fer years of an eſtate in fee be aſſets, the Ld. Chancellor's preſent 


alle ned the 
real eftate opinion Was, if there wa a ſurplus beyond the mortgages, it 


before a bill ſhould be aſſets to mt bod debts, Vern. Rep. 410. pl. 384. 
8 Mich. 1686. Cole v. War 

he queſtion 
was, if the | 
obligee was relievable here againſt the heir and purchaſer on the ſtatute to prevent fraudulent de- 
viſes; or it he was to * ſent to law to get judgment firſt? Per Ld. W Wright, that ſtatute be 
ing traded tive of a new law, the rel! * it muſt be at la. w, and that a Sud. creditor in ut fi hate 
judgment at lat, before he can redeem a mortgage for years, tho' it might be otherwiſe in caſe of a 
mortgage in fee. Chan. Prec. 158. pl. 129. Trin. 1702. Bateman v. Bateman. Note, Chan— 
cery at this day gives relief upon the /atute of fraudulent deviſes in ſuch caſe. Ibid. added as a note 
of the reporter. 

The very equity of redemption of a mortgaged term is aſſets to pay ſimple contract debts; per 
Ld. Macclesfield. Wms.'s Rep. Hill. 1721. in Cate of Cole man v. Winch. 


Toe equity 18. If the equity of redemptio n of a mortgage in fee, ſince the 


* d: "D- 
ESP ſtatute of frauds and perjurics, ſhould be afets in equity to 
#beritance ſatisfy band debts, the Ld. action inclined that it was; but 
8 allets reſpited his decree till the Maſter had reported a ſtate of the Cafe. 
zatlaw, bee 
—_ en. Rep. 411. pl. 38 5. Mich. 1686. Plucknet v. Kirke. 
eſtate is for- 
feit ted ; but the heir havine a ri ieht 1 in equity, that ought in equity to be li: ble to ſatisfy a bond debt, 
and if the heir has aliened or releated his equity of redemption, to prevent the creditors the ſatiſ- 
faction of their debts, the Court will follow the money in the hands of the heir or his executor. 
Vern. 61. pl. <4. Paſch. 1688. Sawley v. Gower. Chan. Cafes, 148. S. P. but no decrec» 
M. 21 Car. 2. Trevor v. Perrier. 


Vern. 455 19. The heir claiming under a voluntary ſettlement ſells the 
Patch. 1687. land. The purchaſer before his purchaſe had notice that there 
LEO. was 2 bond; but there was no original filed; and before the 

commence- 


— 8 


de 


CI 


Aſſets. 144 


commeneement of the ſuit he had covenanted to pay the reſidue [ 144 ] 
of his purchaſe. On a bill filed the queſtion was, if the money 
in the purchaſer's hands is liable to the payment of this bond 
debt ; and the Court thereupon inclined to diſmiſs the plaintiff's 
bill. 2 Vern. Rep. 44 pl. 40. Paſch. 1688. Sagittary v. Hide. 

20. A. ſeiſed in fee, demiſed to truſtees for raiſing 1500l. a 3 
year for his wife's jointure, who re-demiſe to him for a lefſer term, Hin. os, 
paying a pepper corn. This term ſo re-demiſed, being raiſed and cites 
only for a particular purpoſe, ſhall not be aſſets for payment of 8. a 
other debts than the inheritance would have been liable to; per 3 5 
2 juſtices, the Maſter of the Rolls, and Ld. C. ſefferies. 2 cordingly in 
Vern. 52. pl. 50. Paſch. 1688. Baden & al. v. the Earl of Pem- wht _ 

: 7 per Lords 
broke & al. | Commiſ- 
| | oners, the 
mortgaged terms derived out of the earl's inheritance are aſſets, and liable to bond debts only, and not 
to debts by ſimple contract. Nelſ. Chan. Rep. 16. Bladen v. the Earl of Pembroke, S. C. the 
Court held accordingly.—3 Chan. Rep. 217. The Earl of Pembroke v. Bowden, S. C. but they ad- 
viſed till the next term. 


22. A. having a /eaſe for 3 lives to him and his heirs from the 
church, and mortgaged it for gg years, if the 3 lives lived ſo long, 
and died, the mortgage being torfeited, decreed this mortgage 
term, which would not have been allets at law, to be fold for the 
payment of debts. Arg. 2 Vern. Rep. 54. pl. 5o. Paſch. 1688. 
cited as decreed in Ld. Nottingham's time in Took's Caſe. 
23. A. ſeiſed in fre, mortgages for 99 years. The equity of re- An equity of 
demption has always in this Court been adjudged aftets. Arg. redemption 
. ; JUUZ p 
2 Vern. 55 Paſch. 1688. In Caſe of Baden v. the Earl of Pem- ngen! 
broke. in equity. 
Arg. Vern. 173. 


% 

24. The judgment againſt an heir, who has a rever/zon in fee 
deſcended to him, is only of aflets quando accriderint; and the 
creditor cannot by bill in equity compel the heir to ſell the re- 
verſion, but muſt expect till it falls. 2 Vern. 134. pl. 132. 

Hill. 1690. Fortrey v. Fortrey. 

25. A. on ſale of lands takes a bond from the purchaſer te pay Chan Prec. 
any ſum or ſums of money not exceeding Sol. as A. ſhould by 3 85 
will appoint. Per Cur. A. having potter te diſpoſe of the 5ool. 1615. that 
muſt be looked on as part of his eitate, and decreed it to be aſlets A. was in- 
liable to the plaintiff's debts. 2 


2 Vern. Rep. 319. pl. 306. 8 
Trin. 1694. "Thomſon v. Townes. 


zool. 
and B. being 
his near 

kinſman, A. ſettled his eſtate of about 15-1. a year on himſelf for life, the reverſion to B. and his 
heirs; and B. as a confideration of ſuch ſettlement, gave a bond to J. S. the defendant, by direction 
of A. to pay 5071. to ſuch perſon or perſons as A. by will ſhquld appoint. A. by will reciting the bond 
to be in truſt for him, gives the ol. to the ſaid J. S. and makes him executor, and directs him to 
pay zol. to D. to bind him apprentice, and 5-1. more to ſet him up, ant 261. a year to E. tor lite. 
J. S. ſues the bond. B. brought his bill to ſubject this 5001. to be aflets to pay the 30-1. and vol. 
more due to him from A. The Ld. Keeper decreed the $001. to be aſſets to pay B.'s debt, and he to 
retain ſo much to ſatisfy himſelf, and pay J. S. the reſidue ; and on appeal to the Houſe of Lords this 
decree was confirmed. — 8. C. cited by Ld. Keeper as decreed and affirmed accordingly. 2 Vern, 


466, Mich, 1704. in pl. 425. 


M 2 26.-In 


er 1 


— 


* 
— — —-— ey 


— —— — 
E 


52 


r 


re 
— » th — 
% a + Hs 1 


— 


— vous Se re ee ang: 
wt, — 


—— 4 — * _ 1 
— — eng Paneer — 
I PR 1 — A 4p At, q 
9 4 
* * 7 5 a», l . 
, l - > ya” 
4 wa Wi int , k a - PS of 
e 1 les r 1 „ I 
c f by 4 IG * ©. W 1 TIS 


—— 
N In 


— wt Ov 


* —— —— wo 
N aan Ya 


r 


* n 


PY 
* wm 


Sorts; Tait 
'A % 


93 
45x Awe 


_ 


«4 . # R 


E gat 
r 


* er i I 


are ws pc 


ew geen # Fett, 


: 
= 
L 
| 
4 
; 
. 
0 
* 


144 


[345 ] 


. Prec. 


hag 2 refult- 
11 4 equit in 
it, which! ne 
might de- 

viſe, but not 
to = place 
of cred:tors, 


1 ks had 


Allets. 
26, In delt upon bond brought again}? the defendant as Heir 


to his father &c. and riens per deſcent pleaded, the plaintiff re- 


plied, aſſets, and iſſue thereupon. And the evidence was, that the 
obligor, the defendant's father, deviſed to the defendant, his ſon 
and heir, certain meſſuazes i in Exchequer- alley in fee, but chargeabli 
with an annuity or rent-charge pay able to the defendant's mother. 


And it was held by Holt Ch, J. that theſe meſlu: ages mes 


to the defendant, and were aſtets; for (by him) the difference 
is, where the deviſe makes an alteration of the limitation :f the eftate 
from that which the law would make by deſcent, and where the 
deviſe conveys the ſame eſiate as the law would make by deſcent, 
but charges it with i encumorances. In the former caſe the heir 
takes by purchaſe, in the latter by deſcent. Ld. Raym. Rep. 
728. Trin. 13 Will. 3. B. R. in Guildhall, London. Emerſon 
v. Inchbird. 

29. A. having a power t9 char 2e 30co!. on his eſtate for ſes 5 
purpeſes as he ſho: A think fit, by deed appoints the 3oocl. as a 
collateral ſecurity for quiet enjoyment of an eſtate he had ſold ; 
but the appointment to be void, if no incumbrance appears. A. 
deviſed it to his daughter. The creditors of A. brought a bill to 


have the 3oool. applied to payment of debts, and decreed ac- 


cordingly; per Wright Ld. Keeper. 2 Vern. 465. pl. 425. 
Mich. 1704. Laſſels v. Cornwallis. 


1 made an * which ſatisfied his power, by appointing it a collateral ſecurity. 


28. A. being ſeiſed of the tra of an advowſ5n in groſs in fee, 
dies indebted by ſpecialty &. The creditors bring a bill a gainſt 
the heir at law and the truſtees of the advow fon, and. pray 
2 ſale of the advowſon. The heir at law infited that the 


advowſon was not aſſets. It was argued for the plaintiicr 


that an advowſon is aflcts at law; that it is an eſtate of 
inheritance, deſcendible, valuable, and faleable, &c. But for 
the heir at law it was argued, that an advowſon is not aſſets at 
law in an action of debt, and cited Anderſon Ch. J. in Sir Ep- 
WARD CLEER AND PEACocK's Cast, Cro. E. 359, tho' 
otherwiſe in a formedon to bar the warranty; and that the reaſon 
of the difference ſeems te be, that the atiets to make the war - 
ranty a bar in a formedon, are to be conſidered according to the 


groſs value &c. whereas upon a judgment in debt aga; inſt the 


heir the aſſets are to be extended according to the annual value, 


and there is no annval value of an adv win, and therefore can- 
not be extended. Tenant by elegit is to hold quouſque he is 
ſatisfied, according to the yearly value &c. and how can that be 
when there is no yearly value? and when is it that the debt ſha! 
be ſaid to be ſatisficd, and the party have the advowlon again: 

That there are other circumſtances of inheritances which arc 
not aſſets at law, as copyholds, eſtates pur auter vie, before the 
ſtatute of frauds &c. Farther in a formedon the bar and ſatisfac- 
tion by warranty and afjets deſcended, is not by holding the 
aſſets and profits to be taken, but the thing itſelf. 7. e. the aſſets 


are delivered in ſatisfaction ms. according to the gros 
value, 


Aſſets. 


value; whereas in debt the lands &c. are always found, and 
delivered clari valoris &. Jo this it was replied, as to the 
objection and inſtance of the copyhold, that is not afters, becauſe 
has now fixed and made it in ſome refpects an eſtate of inhe- 
ritance, but yet the tenure is ad voluntatem domini; and another 
rcalon, becauſe the lord may not have a tenant put upon him 
contrary to his will &c. and as to the cafe of eſtates pur auter vie, 


the heir took not properly by deſcent, but as ſpecial occupant - 


& And as to the diftin&ion of an 2dvowſon's being affets in 
a formedon, and not in an action of debt, it 1s founded upon the 
ſingle authority of what Anderſon ſaid obiter, and wherein, 
as to the point then in judgment, the whole Court was againſt 
him. Co. Litt. 374. b. is zen:ral that it is aſſets. It is true it 
is there mentioned with reference to warranty to create a bar 
in formedon ; but the reaſon there given, and the books there 
cited, prove it to be aſſets generally, becauſe valuable, and ſhew 
how it may be valued annuaily; and if a value, as admitted, may 
be put upon it in groſs, as in the caſe: of warranty, why may it 
not by proportion admit of a yearly value? as ſuppoſe an ad- 
vowſon worth 201. then one-twentieth may be ſaid to be the 
annual value, and the objection of its producing no annral profits 
will. not hold, becauſe that proves likewiſe that no value ought 
at all to be put upon 1t 3 and the ſole diihculty here is the manner 
of valuing or charging; but that is no difficulty in this Court, 
which will decree a fale of aſſets deſcended as a more ready and 
compendious method of fatisfaction ; and even at law fince the 
ſtatute of W. 3. againſt fraudulent deviſes, if the heir aliens the 
altets he is Chargeable according to the groſs value &c. wherefore 
&c. Ld. Chancellor, as to the point of the advowſon being 
affets &c. held that if it be not afets at Jaw this Court would not 
make it io, becauſe that would be to alter the law &c, and feemed 
that as a groſs value (as it is admitted) may be put upon it, 0 
it may be capable of a valuation per annum &c. At another 
day Ld. Chancellor declared his judgment, and held that the 
advowſon was aflets, and accordingly decreed it to be fold &c. 
He held that it was a rule that all lands, tenements, and heredita- 
metts were extencible; and that an advowſon was fo in the 
Caſe of the King, he cited Sir W. Jones 24. An advowſon 
was a thing valuable, and lay in tenure, and might be held by 
knights ſervice &c. He referred to Fleta and Britton. The 
23d of March following this decree was affirmed in the Houfe 
of Lords. Eyres Ch. J. of C. B. Price J. and Comins B. being 
the only judges in town, attended; and being aſked their opinion, 
whether an advowſon in groſs was allets in ſuch cafe at law, de- 


1 the eye and notion of Jaw it is but an eſtate at will, tho' cuitom 


145 


J 146 ] 


clared it was; and the Houle did not divide. MS, Rep, Mich, 


1730. Robinſon v. Tong. 
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If a man 


_— Alletg. 


(B) What Eſtate. 


[i. IT ought to be in ee. 42 E. 3. 10. b.] 

leuſes for ; | 

life rendering rent, and the leſſor dies, the heir is vouched, and has no other aſſets except this rent, 
this is good aſſets, and thall be rendered in value; per Paſton, which none denied; and yet it 18 
agreed chat he had no fee · ſimple in this rent. Br. Aſfets per Deſcent, pl. 17. cites 7 H. 6. 3. 4. 


2. If a reverſian upon a leaje for life, with: rent reſerved, 
” * 8 "© r : (L-+0 * 1 - lr 
deſcends to the heir, it is good aſſets. Br. Aſlets per Deſcent, 
OO 3 : ; 
pl. 23. cites 16 E. 3. and Fitzh. Voucher, 85. 
: . . I B94 yes - , . 1 £ 
As in ſcire 3. In caſe of the deſcent of a Franttenement without P? ofts, or 

"28, t! 5 3 7 40 . 53 i 0 

been. me where the heir had the roh, Without the [ranitenement, quære, 
enant l —_ "72 a og mM : 

pleaded con- if in either of theſe caſes ic would have bcen aliets to charge him 
firmation at common law, 2 

with war- 

ranty and aſſets deſcended, the plaintiff ſaid that his Father was indebted ts te T. ard be ſized for 

the debt, and the father died, and the King committed it to bim till the debt be faid rendering ſuch 

rent, which debt is not paid, abſque hoc, that he had other aſſets. Qa re, for the frank-tenements 
are agreed to be in the heir. Br. Ailets per Deſcent, pl. 9. cites 4- E. 3. 9. , 

And it was ſaid if {and of 40s. per ann. deſcend charged with-rent of . per ann. this is not aſſets 
of 40s. nevertheleſs this ſeems to be where the charge is ot an eſtate of franktenement, but here the 
charge is only a chattle, and the franktenement not charged, therefore quære. Br. Aſſets per De- 
ſcent, pl. 9. cites 43 E. 2. 9. 

Fo wwhere the plaintiff ſaid that afſets deſcended to the heir in R. and that he had comreyed them 
gu ay by fraud to toll him of his action, of which lands the heir took the profits; and the defendant 
ſaid, that he made a fe2fment 17 J. N. in fee upon condition, and as to the taking the profits no law will 
put him to anſwer, and it was not adjudged ; nevertheleſs, it ſeems that it is not atlets to charge him, 
for he had no franktenement in him ot it. Br. Allets per Deſcent, pl. 18. cites 48 E. 3. 32. 


147 ] 


Kelw. 124. 4. An annuity is no aſſets, for it is only a cheſe en action; quod 


b. Pl. 82. nota bene. Br. Aſſets per Deſcent, pl. 26. cites Doct. & Stud. 
Falus incerti ,. 
temporis. lib. 1. fol. 76. 


5. If a manor deſcends to an infant, and after a tenancy eſcheats, 
ſuch land eſcheated ſhall be aſſets by deſcent. Finch 17. b. 


(C) At what Tim: it ſhall be Aﬀets by the having 
of it. 


LI. IF he hath aſſets at the day of the writ purchaſed, or after, 
a this ſhall be aſſets, and ſhall charge him. 42 E. 3. 10] 
* Forif ke [ 2. But if he had aſſets by deſcent, but nr at the day of the 


d if 3 2 5 . . 
— $2 writ purchaſed, nor after, this is not aſſets to charge him. 42 


them de fore E. 3, IO, b. 26 H. 8. 1. 48 E. 3· 32. b.] 
the writ of ä 
debt brought, he is diſcharged; contra in ſormedon brought by himſelf after the aſſets aliened; ſor 
this is his own ſuit. Br. Aſſets per Deſcent, pl. 8. cites S. C.—— Ibid. pl. 27. cites 13 E. 3. S. P. ac- 
cordingly. 

The reaſon why an heir was not chargeable for the debt of the anceſtor after ſale of the aſſets by 
deſcent was, becauſe he was charged as tertenant only, Poph, 15 5, Hill, 1 Car, ia Caſe of Bowycr 


v. Rivet. 
T3 If 


— — LY Kwid—_ - 


ps.” 


Aſlets. 


(3. If the heir ens the aſſots by fraud to ouſt the Cebtee of 
his action, and tabes the profit to the value of the debt, this ſhall 
be aſſeff̃ 3 9.] 


alieucd the aſſets before the action of debt brought and retook, he is in of other citate, 
be charged. | 


4. Debt was brought againſt C. the heir of B. the heir of A. 
upon a'b5rd of A. in which he bound his heirs. C. pleaded a 
. falfe plea, and plarntrf bad a verdit at law for recovery of his 
debt, but C. died before the day in Bank, having deviſed his lands to 
the defen ant his fon. The obligee by bill would charge the 
lunds with this debt recovered at law, but rendered fruitleſs by 
the act of God, and the Caſe of PARKER v. DEE was Cited as a 
precedent, but Ld. Chancellor. diſmiſſed the bill. Vern. 400. 
pl. 373. Paſch. 1686. Holley v. Weedon, 


I a7 


Br. Aſſets 
per Deſcent, 
pl. 19. Cites 


89 | which 
ſce at (B) 


2. |—=Tbid. pl. 27. cites 13 E. 3. and Fitzh. tit. Debt, 140. Note, that the heir ſhall not be 
d it he has not aſſets the day of the writ purchaſed; and Brooke ſays, Ideo vide. that if he has 


aud ſhall not 


The deviſce 
was likewiſe 
heir of the 
deten dant at 
law againtt 
whom the 
verdict was 
given, 2 
Chan. Caſes 
175. S. C. 
Ld. Jefferies 
faid, that 
there was no 


colour of equity in the caſes unleſs you will have it that the defendant at law died maliciouſly before 


the day in Bank on purpoſe to defeat the plaintiff of his debt. Vern. 401. S. C. 

5. The creditors by bond, by virtue of the ſtatute 3 & 4 W. 
& XI. cap. 14. ſhall nt follow the efiate in the hands of the 
alieuce; for the perſon of the heir is the debtor, and not the lands, 
and conſequently the lands in the hands of an alienee can be 
charged with nothing but what is an wmmediate lien thereon, 
which the bord is not; per Ld: Macclesfield. Ch. Prec. 512. 
pl. 310. Hill. 1718. in Caſe of Coleman v. Wince. 


(D) How the Judgment ſhall be againſt him. 


. IN an annuity againſt an heir upon the grant of his father, 
if the defendant pleads that he has nothing by deſcent, and 
it is found that he hath ſome land in certain by deſcent, but * zot 
to the value, yet he thall be charged for the whole annuity. 5 R. 2. 
Annuity 21. adjuged for his faliity. 19 E. 3. Annuity 26. ad- 
judged. ] | | 
| Ir But etherwt/: if he had pleaded the certainty, how much he 
had by deſcent &c. 5 R. 2. Annuity 21. 19 E. 3. Annuity 26:] 


(E) Pleading of Aſſets by Deſcent. 


I, IN debt againſt an heir upon the obligation of his father, 
the defendant ought to be named heir to the obligor. Br. 
Aſſets per Deſcent, pl. 10. cites 48 E. 3. 32. 
2. Debt upon an obligation againſt an heir. The defendant 
pleads, that his father was ſeiſed of black acre, and made a leaſe 
for 99 years, and the reverſion deſcended to him, and that he had 
riens præter. The plaintift replies, that he hath aſſets deſcended in 


M 4 London, ri, becauſe 


See tit. Heir 
(K. 2) pl. 19. 


[ 148 ] 
See tit. Heir 
(B) (B. 2) 
and C). 


* See tit. 
Heir C pl. 
2. and the 
nodes there, 
and ibid. 

pl. 8, 9. 


3 Salk. 180. 
S. C. and 
per Cur. 
the preter 
it immate- 
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the rever- 
non which 
foilows 15 

1 charge- 
adle ; tor 
the anceſtor 
had ſe ttled 


Aſlets. 


L::4n. The defendant demurs. Reſolved, that the replication 
was naught, becauſe he does not anſwer the defendant's bar, nor 
traverſe when the defendant did offer him an iſſuable point; for 
he ould have faid that he had aſſets beſides the reverſion ; or elſe 
have prayed judgment, and have had execution by a ſci. fa. when 


” a 7 1 RE as 7 % * 8 
the lands acts ſpould deſcend. Freem. Rep. 160. Paſch. 1074. Oſberſton 
10 1. - 's _ i , 8 
nie une v. anhop. 
t es to the : 
uſe of himſelf for life, remainder to the heirs male of his body, remainder to his own right heirs, with 


power tor tne truſtees to make leaſes, fo that this was a leate made by them, and if the reverſion 


{:0u!d happen before the eſtate tail peut, he had ſtill a reverſion but after an eſtate tall. ——2 Mod. 


< b - 8. 


{ ET 
„ 43> 


A ſtated according to Sal:.. the pla:ntut replied proteſtando, tllat the ſettlement is frau- 


dalent, & pro placito dicit that he has aſſets by deſcent ſufficicut to pay him; upon demurrer by defen- 
Gant, the Court held the preter idle, and the general replication good; and judgment was given for 


the plaintiff. 


Te :- 


there 


ſaid in marg. 


ihat he ſhall 


be charged 
as beir to 
the cbligor, 
becauſe the 
heirs in tail 
were never 
actually 
ſeiſcd in 
fee ; and 
judgment 
accordingly 
—} Nicd. 
63-8. C:. 


3. Where the father je!t/cd his lands to the uſe of himſelf for 
life, remainder to his elaejt jon in tail male, reverſion to his own 
right heirs, and died, leaving iſſue 2 ſons ; the eldeſt, who was 
tenant in tail, entered, and had iſſue one ſon, and died, which 
ſon died without iſſue, ſo that the e/fate tall was ſpent, then the 
younge?/t fon of the father entered z adjudged, that theie lands ſhall be 
aſtets in his hands to anſwer the father's debts; and the ſole 
queſtion was, whether he fhould be charged as heir to his father, 
without naming the intermediate deſcent to his elder brother and 
nephew? 3 Lev. 286. Mich. 2 W. & M. in C. B. Kellow 


Rowden, 


adjudged by three juices, contra Eyre, for the plaintiff, that it was good without namingthe interme- 
diate remainder. — —Show. 244. S. C. adjudged accordingly. ——Carth. 126. S. C. adjudged ac- 


cordingly.—— 3 Salk. 


178. S. C. Frecm. Rep. 498. pl. 672. Hill. 1690. B. R. Round and 


Keilo, S, C. adi udged accordingly. 


See (A) pl. 
2. and the 
notes there, 
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4. A reverſion expectant an an eftate tail is not aſſets to charge 
the heir upon the general iſſue of riens per deſcent; agreed per 
tot. Cur. Carth. 126. Paſch. 2 W. & M. in B. R. in Caſe of 
Kellow v. Rowden. 

5. Motion in arreſt of judgment, becauſe upon the iſſue of 
riens per deſcent the jury had found that lands came by deſcent 1755 | 

u 


ficient to anſwer the debt and damages, and had nat ſet out the va 


of the lands deſcended under the ſtatute of I. 3. The counſel for 
the plaintiff anſwered, that it was a replication at common law, 
and not under the ſtatute, and a rule made niſi was diſcharged. 
Barnes's Notes in C, B. 325. Mich. 12 Geo. 2. Mathews v. 


Lee. 


(E) In what Caſes Scire facias lies of Aſſets 


quando acciderint. 


I. I formedon, the defendant pleaded warranty of the anceſtor 

with aſſets deſcended in fee, and the demandant was an in- 

fant, arid the tenant was compelled to ſhew where the aſſets bay, 
| all 


Allets. 
and ſo he did, ſcil. at W. and no miſchief per Finch. For in 


the reſummons, if land deſcend after to the heir, the tenant 
ſhall allege it, and by him F the demandant recovers and land 
_ . deſcends after, the tenant ſhall have proceſs to recover it, and this 
by ſcire facias. Br. Aſſets per Deſcent, pl. 7. cites 40 E. 3. 39. 
and 11 E. 4. 21: N 

2. By Finch. 40 E. 3. in ſormedon warranty is pleaded, and 
the demandant recovers, and ajſets deſcend after, there the tenant 
ſhall have ſcire facias to re-have his land; for this record ſtands 
in force, becauſe the demandant recovered. Br. Scire Facias, 
pl. 130. | | 

3. But by 11 H. 4. 21. in formedon, the tenant ſhall have 
ſcire facias in this caſe, to have over in value as he ſhall have 
in voucher, where the vouchee has nothing at the time &c. but 
aſſets come after. Br. Scire Facias, pl. 130. 

4. In replevin the caſe was, tenant in tail of rent purchaſed 
the land in fee, and made ferffment with warranty and died; and 
aſſets deſcended, and the ue in tail made auotory for the rent, and the 
plaintiff pleaded in bar the feoffment with warranty, and the aſſets 
&c. and per Vaviſor Juſtice, it is no plea; for the rent is not 
to be recovered in avowry, but only the defendant ſhall have 
return; and here if iſſue ariſes upon the aſſets, and it is found 
that he had nothing by defcent, yet if land deſcends after, he 
ſhall not have ſcire facias to have that which is deſcended in 
value; for no rent was recovered againſt him, for the avowant 
is always ſuppoſed in poſſeſſion. Br. Scire Facias, pl. 142. Cites 
21 H. 7. 10. | : 

But in cui in vita aſſiſe of mordanceſtor, formedon, &c. and 
aſſets is pleaded, and it is found that he had nothing, and aſſets 
is deſcended after, the tenant {hall have ſcire facias againſt the 
heir; for he loft the land in the firſt action, and therefore it is 
reaſon that he ſhould recover in value, quod nota good reaſon. 
Br. Scire Facias, pl. 142. cites 21 H. 7. 10. 

6. In debt againſt the heir upon the bond of his anceſtor, 


judgment was given for the plaintiff to have 4 dry reverſion, 


guandg acciderit, Roll. Rep. 57. pl. 34. Trin. 12 Jac. B. R. 
Anon. | 
For more of Aﬀets in general, fee Charge, Executor, 

Heir, Poyment, Ciouchrr (U. b. 3), and proper titles. 


Alsignment. 
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v. Carringdon. 


T0 3 


Alignment. 


—_ 


(A) Aſſignment. What is. 


1. | i di ſciſae releaſes to diſſeiſor, the diſſeiſor is an aſſignee by 

the releaſe. See Voucher (C. c) pl. 5. cites 26. Aſſ. 39. 

2. A deviſe is an aſſignment, and fo a breach of condition not 
to aſſign; per Rhodes J. Golſb. 49. pl. 10. cites 31 H. 8. 

3. Common recovery is an alignment, per Hobart Ch. J. Hob. 


27. Trin. 9 Jac. in the Caſe of Roll v. Oſborn, 


(B) Of Things not aſſignable. The Effect thereof. 
1. ASSIGN MENT transferring a thing which it cannot 


transfer, yet it may be good as a covenant; per Hale 
Ch. J. Mod. 113. pl. 12. Paſch. 26 Car. 2. B. R. Deering v. 
Faringdon. : | 
2. Where a bond is aſſigned over with a letter of attorney therein 
to ſue, and a covenant not to revoke, but that the money ſhall come 
to the uſe of the aſſignee, altho' the obligee be dead, yet the Court 
will not ſtay proceedings in a ſuit upon the bond in the obligee's 
adminiftrator's name, tho' proſecuted without his conſent, for 
that thoſe aſſignments to receive the money to the aſſignee's own 
uſe, with covenants not to revoke, and alſo with a letter of at- 
torney in them, altho' they do not veſt an intereſt, yet have ſo 
far prevailed in all Courts, that the grantee hath ſuch an intereſt, 
that he may jue in the name of the party, his executors, or admi- 
niftrators. L. P. R. 103. cites Paſch. 12 W. 3. B. R. Deering 
. If one aſſigns a hend over, tho' it be not in its nature aſ- 
ſignable, yet it is a good agreement, that aſſignee ſhall have the 
money to his own uſe; per Cur. 12 Mod. 5 54. Trin. 13 W. 3. 
in Caſe of K. v. the Pariſh of Aicles. | | 
4. An apprentice is not aſſignable over, yet if the maſter 
makes a contract with another, that the other ſhall have the 
ſervice of the apprentice, that is good between themſelves ; and 
tho' the words are grant, aſſign, and turn over, which indeed 
cannot alter the legal intereſt of the apprentice, yet it amounts 
to an agreement, that he ſhall ſerve the other during the time; 
per Cur. 12 Mod. 553. Trin. 13 W. 3. in the Caſe of the King 
and the Pariſh of Aieles. | 


(C) In 


Alsignment. | 151 


0 In ike Caſes Grantee may td in reſpect | 151 
of the Words of the Grant. 


1. * HERE I give land to a man, rendering to me and my heirs 
| certain rent, with diflreſs for me and my heirs, and I 
grant this over, my aſſignee may diſtrain, tho' no aflignee is 
mentioned in the deed; by the juſtices. Br. Deputy, pl. 4 


Cites 11 H. 4. 65. 


(D) Alſignable; What. 


15 IF a man has an annniiy to him and his heirs, he * may make = 8. P. per 


an aſſignment over of it; per Thorpe, but Belk. contra, for Alke. J. 
quod nemo 


it is only a choſe in action as debt. Br. Deputy, pl. 2. cites 41 negarit (but 

. 3.27. f Brooke ſays, 
Quære, it it 

be not but a choſe in action). Br. Deputy, pl. 6. cites 19 H. 6. 42.—8. P. Br. ibid. pl. 15. 

cites 21 E. 4. 20. by the beſt opinion. 

2. If one aſ/i7ns over his debt to another, and the debtor agrees 


WS 
4% it, yet the aliiznee ſhall not have action, nor the debtor is not 


di (charged azainit the aſſignor; per Cur. Quod nota. Br. 

Dette, pl. 757. cites 11 H. 6. 7. & 16. 3 
| The office of a parker or ſteward cannat be aſſigned without 
ſpeci al words ot aſſignees. Arg. 4 Le. 244. in Caſe of the Earl 
of Rutland v. Spencer, cites 21 E. 4. 20. 

4. An auth ty 1s not aſſignable ; as he that has letter of at- S. P. by 
torney to make livery cannot grant it to another. Arg. 2 Roll. Ch. J. 804 
Rep. 6. cites 9 1. 7. | 7. in pl. 2. 

5. A choſe in action may be aſſigned over for lawfu! cauſe, as 14. Keeper 


Bridgm- 
a juſt debt, but not for maintenance. BB Choſe in Action, Fey evjns 


pl. 3. cites 15 H. 7. 2. | would not 
protect the 


alignment of any choſe in action, unleſs in ſatisfaction of ſome debt due to the aſſignee ; but not when 
the debt or choſe in action is ailigned to one to whom-the aflignee owes nothing precedent, fo that the 


aſſignment is voluntary, or for money then given. 2 Freem. 145. pl. 185. 


6. But a choſe in action real as entry, he cannot grant over; = 32 
. 8. cites 


and it is not like to a choſe in action perſonal or mixed, as debt, & 


ward, &c. See Br. Choſe en Action, pl. 14. cites 33 II. 8. 


7. 'Tho' a Judicial office is granted to A. and his aſſigns, yet A. But aneffice 
cannot aſſign it. Jenk. 141. pl. 89. yo_—_ 7 
7 | and his aſ- 


ſigns gives power to grant it over; per Hobart Ch. J. Hob. 170. 


8. An huſband poſſeſſed of a leaſe for years aſſigns it to B. 
in truſt for himſelf and his wife, - The huſband cannot aſſign 
this truſt; for a truſt is nothing in law, and uſes being aboliſhed 


and joined to the poſſeſlions, this truſt cannot be ſaid to . 
uſe; 
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1 Alsignment. 


uſe; for if ſo, the 27 H. 8. of transferring uſes into poſſeſſion, 
would be to no purpoſe; for this ſtatute requires a ſeiſin to the 
uſe ; but there is only a poflelion in a leſlee for years. Aſſion- 
[ 152 J ment of truſts begets ſtrife and maintenance, and is void in law; 
by the judges of both benches. Jenk. 244. pl. 30. 
Nov ge S. P. 9. A bond cannot be aſſigned to a ſubject, ani for a debt due 
Harvey v. by an aſſignor to aſſignee ; for otherwiſe it is maintenance; per 
— Sg 3 Le. 234. Mich. 32 Eliz. in the Exchequer. South v. 
Marſh. | | 


Debts, tho” 10, There cannot by law be any aſſignment made by any 


e common perſon of his delt; per Cur. Cro. 180. pl. 18. Trin. 
5 0 ' b 8 t nt „ 
are on good 5 Jac. in Scacc. in Caſe of the King v. Twine, 
contdera- | | 
Got aflignable in equity. Arg. 2 Chan. Caſes, 7. and ibid. 36 Trin. 32 Car. 2. decrced aecord- 
ingly in the Caſe of Fatnion v. Atwood, | 

By the law of merchants a merciart may aſſign debts. Arg. 2 Chan. Caſes, 37. admitted. 


A debt on 11. A debt recovered in a court of record cannot be aſſigned 


2 judgment , 7 Mic 
— HY over; per tot. Cur. Brownl. 33. Mich. 10 Jac. Anon. 


ſigned; but 
whether a debt decreed in Chancery may, was not reſolved. Arg. Litt., Rep. 115. cites Sir Miles 
Fleetwood's Caſe ; but ſays, that this being a debt in conſcience only, and not on a judgment in 2 


Court, whereot the law in ordinary proceedings takes conuſance, it was not transferrable. 


12. Contingent benefits, which are annexed to an eſtate, and to 
an intereft, may well be aſſigned over. Agreed per Cur. 3 Bulſt. 
254. Mich. 14 Jac. in Caſe of Havergill v. Hare. 
S, P. and 13. A choſe en action is“ aſſignable ts the King, Arg. Sti. 
that he mas 21. Paſch. 23 Car. B. R. the King v. Holland. 
take it with- © 
out deed in- | 
rolled, it being only a Chattel. Br. Choſe en Action, pl. 4. cites 21 H. 7. 19. 
S. P. by Parker Ch. J. and the King or his grantee may ſue for it in their own name, cites 
21 H. 7. 19. and faid that tho' generally the grantee ſued in the King's name, that was only in order 
to take advantage of the prerogative. Wms.'s Rep. 252. Trin. 1714. in Caſe of Miles v. Wil- 


_ hams. 


N. Chan. 14. Aſſignment of a decree is void in law, and being ſo ought 
* not be mentioned againſt the rule of law in a court of equity, 
i totidem no conſideration appearing to ſupport the ſame, which ſhould 
yerbis— make it better in equity than at law. 3 Chan. Rep. go. 17 


og: Car. the Earl of Suffolk v. Greenville. 
£p. 14 . 


pl. 191. 
7 Car. 1. S. C. and ſcems to be taken from one of the reports above mentioned. 


15. Lands were ſettled to raiſe money for daughters portions. 
One of them married . S. and died before her portion pee. F- F. 
tea adminiſtration to her, and aſſigned all his intereſi to W. his 
fon by a former venter. J. S. died, and W. ſued in equity for 
the money. It was inſiſted, that tho' choſes en action might on 

a conſideration be aſſigned here by the party that had tha intereſt, 
and the aſſignee might recover them, and that the aſſignor's 
releaſe afterwards, unleſs without notice, and on conſideration 
paid to the releſſee, would not hurt the aſſignee, yet the aſſign- 


ment being by an adminiſtrator, and not by him that had it in 
his 


Aſsignment. = © 


his own right, this had never been good ; for there —_—_ be 
a creditor to ſatisfy the inteſtate &c. lor, a creditor of the in- 
teſtate to ſatisfy & c.] Ld. Keeper thought there was a con- 
ſiderable difference between an aſſignment of the party and of 
the adminiſtrator, where the adminiſtrator was a ſtranger, and 
had no prececent right, and no colour of right, but merely by 
the adminiſtration; Tut that here the adminiſtration was pro 
forma only; for here J. S. had a right to the money, as a por- 
tion or proviſion for his wife, and every man has not ready 
money to give his daughters, but their portions are to be pro- 
vided for by this means, and therefore it is reaſonable to advance 
or promote the eſta! bliſhing of them, ſo as they may be dif- 
poſable by the huſband (who ſettles a jointure), as money itſelf 153 ] 
may be; and ſo decreed for the plaintiff. Chan. Caſes, 170. 
Trin. 22 Car. 2. Hurſt v. Goddard. 
16. An zntereft in a truf? is in equity aſſignable or deviſable; Tenant for 
per Wyld J. Chan. Cafes, 211. Trin. 23 Car. 2. in Caſe of 


Cornbury v. Middleton. make a join- 
Art of 5 501. 


per ann. in conſider ation of marriage and 10,0001. covenants to make ſuch jointure, but dies without. 
doing it It was held that the articles are a lien on the eſtate, and that by the execution of them the 
covenanter became a truſtee for the ſeme, and that ſuch truſt is deviſable and ailigaable in equity- 
9 Mod. 19. Lady Coventry v..Ld. Coventry. 


Ponds are aſſignable in Holland, and therefore an aſſign— 
ment of bonds there, according to their cuſtom, is allowable 
here; by the Ld. Keeper. Chan. Caſes 232. „„ 36 Car. + 
Athcomb's Cale. 

18. One was to receive a proportion of damage from the Mod. 113. 
town of Hamborough, and it was /tipulated that the town ſhould 1 
pay fo much 79 the parties that had Juffi red; one whereof aſſigned 26 Car. 2. 
his part or proportion of the reparatiam to another, notwithſtanding B. R. the 
which, he after received the money to his own uſe ; whereupon Oy 
the aſſignee brought covenant againſt him, and the words of the 
deed were only alfignavit or © anſpoſuit; and tho” the thing in 
its nature was not aſſignable, yet it was enough to bind the 
athgnor to ſuffer the aflignee to enjoy it. 12 Mod. 554. per 
Cur. cites the Cafe of the King v. Farringdon. 

19. A bare power is not aſſignable, but where it is coupled : Fo. 205. 
with an intereſt it may be aſſigned; agreed per Cur. As where Paſch. 34. 
a leaſe was made with power for leſſor, his heirs and aſſigns, to CO 
cut down, grub up, and ſell trees; and leſſor granted ſome of the atters,alias 
trees to J. S. who with his ſervants entered and cut them down; Arthur, 
and it was objected, that this was a power annexed to the re- be 3 
verſion only, and not aſſignable; and that he might have juſtified agalnſt the 
under the leſſor, but not in his own right. But the Court held plaintiff; 
that an action doth lie in this caſe, both againſt the leſſor and his 3 
aſſignee acting under his power, and agreed that here was an tac mate- 


intereſt annexed to the power, for the leſſor might ſever the trees 1 W 
ntne Cale 


from the reverſion; whereupon judgment was given for the de- To. 


tendant, 2 Mod, 317» 318. Trin. 30 Car. 2. B. R. Anon. above, no 


mention 
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153 Aſgignment. 


mention is made of heirs or aſſigns, and it ſeems that aligns were not mentioned in the liberty reſerved, 
becauſe it was objected for the plaintitt that the liberty to tell &c. | was annexed-to the reverſion, and 
not granted to the defendant, who was vendce of the trees only; but non allocatur, for the liberty 
was annexed to the trees, and, as incident to them, attignable with them. 


20. Arrears of rent &c. is a choſe en action, and not aſſign- 
able. See Skin. 6. 26. Mich. and Hill. 34 & 35 Car. 2. B. R. 
Kingdom v. Jones.“ | 

21. After an ejeftment brought by conuſee of a ſtatute, and a 
liberate returned, the lands are not aſſignable before entry ; by the 
opinion of Holt Ch. J. Dolbin and Eyre J. as it ſeems; and Holt 
ſaid he had known this before Juſtice Ellis in the circuit, and 
held not aſſignable for want of an actual entry and poſſeſſion. 
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An4 where 
Brown 
granted Der 


Show. 290. Mich 3 W. & M. Hannam v. Stephens. 


22. It has often been doubted if a /eaſe for years before entry 


and poſſeſſion be aſſignable; per Dolben J. Show. 291. Mich. 
3 W. & M. in Caſe of Hanham v. Stephens. 


23. The Lord Montjoy ſeiſed of the manor of Canford in 
fee did, by deed indented and inrolled, bargarm and ſell the fame 
to Brown in fee, in which indenture this clauſe was contained, 


4% F. S. and Hp g 
7. N. in provided always, and the ſaid Brown did covenant, and grant t2 
uch cale % with the faid Lord Mountjoy, his heirs and aſſigns, that the 


F. S. and 
J. N. the 


I 154 J] (which were great waſte) parcel of the ſaid manor, and to dig turf 


Lord Mountjoy, his heirs and ailigns, might dig for ore in the lunds 


2 aſſignee: of alſo for the making of alum. Reſolved, that notwithſtanding this 


the grantee 
Cann! work 
feverally in 
digging the 


ore, but muſt work together with xe t ſtocł, or ſuch workmen as belonged to them both. 


grant, Browne and his heirs and aſſigns might dig alſo; and like 
to the caſe of common ſans nombre. Co. Lit. 164. b. 


Godb, 


17. pl. 24. Paſch. 25 Eliz. C. B. Ld. Mountzoy v. Ld. Huntingdon. 


2 Freem. 

T4 ” "oi eftate to AT. his 7 "4 for 50 years if ſhe 19 lang live, and from and 
Kimplans after her deceaſe to B. his ſon for 50 years, if he ſhould jo long live, and 
Courtney, from and after his deceaſe, to C. and D. his two grandchildren, for and 
2 a during the reſidue and remainder of the ſaid term. C. afligns his 
appeal be- intereſt in the life time of M. and B. and the queſtion was, 
fore the Ld. whether this was ſuch an intereſt veſted in the lifetime of M. 
N and B. as was aſſignable in their life time; it was argued that 
the afſizn- it was a contingent intereſt, till after the deccaſe of M. and B. 
ment good, and if fo, altho' it be ſuch an intereſt veſted as cannot be defeated 
| TX . by the firſt deviſees, and ſuch as may be relcaſed in their life 
Pronger time, yet it cannot be aſſigned over; and ſeems to be the ſame 
Cafe than caſe to this purpoſe, as MATTHEW ManninG's CAsE and 
1-5 > LamPETT's CasE; on the other fide it was inſiſted that here 
firit deviſe is but one part of the term carved out, viz. 50 years and 50 
being for a years, and the remainder of the term reſted in the deviſor, which 
term 9 > he had power to deviſe as he thought fit, and the deviſee might 


years only, 
the devi ſor 
had a re- 
mainder in 
him for the 
reſidue of 
the term; 


24. J. G. being poſſeſſed of a term of 2000 years, deviſed the 


aſſign over; and in Manning and Lampett's Caſes, the whole 
term was deviſed to the party for life, and was in him during his 
life, and nothing but a poſſibility in the executory deviſee. And 


the Maſter of the Rolls was of that opinion, that this was an 
3 | aſſignable 


2 ES Me acc, 


Alsignment. 


aſſignable intereſt, and that the moiety paſſed by the aſſignment, 
and decreed accordingly. 2 Freem. 238, 239. pl. 309. Trin. 
1700. Kingſlader v. Courtney. 


25. A man by his will gives a legacy of 300l. to a feme 
covert, without creating any ſeparate truſt of it, for her benefit, 
and this legacy was made payable out of a reverſion of land 
expectant on an eſtate for life; the huſband of the legatee, ſome 
time after, makes an aſſignment of this legacy to truſtees in truſt, 
and for the benefit of his children, and after by his will takes 
notice again of the ſame legacy, and deviſes it in like manner 
for the benefit of his children, and makes his wife, to whom the 
legacy was originally given, his executrix, and dies; the eſtate 
for life drops, and the widow applied to the executor of tae firſt 
teſtator for the Zool. legacy. The Court decreed, that for as 
much as the huſband who had a power to extinguiſh or releaſe 


154 


but in Lam- 
pett's Caſe, 
the deviſe 
being tor 


life, the deviſor had nothing but a mere poſſibility. 


Abr. Equ. 
45. cites 


Mich. 1714. 


S. C. 


this legacy, had made a good aſſignment thereof in equity, and 


having again by his will confirmed that aſſignment, and given it 
again in the ſame manner, bound his wife the lezatee. Gilb. 

Equ. Rep. 88, Mich. 1 Geo. 1. Atkins v. Dawberry. 

26. J. S. the ce/ly que truſt of a term, upon his wife's joining 
in a ſale of part of her juinture, by deed directs and appoints, that 
his truſlees after his and his wife's deceaſe, uu Ain the reſidue 
of the term to his wife's daughter (under whom the plaintiff 
claimed) when fhe ſhall attain the age of 21, or be married, after 
the deceaſe of her father and mother. The daughter being mar- 
ried, ſhe and her huſband in the life time of her father and mother 
aſſigned the term to the plaintiff; the queftion was, if ſuch a poſ- 
ſibility could be aſſigned, and plaintiff well entitled in equity. 
Ld. Keeper ſaid, Equitas ſequitur legem, and that which is the 
rule of law, muſt be the rule here. It is a notion that has ob- 
tained at law, that a p://zb:/1ty is not aſſignable, but no reaſon for 
it, if res integra; but the law is not ſo unreaſonable, but to 
allow that it may be releaſed. The law holds it to be unreaſonable 
that there ſhould be an incumbrance on a man's eſtate, that can 
no way be diſcharged, and therefore doth allow that a poſſibility 
may be releaſed ; and diſmiſſed the plaintiff's bill, but without 
colts. 2 Vern. 563, 564. pl. 511. Mich. 1706. Thomas v. 
Freeman. | | 

27. A guardianſhip is not aſſignable; per Lord's Commiſ- 
ſioners. 2 Wms.'s Rep. 121. Hill. 1722. in Caſe of Eyre v. 
Lady Shaftſbury. 

28. The late Duke of Hamilton being bound to pay Sir James 
Grey a ſum of money in a year aſter his death, gave a note, by 
way of collateral ſecurity, that the money ſhould be paid aut of fuch 
arrears of rent as ſhall be due at his death; the benefit whereof 
plaintiff now prayed by her bill, But the Maſter of the Rolls 
ſaid, this aſſignment or agreement is utterly void, for it cannot 
create any ſpecific lien, becauſe the thing itſelf (viz.) the arrears, 
Was not then in being, nor is it to take effect till the death — 5 
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Duke; and then it is too late, for the arrears then become part 
of his aſſets liable to his debts generally; and this differs from 
the caſe of rectening, or of pay due or ta become due &c, 
(which caſes were objected) becauſe in thoſe cafes the thing 
aſſigned 1s certain, and the athgnee has a certain intereſt; bu: 
notwithſtanding the aſſignment or agreement, he (the ſaid Duke) 
had it {till in his power to receive all the arrears, and fo defeat 
his own aſſignment &c, wherefore &c. and he ſaid that future 
contingent intereits are no more aſſignable in equity than at law. 
MS. Rep. 546. Mich. 1730. Lady Gray v. Ducheſs of 
Hamilton. 

29. Zool. was to be raiſed by a truſt term in a marriage ſettl-- 
ment, for portions of daughters as ſhould be living, and not advanced 
by the father at his death. There being ſeveral daughters, B. ane 
, them, after ſhe came of age, in the life time of her father, aul 
hilft ſhe was unmarried, reicaſes all her ſhare in the Zool. to the 
ewner of the inheritance. B. marries, the father dies, and zl! is 
now br:ught by her as in her right fe have her ſhare &. De- 
fendant pleas the releaſe in bar, and it was inſiſted for the de- 
fendant, that this ſhare of B. tho' a poſſibility only at the time 
of the releaſe, was aſſignable in equity, tho” not at law, and by 
the ſame reaſon might be releaſed in equity, and that poſſibilitics 
are aſſignable in equity, and cited HiGpeN AND WATKINS», 
TIBBALS AND Duray, Caſes in parliament, 16th March 1729. 
Lord Chancellor ſaid that c in ation, and felſibilities, are 
alſignable in equity, if made upon d corfideration, but here no con- 
ſideration appears; and at law a poſlibility may be releaſed, but 
this is a demand in equity under a truſt, and therefore ſhall be 
ſupported by a conſideration 3 and ordered the plea to ſtand for 
an anſwer, MIS. Rep. Hill. 1734. Robinſon v. Bavaſor. 


(C) In what Caſes it muſt be made on the Land. 


I. IF a leſſee be ouſted of poſſeſſion, he cannot aſſign his intereſt 


over, while the tortious occupier continues his poſſeſſion, 
unleſs the deed of aſſignment be ſcaled and delivered upon the 


land. Dal. 81. pl. 20. 14 Eliz. | 
2. It was held upon evidence, that if the /#/-e for years of the 


Ducen be ouſted by a ſtranger, yet altho' he be out of poſ- 
ſethon, he may aſhgn over his term; for the reverſion being in 
the Queen, he cannot be out of poſſeſſion, but at his pleaſure. 
Cro. E. 275. pl. 5. Hill. 34 & 35 Eliz. C. B. Wingate . 


Mark. 


(D) Aſſignee. Who. 


1. (CONDITION in a leaſe was, that neither he nor his 


aſlizns ſhould alien without licence. The leſſee 9” in- 
8 ; | tc at, 


or 
ke 


Alsignment. 


teſtate. The adminiſtrator was bound by this condition; cited 
per Walmſley J. to have been ſo adjudged. Cro. E. 757. pl. 
24. Paſch. 42 Eliz. C. B. cites D. 152. 

2. The law will never hunt for an aſſignee in law where there 
is an aſſignee in deed; per Coke Ch. J. 3 Bulſt. 169. Paſch. 14 
Jac. in Caſe of Allen v. Wedgewood. | 

3. Upon a fine the uſe of lands was limited to A. for 80 years, 
with a power to A. and his aſſigns to make leaſes for three lives, to 
commence after the determination of the ſaid term. A, aſſigns over 
to B. B. dies, and makes C. his executor, who aſſiens over to D. 
who made the leaſe for life, which was the eſtate in queſtion. And 
the queſtion was, whether or no D. was ſuch an aſſignee of A. 
as had power to make this leaſe? or whether it ſhould extend 


only to the immediate aſſignees of A? And the doubt in this 


Caſe was the greater, becauſe here was a deſcent upon an exe- 
cutor, who made the eſtate over to him, who makes the leaſe, 
and the Caſe in Hob. 11. PEASE v. STYLEMAN, was cited 
where an executor or an adminiſtrator in ſome caſes ſhall not 
be ſaid to be a ſpecial aſſignee ; but all the Court ſeemed to in- 
cline to the contrary ; and that D. ſhall be ſaid an aſſignee well 
enough to this purpoſe, and ſo ſhall any perſon that comes to 
the citate under the firſt leſſee, tho* there be 20 meſne aſſign- 
ments; and afterwards, in Mich. following, judgment was 
given accordingly. Freem. Rep. 476. pl. 654. Trin. 1679. 
How v. Whitebanck. | 

4. A deviſee is an aſſignee in law; per Cur. 2 Show. 59. 
Paſch. 31 Car. 2. B. R. in Caſe of Whitefield v. How. 


5. Where a potber is coupled with an intereſt an aſſignee of an 
executor of an aſſignee may take as aſſignee. 2 Show. 57. pl. 
43. Paſch. 31 Car. 2. B. R. Whitfield v. How. 


6. Leaſe to A. and B. for 99 years, if &c. rendring a Heriot. 


A. takes huſhand and dies; agreed per three juſtices that the huſ- 


band is aflignee within the word (aſſigns) in the leaſe. 2 Lutw. 
1367. Tin. 2 Jac. 2. Oſborn v. Sture. | 

7. A. covenants for himſelf, his executors, adminiſtrators and 
aſſigns, fo permit and ſuffer a thing to be done; this cannot ex- 
tend but only to aſſignees after the covenant entered into. 2 Vent, 


278. Hill. 2W.& M. in C. B. Target v. Loyd. 


(E) Aſſignee. What Actions and Advantages 


he may have. 


I, 11 of a reverſion ſhall have writ of entry in 

conſimili caſu upon the alienation of the tenant for life, 

or formedon in reverter as the donor ſhall have after the tail de- 

termined, Br, Deputy, pl. 17. cites 7 E. 3. 54. and Fitzh. 
Brief, 94% - - | | | 

Vor, III. = 0 | 2. The 


Vent. 340. 
How v. 
Whitfield, 
S. 8. P 


Vent. 340. 
How v. 
Whitfield, 
S. C. 4. 
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2. The aſſignee F the conuſor after execution had upon flatute 
merchant ſhall have 2 factas to re-have the land. Br. Deputy, 
pl. 18. cites 32 E. 3. and Fitzh. Scire Facias, 101. | : 
3. Aſſignee of an annuity granted in foe was admitted to main- 
tain writ of annuity, Thel. Dig. 18. lib. f. cap. 21. ſ. 1. cites 
Mich. 41 E. 3. 27. and favs See 21 E. 4. 83. a 
4. And ibid. ſ. 2. ſays, ſo is the opinion of Hill. 9 H. 7. 16. 
where the prior of St John's who had an annuity by reaſon of a 


commandry by preſcription, leaſed the ſaid commandry to one 


for years, and the leſſee had writ of annuity, 

Where the leſſor for years oultesd his leſſee and infeoffed a 
ſtranger, and after the lelſce re- enters, there the feoffee ſhall not 
have action of delt for the rent arrear againſt the leſſee. Thel. 
Dig. 18. lib. 1. cap. 21. ſ. 5. cites Trin. 9 H. 6. 16. and ſays 
See 2 H. 6. 4 and Hill. 5 H. 5. 12. and adds Quzre, 

6. The King being as aſſignee in law ſhall have action of debt 
fon an obligation made to an outlaw, Thel. Dig. 19. lib. 1. cap. 
21. ſ. 10. cites Mich. 19 H 6. 47. | 
7. Thoſe to whom the King grants any ſum of money to be paid 
by teller, cuſtomer, or ſuch receivers and keepers ot his money 
upon talley to them delivered ſhall have a&2n of debt; and alſo 
thoſe to whom his Majeſty grants a choſe en action upon liberate, 
Thel. Dig. 19 lib. 1. cap. 21. f. 11. cites Mich. 21 H. 6. Dett. 
43. 27 [H.] 6. 9. Hill. 37 H.6. 9. Hill. 37 H. 6. 17. 1 H. 7. 
4. and 8. and 2 H. 7. 8. | 

8. The grantee of the King brought writ of raviſbment of ward 
where the raviſhment and marriage were before the grant; and ſo it 
is agreed by the Court, that the King may grant a choſe en 
action, and that the grantee upon this may maintain action. 
Thel. Dig. 19. lib. 1. cap. 21. ſ. 12. cites 5 E. 4. 8. 

9. The King had granted to the Counteſs of Richmond his 
mother an advowſon and avoidance, when the church was void; 
and ſhe upon this grant for this preſentment brought quare impedit; 
and adjudged that the Counteſs ſhould have writ to the Biſhop. 
Thel. Dig. 19. lib. 1. cap. 21. f. 13. cites Paſch. 16 H. 7. 7. 
and ſays See 9 aw” 456. and 18 E. 3. 22. that ſuch grant of 
avoidance by the King is good. 

10. A fraudulent bond, which 1s naught as to the obligee, will 
not be made good by aſſignment as to the aſſignee, but will re- 
main liable to the ſame equity as before; and the aſſignee is to 
have all equitable advantages which the aſſignor could have had; 
per Parker C. 10 Mod. 450. Mich. 6 Geo. 1, in Canc. Turton 


v. Benſon, 


(F) Take. 


> 1 IS as 


Aſsignment, 


(F) Take. In what Caſes an Aſſignee may take 
a particular Eſtate, tho' there is no Word of 
Aſſigns in the Grant made to his. Grantor. 


1. A GRANT of the next preſentation or vacation is good, 
5 and the grantee may grant it over, tho' no aſſignee be 

in the deed, where the grantor had fee in the patronage. Br. 
Grants, pl. 112. cites 7 H. 4. 2. | 


(G) The Difference between an Aſſignee and De- 
puty, both with reſpect to themſelves and their 
Principals, - 


I. THE Marſhall of fee in B. R. may grant and aflign it to 

1 J. B. for life, and a grantee or afſipnee is ſeiſed to his own 
uſe, and may have aſſiſe; but a deputy occupies to the uſe of the 
officer, and his forfeiture or miſdemeanor ſhall make the officer 
loſe the office; but miſdemeanor of the grantee for life ſhall 
make nothing to be forfeited but his own eſtate for life, and not 
the inheritance of the grantor who has the reverſion ; quod nota. 
And there by all the juſtices, where the, Duke of N. had granted 
the office to J. B. for life, and he is thereof ſeiſed, the Duke 
cannot grant to him to make a deputy. Brook ſays the reaſon ſeems 
to be, becauſe by the firſt grant the grantee is officer for term of 
life; and therefore F it be not granted to him in the firſt patent 
to occupy and exerciſe by himſelf, or by his ſufficient deputy, 
he cannot grant after to make a deputy ; for it was admitted that 
the Duke himſelf might make a deputy before his grant, if he him- 
ſelf had exerciſed the office, and ſo it is done at this day. Br. 
Deputy, pl. 7. cites 39 H. 6. 35. | 


(H) Pleadings. 


I, II was ſaid that if a man pleads deed in bar as aſſignee, and 

the plaintiff ſays that he has nothing of the aſſignment &c. 
which is found againſt him, this is peremptory to the demandant z 
quod nota, Br, Peremptory, 1 30. cites 20 Aſſ. 4. 

2. In aſſiſe the tenant pleaded feoffment with warranty made by 
the anceſtor of the plaintiff to W. his heirs and aſſigns, and the 
tenant is aſſignee of the aſſignee, and yet this is well pleaded ; 
quod nota, Br. Deputy, pl. 5. cites 38 E. 3. 21. 

3. Avowry by the Earl of Glouceſter for fine for alienation made 
by one of his tenants. The plaintiff in the replevin pleaded deed 
that G. C. who was &c. was ſeiſed, and gave to R. and his heirs 
10 Hold by ſuch ſervices only, for — ſervices and demands, que eftate 
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he has; and it was awarded that the tenant may plead the deed 
well enough, as here by way of reb+tter, tho' he be aflignee, and 
no aſſignee is expreſſed in the deed; but he cannet vouch nor have 
contra formam floſſumenti &c. which ſounds in action, where no 
aſſignee is in the deed. Br. Deputy, pl. 4. cites 14 H. 4. 5. 

4. And hence it ſeems, that if d%%guee was in the deed, that the 
aſhgnee hall have cetion which runs with the land, and the thing 
which is in lieu of action, as vsucher; for land is a thing which 
may be aſſigned over. But quære of annuity; for this is a 
thing of ſuch a nature that cannot be granted over. Br. Deputy, 
. 4. cites 14 H. 4. 5. | | 

5. In entry in conſimili caſu, /-aſe was made for term of life, 
the remainder in tail to the father of the demandant. 1 he tenant 
for life aliened in fee to the tenant, and the writ was that the 
tenant had not entry but by A. B. who held for term of life ex 
aſſignatione of the leſſor, which cannot be a//igned but by grant of 
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L 159 J the reverſion; but where it i. by remainder, as here, it ſhall be e 


di miſſiane & c. and becauſe not, therefore the writ was abated, 
Br. Brief, pl. 248. cites 38 H. 6. 30. | 
6. In debt for rent by afjignee of reverſion, he ought to be 
named aſſignee in the writ, In a nota of the reporter, and ſays 
that ſo are all the precedents. Lutw. 481. Trin. 3 Jac. 2. 
Nichols v. Lymms. 
Skin. zez. 7. Where the party pleading derives an eſtate to himſelf, he 
rl. 7. 5. C. muſt ſet forth all the mejne aſſignments of the leaſe for years (or 
grant for years by letters patents) in the pleadings: but where 
he derives an e/tate to his adverjary, under which he does not claim 
any thing, in ſuch caſe general pleading of per diveiſas medias 
aſſignationes devenit &c. is ſufficient, becauſe he has no means to 
know another man's title. Carth. 209. Hill. 3 W. & XI. in 
B. R. Tucker v. Hodges. 5 | 
8. In covenant againſt J. S. as aſſignee of W. R. the decla- 
ration only ſet forth that the tenements came to the defendant by 
| Ty virtute quarum Sc. and therefore held ill; for it 
ould have been ſet forth that the defendant was affignee f toe 
F term of F. S. for elſe it might be an aſſignment of another eſtate 
than this term of J. S. and the words (virtute quarum &c.) 
will not help it; for thoſe are only by way of inference, and not | 
traverſable, and ſuch a concluſion which is not warranted by the 


premiſſes. Carth. 256. Mich. 4 W. & M. in B. K. Huckle v. 


Wye. 0 

9. Aſſignment over of a leaſe may be pleaded without notice. a 

Sce the Cale of Tovey v. Pitcher, 4 W. & M. in B. R. 

8 2 11 10. There is a difference between doing a thing by a man ard b 
Lime divers. bis affigns, and to them. If a thing be done by a man and his . 


my, fer aſſigns, you muſt there allege in the disjunctive, that it was neither 
Eur-— done by him nor his aſſigns; but if a thing be done to a man 
159. Pl. 4, and his aſſigns, you need not mention his affigns ; for if he has 
S. C. and aſſigned it over, it muſt be ſhewed on the other ſide ; per Cur. 


fame Giver 12 Mod. 86. Mich, 7 W. 3. Smith v. Sharp. 
fity ; and io | | 
judgment in C. B. was affirmed in B. R. : | 
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11. The ancient method of pleading aſſignments was virtute 
eujus the aſſignee entered, and was pe; but that is diſuſed 
now; for the aſſignee has the ei!ate in him before entry, tho? 
not to bring treſpaſs ; per Holt Ch. J. Ld. Raym. Rep. 367. 
Mich. 10. W. 3. in Cafe of Cook v. Harris. 

12, Tenant for years cannot. aſſizn over his ferm without 
writing, but the aſſignment may be pleaded without ſaying it 
was by deed; per Cur. 12 Mod, 549. Irin. 13 W. 3. Birch 
v. Bellamy. ig | 
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For more of Aſſignment in general, ſee Conditions, Cove- 
nants, Ciatr. Cranks. Þ20(s:01.i:PÞs Rut, Alarrantp, 
daltc, and other proper Titles, 
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N Fol. 276. 1 

— — L 

; 22 $6.2 An aſſiſe is ; 

(A) Of what Things it lies. — i 

f 8 placitum but | ii 

C.. Ir lies not of homage. 1 H. 4. 1. b.] 2 7 
2. It lies not of an annuity, 1 H. 4.2. ED pl. 61. {2 

[ 2. It lies not of a penſion due cut of an abbey or priory. 14. H. S. P. torthis is 

6. 12 ] | | is not grant. 18 
12. | ed buttill iT 

| the grantee is 

be promoted to a competent benefice, and this is of a penſion to which the King preſented by rea- | ji 
ſen that he is founder. Br. Aſſiſe, pl. 105. cites S. C. ; 1 


4. But it lies of a corody due out of an abbey or priory. * 14 W 
1 , * * man 1s /ferfe 
H. 6. 12. Contra 17 E. oO 27* b. J of parcel! of a 


8 


II” ren rn a 7 


| 
| | carady, and s 
| diſſeiſed of the ret, he ſhall not have aſſiſe of the corody. Br. Aſſiſe, pl. 30 S. cites 30 Af. 4. f 
: * Br. Aſſiſe, pl. 100. cites S. C. | ; 
Though the ſtatute Weſtm. 2. cap. 25. ſ. 3. ſpeaks of a corody, yet an aſſiſe ſhall be maintained of ; 
- part of a corody, 2 Init. 417. —-> Rep. 46. a. ſuch parts as belong to victuals and clothing. -. 
[5. An aſſiſe does not lie of a way over certain land, but a = Plaint, is 
. . Fa” | 1 „31. eit ry 
quod permittat, for it is but an caſement. 34 All. 113. vel 13. = * = if 
. . E * ”7 Gs ” Py . 5 T 
| adjudged.] [It ſeems that the (113. wel) fhould be left out. — Br. Af -Y 
f ſiſe, 338. + 
(337) cites S. C. Br. Chimin, pl. 8. cites S. C.—Fitzh. Alte, pl. 317. cites S. C.-—S, P. 9 
4 but quære if it had been a way appendant, for it ſeems to be in gross. | 1 ; 
5 S. P. and fo of a paſſage ulira aquam; ſor it is no franktenement nor profit apprender. 4 
Br. Aſſiſe, pl. 442. cites 31 E. I. and Fitzh. Affe, 440. But otherwile of a way apperndant, as is 
a, appears elſewhere. Ibid. S. P. 8 Rep. 46. b. accordingly, becauſe there is nullum profi- 


1 
in cuum capiendum, as the ttatute mentions. —— Attte lies tor ſtopping a way which a man has to his | ; 
houſe or land. F. N. B. 83. N.) fo that it ouglit to he a way appendant, tor of a way in groſs he ſhall 

\ — 1 4 : 
: 


7 
25 only have action on his caſe. F. N. B. 182. (N) in the new nates there (a) cites 11 H. 4. 26. per # 
7. Cur, And ſo of a way to a church, becauſe he haz no treehold in the church, cites 4 E. 3. Nuifance 4 ö 
8. but contra it ſeems as to a way to a church which one has ratione cenurz, Quere if not an action 
on the caſe, or a writ ot afſite at his election. Ibid. -Jenk. 17. pl. 39. S. P. for away ought to 
N 3 have 


160 ; Atgiſe. 


have a terminus 2 quo ad quem, and to be of ſome benefit to entitle a man to have an aſſiſe, and chere. 
fore it it be only in grots an aſſiſe lies not tor the ſtopping it; for ſuch grantee has no fteehold. 


6. Aſſiſe lies of tel cf a market, and likewiſe of toll of a ill; 

but not of /zuit te a mill, 8 Rep. 46. b. cites 13 [30] E. 1. 

Aihſe 401. and 23 H. 3. fo. 435. tit. Aſſiſe 427. accordingly. 

And ſo of z9!!-thorough, toll- travers, and toll-turn, aſſiſe lies. 

S. P. ac- 7. In aſſiſe, plaint sf @ croft was made, but afterwards amended 
. by the plaintiff 's degree. Thel. Dig. 66. lib. 8. cap. 3. ſ. 3. 
nion ofthe CiteS Paſch. 15 E. 2. Plaint 25. but ſays a man ſhall never have 
Court. præcipe quod reddat de uno crofto, cites 14 All. 13. and ſays, 


— tuat ſo it was ſaid by Babington loco prædicto. 
8 H. 6. 3. 5 | 
Aſſite lies of a croft, but a formedon does not; per Coke Ch. J. 2 Bulſt. 214. Paſch. 12 Jac. 
in Caſe of Ellis v. Wallis. 

Aſſiſ lies of a cret, becauſe it is put in view to the recognitors ; per Roll, Ch. J. Sty. 32 Trin. 
23 Car. | | 
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And this 8. Where rent is granted, and out of no land, but the grant ſaid 
— further, that it the rent ſhall be arrear the grantee may diſirain in 
view. Br. D. Aſſiſe lies of this rent, becauſe land is charged to the diſ- 


Afliſe, pl. treſs; quod nota. Br. Aſſiſe, pl. 110. cites 3 Ail. 7. 


151. cites | | 
10 Afl. 4.——But if x man grants an amuity, and after grants by another deed, that if it be arrear 


Be may diftrain in ſuch lands, there he may diſtrain, and yet ſhall not have aſſiſe; for the annuity 


remains ſicut prius ; per Littleton. Br. Aſſiſe, pl. 439. cites 32 H. 6. 27. 


S. P. by 9. In aſſiſe, a plaint was made of 4 acres of ſaucey, and held 
—_ ** Thel. Dig. 66. lib. 8. cap. 4. ſ. 1. cites 11 Afſ. 13. 
ro. C. 55 5. Theloal ſays, he thinks that it is ſalicetum in Latin, viz. a place 
Trin. 15 where the willows grow, and cites 7 Aſſ. 18. | | 
_ 3 10. Thel. Dig. 66 lib. 8. cap. 4. ſ. 2. ſays, quære of furze 
P* but in diverſe writs, and a præcipe quod reddat of ſo many acres 
of turbary, was held good, cites Paſch. 8 E. 3. 387. But ſays it 
was ſaid there, that it ſhould be demanded by name of a mor. 
S. P. by 11. In affiſe a plaint was made of two parts of the boillywry f 
2 J- two leads of ſalt water &c. in the county of Lancaſter, which 
Tan 15 Plaint was held not good. Thel. Dig. 66. lib. 8. cap. 3. f. I. 
Car. B. R. cites 9 Aſſ. 12. Mich. 9 E. 3. 466. But ſays, a precip: quod 
1 reddat was brought F two ſalt-pits, Hill. g E. 3. 443. and that 
bed ſo is the common form and courſe at this day in the county pala- 
1 ſa- tine of Cheſter ; as a ſalt- pit of ſo many leads without more. 
ina . 
— 12. A man ſhall not have aſſiſe of the farm of a fair, for it 
= — is not in loco certo capiends, as in the ſtatute, and yet the feme was 
aſſiſe. Br, therefore endowed. Br. Aſſiſe, pl. 471. cites 14 E. 3. and Fitzh. 
— Scire Fac. 122. | | . 


14 E. 2. and Fith. Scire Facias 122. 


®* Cro. C. 


13. Plaint was made and admitted of two ſhops in aſſiſe. Thel. 


$55. in?) Dig. 66. lib. 8. cap. 3 . 5. cites *14 Aff. 11. and Paich. 24 E. 2. 
cited, nc 16. and 43 Aſſ. 2 Hill. * 48 E. 3. 4. and ſays, See in the regiſter, 
— = fol. 2. a præcipe quod reddat de duabus ſhopis, 

mitted, | 


Crooke and Barkley J. as to a ſhop. 
| $8» 20 


1 TBI © 


. 
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14. In aſſiſe the plaint was made of a cellar &c. Thel. Dig. 5 = 


66, lib. 8. Cap. 3. ſ. 4+ cites Maici. 24 E. LY 33 | Crooke & 
Barkley J. 
and cited S. C. Cro. C. 555, Trin 15 Car. B. R. in pl. 10. 


15. Aſſiſe of 10). rent iſſuing out of the hundred of B. The de- Se where a 


man gives 


fendant ſaid that there are ſeveral wills, viz. A. and B. in the e. 


hundred, which are not named in the writ 3 judgment of the writ, fon, or 


and if &c. Per Shard, a hundred is a thing not manurable, 4% fee 
ending 


which cannot be put in view, and therefore the aſſiſe does not 7 


lie; for it is not a certain place. Br. Aſſiſe, pl. 309. cites does not lie 


of the rent; 


30 Aﬀl. * and alſo ſuch 
plea ought to be given by tenant, and not by diſſeiſor; by which the aſſiſe was awarded. Ibid. 


16. It is a good plea to the juriſdiction, that the land is his 


church-yard. Br. Juriſdiction, pl. 120. cites 44 E. 3. 


17. In dower it was ſaid by Babington, that præcipe quod * 
reddat does not lie of a cottage ; but plaint in aſſiſe of a cottage is 2 1 


good. Thel. Dig. 66. lib. 8. cap. 3. ſ. 2. cites Mich. 8 H. Poser, pl. 


6. * | 92. cites 
18. Upon denying rent-charge or rent. ſech, aſſiſe lies; but not 8 H. 6. 3. 


Y rent. ſervice without reſcous; and it was adjourned into the 
.xchequer-chamber for difficulty of the verdict. And if rent 
iſſues out of land guildable, and of land in ancient demeſue, aſſiſe of 
the entire rent lies at common law. Br. Aſſiſe, pl. 69. cites 


8 H. 6. 11. " 


19. If a man is ſeiſed of a ferry which extends into 2 counties, X' 


and is diſfeiſed, he ſhall not have aſſiſe; per Portington. Br. 
Aſſiſe, pl. 76. cites 22 H. 6. 9. 10. | : 

20. Needham J. ſaid, that if one was 4i//-ijed of the annuity 
which appertains to his office «f ju/tice, he ſhall have aſſiſe of his 
office, which was affirmed by all the juſtices except Yelverton. 
Quzre, for it ſeems that a juſtice has no office but at will, Br. 
Alliſe, pl. 389. cites 5 E. 4. 10. | 

21. Rede ſaid, that a man ſhall have precipe quod reddat of 


a high chamber in a houſe: Thel. Dig. $6. lib. 8. cap. 3. ſ. 6. 
cites Mich. 5 H. 7. 9. But ſays it is reported there that the 


contrary is held 21 H. 6. becauſe it is not franktenement; for it 
cannot have continuance perpetually, becauſe if the foundation 
periſhes the chamber is gone ; and that fo it is athrmed Paſch. 

3 H. 6. Plaint. 1. where Babington ſaid that a houſe is not frank- 
tenement, if it does not touch the land. And all the juſtices 
agreed, that ſuch a houſe which is upon another houſe cannot 

be put in plaint nor in a writ; but an exchange was pleaded of 
land for a chamber. Thel. Dig. 66. lib. 8. cap. 3. ſ. 6. cites 
Mich. ꝙ E. 4. 40. 


22. Plaint in a lies of a garen or toſt, but not præcipe Br. Precipe 
t in aſſiſe lies of 4 gar: ft, precip — 


quod reddat. Br. Plaint, pl. 22. cites 72 L. 4. 13. per Huſſey. 2 


S. C. and 


that by Huſſey Ch. J. that one ſhall not have a præcipe quod reddat of a garden only, but that he may 
have plaint in Aſſiſe of a garden, and of a toft, S. P. by the opinion of tie Court. Br, Dower, 


Pl. 92. cites 8 H. 6. 3. | | 
N 4 --: 23. If 
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S. C.cited 23. If one has common of ev re in the tu of another, and 


be the tenant and owner cuts down all the wood, the commoner 


. P. ad. ſhall have an afliſe of his eſtovers. F. N. B. 58, 59. (I) 


mitted per | 

Cur. Cro. J. 2-7, Mich. S Jac. B. R. in pl. 15.—— If the owner ſtubs up 1473 woed, ſo as there nei · 
ther is nor will be ary wood again, yet he ſhall have an avlife from year to year of his common of 
eftovrers 3 per Hobart Ch. J. Hob. 42. obiter, But per Cur. Yelv. 188. Mich. 8 Jac. B. R. 
the commoner {hall have action on the caſe only, and not aſſiſe, becauſe when all is deitroyed he 
cannot be put in ſeiſin, and cites Abridgment de Afliſe, fol. 21. Brounl. 220. S. P. accordingly 
per Cur. but ſeems oniy a tranſlation of Xelv. S. P. accordingly, 2 And. 7. pl. 5.— Br. Aſſiſe, 


Fl. 491. (490) S. P. L 
An affiſe 24. An aſſiſe was brought of the Mice of fadler to the Queen, 


„ 


5 pagre granted to the demandant by the Ring; but was held void by the 
of clock- whole Court, becauſe the King could not make an officer. to the 


deeper is ihe Queen, and ne place tas mentioned where he fhauld exerciſe and 
1 enjoy this office, and take the profits, and therefore the jury could 
Kirg, dur- not have the view, and fo aſſiſe cannot be taken. So if the King 
ing his own grant the office f wher to the Prince of Wales, an aſſiſe will not 


life, with a ,. : . fo 92 3 
a ac. lie. 1 Brownl. 28. Patch. 6 Jac. Anon. - 


but the 


Patent purported the grant only evithout words of creation, as confiituimus officium &c. nor could the 


plaintff prove that it was an ancient office, and therefore nonſuited, though the tenant had made default 


before. Brownl. 328. Paſch. 8 Jac. C. B. Cæſar v. Bull. Brownl. 25. Anon. but S. C. ſays the 
plaintiff ſnewed a grant of the ſame office in E. 6. time ; but that was held no ancient time. 


4 2 3 Aſſiſe cannot be brought of rent iſſuing out of a lare rent 
Par E. H tithes only, tho' it may be de portione decimarum, as is clear 
6. The by Ld. Dyer, 7 E. 6. and the difference rightly ſtated ; per 


Dean and 5 . 
— Vaughan Ch. J. Vaugh. 204. Hill. 19 & 20 Car, 2. 
Brito! v. Clarke. 


[ 1631 (A. 2) By the Statute of Weſtminſter 2. 


At commen Mesem. 2. 13. E. 1. c. 25. 2 ORASMUCH as there is no writ in 

dew there P. by 2. the Chancery: whereoy plaintiffs can 

were but 2 he HE 5 1 : , 
ave ſo ſpeedy remedy as by à writ of novel diſſeiſin, aur Lord the 


N 5 5220 . . . 9 ' 
4 King, willing that juſtice may be ſpeedily miniſtered, and that delays 


He ot no- in pleas may be taken away or abridged, granteth that a writ of 


I —_ novel deſſciſin all held place in more cafes than it hath done here— 


ter of the tofore 3 


Chancery, | 
that is to ſay, an aſſiſe de libero tenemento, and an aſſiſe de communia paſiure for his cattle 


&c. which was fo neceſſary as without it his freehold could not be manured; and the aſſiſe de libero 
tenementodid lie of houſes, land, rent, and other things which lay in render, whereof a præcipe did 
lie at the common law; but it all profits apprender, which confifted in capiendo, colligendo, ha- 
bendo, recipicndo, & exercendo, an aſſiſe of nove! diſſeifin did not lie at the common law; but the party 
was driven to his quod permittat, in Khnieh was great delay, and they which had but an-eftate for 
life could not maintain that writ, therefore this act doth give in all the ſaid cafes a ſpeedy remedy by 
an aſſiſe in licu of the quod permittat, ſo the ſaid profits were to be takenor had in certo loco. 
2 Inf. 411. | 

The defendant ſhall not be MHigred, nor caſt a protection, nor pray in aid but of the King, nor 
each a ranger, nor any party to the writ, unleſs he enters into warranty immediately, and the ſame 
of 1eſceipt ;. nor ſhall the pare! demur either for the nonage of plaindiſt or the tenant, and for divers 
other cauſes. 2 Iaſt. 411. 5 


Par. 
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Par. 3. And granteth that for eſtovers of wood, profit to be I; 
taken in woods by gathering of acorns Fe, fer a corody, for delivery wn 4 


of corn, ard other victuals and neceſſaries to be received yearly * in tain) extend 
a place certain Toll, tronage, paſſage, pontage, pawnage, and OO: I 
uch lite, to be taken in places certain, keeping of park: 3, woods, —_ = | 

foreſts, chaces, warrens, gates, and other "bailiwicks and T prender, and 


offices i in fee, from henceſerth an 777 F novel di iſleiſin Haul lie; not to the 


clauſe of 
offices; but yet the offices mutt be in certo loco, which is to be fo underſtood as that tho? the ee bs 


move yet it muſt be in certo loco, w nen the aſſiſe is brought. 2 Inſt. 412. f 
« 


Tia; * 
de 


* 


c 


In aſſiſe ot the ottice of Clerk of the Crown in C hancety, it was alleged that aſſiſe does not lie but 
in loco certo capier,do, and the Chancery is removeable, and not certain, therefore no aſſiſe; & non al- 


6575 
1% * 


cites 11 II. 6. 24. 


1 Jocatur. Br. Aſſiſe, pl. 9. cites 9 E. 4. 6. 
Et Afliſe does not lie * ai «office, wnleſs it 3 22 ate of fee, as it ſeems by the ſtatute of Weſtm. 
T 2. cap. 28. | Br. Allite, pl. 13. cites 25 H. 7: | 
&1 Tho" the ſtatute mentions only (ice infec) yet it being. herein made in affirmance of the com- ; 
| mon law, ſuch as have offices 72 tail or for 2 ſhall have afliſe. 2 Inſt. 412 8 Rep. 47. a. b. 1 
5 1 accordingly, me enumerates ſeveral omces for life for WP an alliſe lies; as of the office of bt 
Alower, Afl. pl. 4. So of the office of f packing clothes &c. 22 H. 6. 9. b. So of the office of 3 
Sher if granted for life. So of the office of oe of the Clerks of the Crown in Chancery, 9 E. 4 $ © bu {7 
So ot the office of Beadle of the Honour of Wejiminfter and Mi ddleſex, 15 E. 2. tit. Aſſiſe, 377. So is 
of Porter of the Court ef t the Arch: hiſh op of Canterbury tor 1! 1 4 E. 4. 443. tit. Aſſiſe, and ibid, + 
8 E. 2. 385. So of an office in the Common Pleas, 8 E. 4. 1c. b. As of the office of Filacer, 28 H. 8. 1 
. 7. Soof the office of Regiſter of the Admiralty, 5 Mich Dyer 153. So of the office of Steward 1% 
or Baily, or Receiver of a Manor, 31 H. >. tit. Grants, Br. 134. 18 
Aut was brought of the office of the Keeper of the Foreſt of B. and aſſiſe of Mortdanceſtor of the 3 
Bailiwick of the Foreft of P. Br. Ailiſe, pl. 122. cites Trin. 2 E. 3. in B. R.—And aiſiſe was 1 
brought oi the office of Uſher of rhe Exchequer, Ibid. cites $ Bethe = 
And tho? the words are general, vet this act is to be intended of offices of + profit only, and not of 1 
of.es 0! charge and no proſit; but it extends as well to offices in the Admiralty Court, Eccleſiaſtical 7 
Court, or any other court, what either the civil or eccleftaitical law, or any other law than the com- i 
mon law &c, of England doth rule, as to offices in temporal courts which are goverged by the com- . 
mon law &c. as by "who authorities above ſaid, and Jehu Webb's Caſe appeareth, 2 Inft, 412.— 1 
2 Inſt. 47. b. 49. b. S. P. accordingly. 1 
[fa man be diſfeiſed of the c office, he ſhall have an aſſiſe de officio cum pertinen. ; and albeit 1 
the ſtatute ſpeaketh de officiis, yet if he be difleiſed of parcel of the profits, he may have an aſſiſe 18 
of that parcel ; but therein alſo are diverſities, as you may read in Jehu Webb's Caſe. 2 Inſt. 412. 1 
$ Rep. 49. b. S. P. accordingly. 4 
; [ 164 ] 1 
Par. 4. And in all the caſes afore ia ſod, according to the ac- If a man 1 
4 — the writ ſpall be de libero tenemento. | _ fo 4 
in my piſ- i Þ 
chary, I ſhall have afliſe de Np tene mento, and the plaint ſhall be de piſcaria. Br. Aſſiſe, pl. 441. 4 
cites 23 H. 3. and Fitzh. Aſſiſe, pl. 4 435. f 
Writ of arliſe of common (hall be f common of þ- ure, and not de libero tenemento; and if it be 18 
otherwiſe the writ thall abate ; per Patton. Quod non negatur. Quere inde. Br, Aſſiſe, pl. 487. a it 
Par. 5. And as be? pre times it haih lain and holden place in com- | 
mon of paſture, /o ſpall it from henceforth hold place in common of 1 
turf, land, fiſhing, and ſuch lige commons which any man hath appen- -- = 
dant to free hold, or without icebeld by ſpecial . at the leaſt [ 
for term of * | 


Par. 6. In caſe alſo when any holdeth for term of years, or in This is an 
ward, alieneth the mm in fee, and by ſuch alrenation the freehold 1 
is ty ansferred to the feoffoe, the remedy ſhail be by a writ if novel mon law; 
diſſeiſin, and as well the feoffor as the feoftee H be had for for the free- 

4 1 - =” hold being 24 
eiern fo that during the life - Ba of them, the {aid writ ſhall Bold 1 | 
place, | or in the 4 

heir 


— —ä EA tr "ey 
— ng 
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4 | | 
1 heir, the livery being made by the leſſee for vears, or guardian, doth work a diſſeiſin, becàuſe by this 
4 tortious livery he diſſeiſeth the leſſor, for which they may have an aſſiſe of novel difſciſin at the com- 
1 mon law, and both the teofter for making, and the teoffee for taking a tortious livery were both diſſei- 

1 ſors; and ſoit is if tenant at will or tenant at ſufferance make a leaſe for years, and the leſſee enter, 
1 this is a difle;fin to the leſſor at the common law. 2 Inſt. 412, 4t 2. | 

F + This act tpeaks frſt of a tenant for years, and vet a tenant by elegit flatute merchant, or the ftaple, 

| are within this law; and fo ff is of a tenant at will, ora tenant at ſufferance, for all theſe have a poſ- 
ſemon, but otherwiſe it is of a 64%, tor he hath no poſſeſſion at all 2dly, Of guardian, which ex- 
tended not only to guardian in chivalry, but to guardian in ſecage, & pur cauſe de nurture. 
zdly, Of an alienation in fee, and yet an alteration in tail or for life, is within this act, 

becauſe they are within the ſame miſchief. gthly, If tenant for years, or a guardian make a /cafe for 
life, the remainder fer life, the remainder im fee, and tenant for life enters, he is adifleiſor, becauſe he 

taketh the firſt livery; and ſoit is of him in the remainder tor lite, or in fee, it he enter. » Iuſt. 413. 

S. P. as to tenant by elegit, his executor, or aſſignee, by the equity of the ſtatute, Br, Parliament, 

| pl. 104. cites 22 All. 45. | | | 


| 
1 Par. 7. And if by the death of the parties, remedy happen to 
© | | fail by that writ, then remedy ſhall be obtained by a writ of entry. 

s | Par. 8. And albeit, that abeve mention is made of ſome caſes, 
in wherein a writ of novel diſſciſin held no place before, let no man think 
1 | therefore that this writ lieth not now where it hath lien before. 

- Theſe Par. q. And tho” ſome have doubted whether a remedy be had 
a 8 5 by this writ, in caſe where one feedeth in the ſeveral of another, 
= | when one det it be had for certain, that a good and a ſure remedy is given in 
claims com- that caje by the ſaid writ, . 
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= mon in the : : 7 
1 ſeveral lands of another, and puts in his cattle to uſe the ſame ; the owner of the ſoil hath two ways 
5 to help himſelf, either to wave the poſſeſſion, and then to bring his aſſite as one out of poſſeſſion, as in 

| . the common caſe of a difleifin, a..4 then he ſhall have judgment to recover the land and damages; or 
1 elſe he may keep his poſſeſſion. nd bring his general writ of aſſiſe of novel difleifin, and if the tenant 
2 pleads to the aſſiſe, that the plain: as tenant of land the day of the writ purchaſed, and yet is, the 

[ plaintiff may maint n his writ, and ſay that the land was, and is, his ſeveral, and the detendant did 

FE feed his ſeveral! with his cattle, and according to this branch of this act he prayeth the aſſiſe; and in 


| this cafe if it be found for the plaintiff, he ſhall have judgment to hold the land as his ſeveral, and 
damages. 2 Inſt. 213. | | 


Aﬀemeco- Par. 10. Aud let them which be named diſſeiſoars beware from 
_ vertand an hencefarth, that they allege not falſe exceptions, whereby the taking 


infant are g ft : l 
. of the aſi» may be deferred, ſaying that another time an afſiſe of the 
this ſtatute, ſume land paſſed between the ſame parties, or ſaying, and falſely, 
to have cor- that a writ of more high nature hangeth between the parties for the 


pu- x 
— by ſame land; and upon theſe and like matters do vouch rolls or records 
impriſon- to warranty, to the end that by the ſame vouching they may take away 


ment bY the veſture, and receive the rents and other profits, to the great 


their plea 3 
by vouching damage 1 | ; 3 . 
[ 165 Par. 11. And where before none other pain was limited againſt 


of a record, him that had falſely alleged ſuch untrue exceptions, but only that 
and failing after ſuch falje ſurimiſes diſproved, the afſize ſhould paſs. 


- - : Int * Par. 12. It was ordained that if any, being named diſſeiſer, do 
This act perſonally allege the exception at the day to him given (if he fail o 


. warranty that he hath vouched) he ſhall be adjudged for a diſ- 


2 ſeiſor, without taking of the afſize, and ſhall reſtore the damages 


Morden. before enquired of, or to be enquired after, to the double, and ſhall 


_ 3 nevertheleſs have a year's impriſonment for his falſehood, 


medon or 
any other real action, if the tenant plead a record, and fail thereof at the day, the demandant ſhal 


not have feifin of the land, but only a petit cape ; for this ſtatute extendeth only to the aſſiſe of novel 
diſſe ſin; and in caſe of the affiſe, if the tenant before this ſtatute had pleaded a record, and failed 


A. ereoſ, yet the aſſiſe ſhould have been taken, as appeareth by this act. 2 Inſt, 414. - 
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Baron and feme pleaded a record in bar of aſſiſe, which was denied, and they were adjourned, and 
at the day the baron made default, and the feme was received notwithſtanding this ftatute, and ſo ſhe 
is not accounted a diſſeiſor, becauſe that ſeems to be the act of the baron. Br. Aſſiſe, pl, 136. cites 
13 Al. 1. Br. Coverture, pl. 35. cites S. C. S. P. and S. C. cited Pl. C. 205. a b. — 
S. P. for judgment cannot be given upon this default, by reaſon that the ſeme is received. Br. Par- 
liament, pl. 103. cites 11 H. 4. 51. 

In aſſiſe againſt an ian, he pleaded a record and failed at the day, vet he may plead another matter, 

and ſhall not be a difleifor notwithſtanding the ſtatute. Br. Afliſe, pl. 460. cites 36 E. 3. and 33 E. 3. 
| Rr, Coverture, pl. . cites S. C. — S. P. & S. C. cited by Saunders, Pl. C. 364. a,—— 
Br. Coverture, pl. 44. cites 4 H. 7. 11. S. P. by Hawes. 

In .” ſe, it the defendant pleads that, at attached by 15 days which is found againſt him by exa- 
mination of the lailiff, this is not peremptory. Br. Peremptory, pl. 66. cites 6 R. 2. and Fitzh. 
Aſliſe 462. and 22 Aſſ. 14. accordingly. It is no plea in aſſiſe in B. R. Br. Aflife, pl. 95. 
gites ) E. 4. 5. 

Contra, it it be found againſt him by rhe afſife. Thid. 

But it is nat uſual to try it by aſſiſe at this day, but to make the tenant anſwer over, if the bai- 


Lf be not preſent to be examined. bid. 


Par. 13. And if that exception be alleged by a bailiff, the Ia an aſs 


taking of the affize ſhall nit be delayed therefore, nor the judgment ca 


upon the reſtitution of the lands and damages. any matter 
| of record, 


either in bar or to the writ; for the bailiff cannot plead any matter, or any plea out of the point of 
the aſſiſe, nor any thing that is not triable by the afliſe, nor any plea which he cannot conclude, Et fi 
trove ne ſoit, nu! tort, nul diſleiſin; and it theretore the bailiff do plead any matter of record, yet the 
juſtices ſhall proceed &c. and give judgment; but then the de fendant named in the aſſiſe may come 
unto the juſtices, and verify that there was ſuch a matter of record &c. and he ſhall have a certificate 


of alliſe by torce of this act. 2 luſt, 414. 


Par. 14. Yet neverthelcſs, that if the maſter of ſuch a bailiff that 
-was abſent, come after before the juſtices that took the aſſixe, and 
er to prove by record or rolls, that at another time an aſſize paſſed 
between the ſame parties of the ſame land, or that the plaintiff at 
another time did withdraw his ſuit in a like writ, or that a plea 
 hangeth by a writ of a more high nature; a writ of venire facias 
ſhall be granted unto them, to cauſe the ſame record to be brought, 
and when he hath the ſame, and the juſtices do percerve that the 
record fo ſhewed by him, would have been ſo valuable before the judg- 
ment, that the plaintiff by force of the ſame ſhould have been barred 
of his action; the juſtices ſhall preſently cauſe the party to be warned 
that firſt recovered, that he appear at a certain day, at the which 
the defendant ſhall have again his ſeiſin and damages (if he before 
paid any by the fir/t judgment given) which ſhall be reſtored to him 
to the double, as before is ſaid. ; 

Par. 15. And alſo he that firf? recovered ſhall be puniſhed by im- 
priſonment, according to the direction of the juſtices, | "I 

Par. 16. In the ſame manner, if the detendant, againſt whom 
the aſſiſe paſſed in his abſence, ſhew any deeds or releaſes, upon — N 
the making whereof the jury were not examined, nor could be ex- aſſiſe of no- 


amined, becauſe there was no mention made of them in pleading, vel difleifin, 


and by probability might be ignorant of the making of theſe writings 3 hol 
the juſtices upon the fight 7 theſe writings, ſhail cauſe the party to [ 166 J 
be warned that recovered, that he appear at à certain day, and ſpall rein pre- 
cauſe the jurors of the ſame afſize to come. fecha, 
Par. 17. And if he ſball veriſy thoſe writings to be true, by the OR 
verdict of the jurors, or by inrollment, he that purchaſed the aſſixe thought, to 


an attaint 


amn, to his own deed, ſhall be puniſhed by the pain afor yu par. alſo; ſom 


This branch 
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the tenant ſhall not only have a certificate of an aſſiſe by the former branch upon matter of record, 
but alſo by this branch upon deed, and quiet claims, and the reaſon whereot is, for that the bailiff 
could not plead the fame. And it is to be obſerved, that aiter the bailitf hath pleaded to the allife, 
the tenant may come before the aſſiſe taken, tho? it be after the aſſiſe awarded, and plead any deed, 
quiet claim, or other matter of certificate, and ſhall not be driven after the atfiſe taken &c. to ſue his 
certificate upon this act, to trouble the tenant and the recogaitors of the atjite ; quia fruſtra fit per 
plura, quod fieri poteſt per paueiora. 2 lait. 418. 

Upon this branch it hath been conceived, that tho* ſome of the former recognitors be dead, it 
ſhall de tried dy the former, and others; tor tho' this act doth ordain, that a venire ſhall be awarded to 
the jurors of the fame aſſiſe, yet the ſubſequent words be, Et fi per veredictum juratorum, and faith not 
prædictorum; and fo as upon this act an addition may be made. 2 Inſt. 418. 

In an athie the plaintiff made title to 19 marks rent by ſpeclalty of the grant of the* tenant, and 
the alliſe was taken by default, and after the tenant upon ſhewing ot a deed of defeafance of the ſame 
rent, upon certain conditions to be performed on the plaintiff 's part, or otherwiſe the rent to ceaſe, 

which he averred to be broken, which deed of detcalance did bear date in a foreign county, viz. in 
London; whereupon a certificate upon this ſtatute was prayed be ore the juſtices of atliſe, who ad- 
journed the ſame in Bank to be reſolved, whether a certificate did lie upon this foreign de feaſance; 
where it was awarded, that the cerfhcate was maintainable, anZthat the deed of defeaſance being de- 
nied, ſhould be tried in London, where it was found for the tenant ; whereupon the certificate was re- 
manded to be taken in the county where the aſſiſe was brought. Out of this record three things are 
to be obſerved. 1it, That a certificate doth lie upon a defeafance bearing date in a foreign county (as 
well as upon a charter of acquittance) which was tried by jurors of that foreign county, and by none of 
the recognitors of the aſſiſe. 2dly, That a ceruficate lieth by this act, upon a recovery by default, as 
well as where the tenant pleadeth by bailiff to the arte. zdly, That the certiticate muſt be ſued and 
adjudged in the county where the aſſiſe was ſued. 2 Inſt. 415, 410. | 


Thisox Par. 18. And the ſheriff from henceforth ſhall not take an ox 
ny $1 — of the diſſeiſee, but of the diſſeiſor on!y. 

was not any 

reward for doing his office, for that was prohibited by the ſtatute of W. 1. cap. 26. but this was a duty 
due by ancient cuſtom after the cauſe ended, but where it was due only from the diſſeiſor, the ſheriff 
before this act did alfo encroach the like upon the diſſeiſee, which is reſtrained by this act, and to be 
taken only of the wrong doer, and neither of the dilleiſee, nor of the tenant that is no diſſeiſor. 


2 Inft. 416. 


This branch * An if there be many diſſciſers named in one writ, yet ſhall he 


is in athr- p 5 r n 2 
ace ofche Be contented with one ox ;, nor ſhall receive any ox but of 55. price, 


law, for or the value, 


ſecing they | | : 
are joiged in one writ, they are as to this purpoſe but as one diſſeiſor, and therefore but one ox is 


due unto the ſheriff. 2 Inſt. 416. 


(B) Of what Seiſin for an Offce. 


(1. PHE taking of 3d. of A. for a capias againſt B. is a ſufficient 
1 ſeifin of the office of Filizer, de Banco. D. 2, 3. Ma. 


114. 63.] 
Pendl. go. 2. In aſſiſe of the office of Regifter of the Almiralty the de- 
Pl. 88. S. C. mandant laid a preſcription to it, viz. Quod quælibet hujuſmodi 
perſona, which ſhould be named by the admiral, ſhould be 
. Regiſter of the Admiralty for life. D. 149. a. pl. 81. and 152. 

b. 153. a. pl. 9. &c. Mich. 4 & 5 P. & M. Hunt v. Eliſdon 


and Allen. . 


But on a 3. In aſſiſe of the office of Serjeant at Mace te the Houſe of | 


new ailile Commons, the defendant being put to prove ſeiſin proved only 


b < kt b , - 
ag olainti, that he went to the Houſe of Commons, and demanded his 


he gave in place, but never received any fees ; but that in an action on the 
Cm | I | Les. caſe 
Et ene be- | 
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damages. 


Arms (as in Segar's Caſe) he muſt 


Algiſe. 166 
caſe brought by him for diſturbing him he recovered Zool. ing commit- 
Some of the judges thought this a ſufficient ſeiſin, by —_ 
the damages being recovered in ſatisfaction of fees, he being 3 
kept out of the poſſeſſion of his office; but others held e contra, Commons to 


and this was intended to be found ſpecially, but the demandant che defendant 
choſe rather to be nonſuit. 2 Lev. 108. Trin. 26 Car. 2 B. R. r + 
Cragg v. Norfolk. | | plaintif for 

| | the fees, and 


gave him 208. and this (notwithſtanding that the defendant was in poſſeſſion long before and after) was 


held 2 good ſeiſin; for the plaintiff cannot be difleiſed of the office but at his election. And 


it was allo proved in evidence, that the plaintiff being in the Lobby of the Houſe of Commons, near the 
door of the Houſe, laid his hands upon the mace, then being in the hands of the defendant, and would 
have taken it, but the detendant hindercd him, and this was held good evidence of ſeiſin and diſſeiſin, 
and the recognitors gave their verdict tor the demandant. 2 Lev. 120. Hill. 25 & 26 Car. 2. B. R. 
Cragg v. Norfolk.-—— Mod. 1:2, 123. pl. 28. Anon. but S. C. it was objected, that the plaintiff was 
never inveſted into the office. But Hale Ch. J. faid, that an inveſtiture does not make an officer when 
he is created by patent, as in this cafe, but he is an officer preſently; but if he was created Herald at 
be inveſted betore he can be an officer; and a perſon is an officer 


before he is ſworn, 


4. A man cannot have an aſſiſe upon a bare election and con- e 2 
recorder 18 


ſtitution as recorder, but where it is by patent or grant; per they 


tHiolr. Cumb.. 244+ Paſch. 6 W. & M. in B. R. in Caſe of may remove 
the King v. Dean &c. of Weſtminſter. 2 at _ 
| ure, as it is 


in Buacrave's Case, and ſeveral other caſes, and the conſtituting another under the common ſeal 
is a removal, Vent, 342. Trin. 31 Car. 2. B. R. Pepis's Caſe. 


(C) Abridement in an Aſſiſe. «I 


ULI. THE demandant in an aſſiſe may abridge his plaint at any pr. Abridg- 


time after the jury are charged, and after they are in ment, pl. 3. 
| cites S. C. 


the hoſtel, in communication of the matter, and before verdict. © , t. 
33 H. 6. 18. Db. adjudged.] | tices of aſ- 
ſiſe ſuffered 


it, and after took the verdict of the reſt, and took day by adjournment for their judgment at Weſtmin- 
ſter, and then the next term they gave judgment for the plaintiff ot the reſt by advice of the other juſ- 
tices. Jenk. 111. pl. 15. S. P. as to abridging the plaint; but fays, that after verdict given and 
entered the plaint cannot. be abridged. | 

The plaintiff can t abridge his plaint after verdict. Br. Abridgment, pl. 15. cites H. 25 E. 3. 
Kelw. 116. b. pl. 56. ſays, Nota it was Laid, that a man may abridge his plaint whenever he 
will before judgment, but ſays, Vide the contrary by Vaviſor. 6 H. 7. 38. [but mifprinted, there not 
being ſo many folios. ] | 

No abridgment can be of a plaint after judgment. 2 Brownl. 237. By Williams]. After 
appearance of the jury, and betore verdict, the plaint was abridged. D. 132. a. pl. 76. Mich. 2 & ; 


Þ. & M. Grenefield v. Strech. 


2. In aſſiſe, at the firſt day the plaint was made of an office 
and if a corody, and at the 2d day of the corody only, and admitted. 
Thel. Dig. 76. lib. 8. cap. 28. f. 1. cites Mich. 18 E. 2. Aſſiſe 
377. 


3. In aſſiſe, if dotber be brought in one vill, and the demand is — rag 


of a manor which extends into this vill, and into another vill, there by dener he 
abridgment of the demand all may be made good, as appears P. 13 cannot 


E. 3. in Dower, and ſo ſee that the exception upon the abridgment abridge his 


ſhall Plaint as to 
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167 Aſsile, 


the demand ſhall extend to another vill than is named in the writ. Br. 
in the int Abridgment, pl. 13. Cites 7 Af. 20. | 


entirely, 
decauie the 
wilt is tfworn the firſt day, and the jury is made up of all the vills compriſed in the writ ; but 


in dower the jury is not ſworn the firſt day. Fitzh. Plaint, pl. 7. cites Trin. 35 f. 6. ——— Thel, 

Dig. 76. lib. 8. cap. 28. ſ. 7. cites S. C. | ; 
68 Note, that a man may abridge his demand in d4otver after the view, but ſhall not 

[ I ] change his demand after the view. Br. Abridgment, pl. 19. cites 7 E. 3. and Fitzh. 


Dewer loc. 


1 . = 4. In aſſiſe de libero tenemento in Pontfret, the plaint was of a 
33 de houſe, and of a corody, viz. of jo many loaves &C. and of three loads 
writ mould / hay in B. It was held, that the writ ſhould abate by tte not 
* naming of B. without abridging his plaint of the tay. Thel. 
iat „ Dig. 76. lib. 8. cap. 28. ſ. 3. cites 10 Aff. 26. Mich. 10 E. z. 
of hay to de 53. Brief 659. | 

taken in a | 
different vill from Pontfret, and not ſo named in the writ &c. and therefore he was nonſuited ; but 
Fitzherbert ſays, he thinks that he could not abridge his plaint, becauſc it is all one tranktenement 


by ſpecialty. 


Br. Abridg- F. In aſſiſe the plaint was of land and rent, the defendant 
1 pleaded in bar of the rent; the plaintiff may abridge his plaint of 
cites 5. C. 5 

and Fitzh. all the rent; quod nota bene by award; coram Shurd. Br, 


Plaint g. idgr 14. cit Aſſ. g. 
« 7M Abridgment, pl. 14. cites 14 9 
ment 11, ——oD.—— bel. Dig. 76. lib. 8. cap. 28. ſ. 5. cites S. C. and 14 E. 3. Plaint 9. 


6. Aſſiſe of land in 2 wapentakes, and the panel returned all if 
one, and none of the other, by which the array was challenged and 
und, and therefore it was quaſbed. And after the plaintiff 
would have abridged his plaint of land in the one out of which 
no juror was returned, and was not received becauſe of the chal- 
lenge of the party. Br. Abridgment, pl. 15. cites 28 Aſſ. 38. 
Brooke makes a quzre, for it was contra in C. h. 

Hill. 25 E. 3. | 

Thel. Dig. 7. Aſſiſe of common of paſture of 40 acres, the defendant ſaid, 
76. — 5. that the moieiy of the land in which &c. ic JF into the hands 
F. cites the King, and ſo found by examination of the eſcheator, by whic 
S.C.and the plaintiff would have abridged his plaint of it &c. and was not 
_ — 3 ſuffered, the reaſon ſeems to be, becauſe the common is * entire ; 
4 contrarium now by the ſtat. 21 H. 8. 3. Br. Abridgment, pl. 


the motety ; 
was ſevered 16. Cites 29 All. 10. 


by metres 


and bounds tc. yet he could not abridge his plaint for this moiety.——* Aſſiſe of a manor, the 
tenant pleaded in bar ts parcel, and other matter to the reft, and the plaintiff ſaid, that the parcel in 
the bar is the 3d part of the manor, and abridged his plaint of it, and was ſuftered, for it was not plead- 
ed to the 3d part of the manor, but to other quantity, as acres &c. Br. Abridgment, pl. 29. cites 
42 Aſſ. 4.— Thel. Dig. 76. lib. 8. cap. 28. ſ. 12. cites S. C, ——Ketw, 116. b. pl. 56, 


8. Aſſiſe of common, the plaintiff made plaint, and before chal- 
lenge he amended it, the tenant ſaid, that he ſhall not be received; 
but per Grene, he may abridge his plaint and enlarge it before 
challenge, by which the tenant pleaded over in bar. Br, Afliſe, 
pl. 331. cites 32 Aſſ. 5, 

| 9. In 


atsiſe. 168 


In aſſiſe, tenant for life of two parts of certain land, the 34 
to him in the reverſion of the two parts, the tenant for life charged 
the two parts with rent of 103. and he in the reverſſon of two parts, 
who had alſo the 3d part in demeſne, confirmed this grant, and by 
a clauſe of præterea granted other rent of 10s. out of his 3d part, 
and the grantee brought affiſe of the rents, and the tenant pleaded 
jointenancy of the 34 part with a ſtranger, by which the plaintiff 
abridged his plaint of this rent iſſuing out of this, and well; quod 
nota. Br. Abridgment, pl. 31. cites 45 Aſſ. 13. 

10. In aſſiſe of rent and two robes, the plaintiff abridged his 

.  plaint of parcel of the rent, and of the rabes. Thel. Dig. 76. lib. 8. 
cap. 28. ſ. 11. cites 45 Aſſ. 13. 

11. In aſſiſe, the tenant pleaded jointenancy for part, and another 

bar for the re/t, and as to that which the tenant pleaded jointenancy, 

the plaintiff abridged his plaint, and admitted good; quod nota. 


Br. Abridgment, pl. 5. cites 2 H. 4. 20. 
[ 169 ] 


13. In aſſiſe the plaint was of the moiety &c. and as to parcel a 2 4 
recovery was pleaded in bar, and another bar for the reſidue. The bro ag 


plaintiff abridged his plaint of all that to which the recovery Was of a meet 


pleaded &c. Thel. Dig. 76. lib. 8. cap. 28. ſ. 13. cites Mich. Y. «cre 
13 H. 4. 10. 2 H. 4. 20. 2 
| abridge the 


moiety of 5 acres, becauſe he acres of which he hath made his plaint of a moiety, are ſeveral, and not 


entire. Kelw. 116. b. pl. 56. S. C. 
But it was ſaid that if a man makes his plaint of 10 acres, and the tenant pleads in bar, and ſevere 


the acres by moleties, the demandant cannot abridge his plaint in the moiety of any of the acres, be- 
cauſe he made no ſuch piaint by the name ot a moiety, but his plaint was by name of acres, ane 


there ſore he cannot abridge his plaint in the moiety, but in the acre he may. Kelw. 116, b. pl. 56. 


14. In aſſiſe the tenant pleaded a bar to the moiety, and another 
Plea to the other moiety, and the plaintiff made ſeveral titles, and 
were adjourned upon one title; and at the day of adjournment, 
after argument, the plaintiff abridged his plaint of it. Quod 
nota, Br. Abridgment, pl. 21. cites 10 H. 6. 22. 
15. In aſſiſe one bar was pleaded as to one moiety, and another 
bar for the other moiety &c. and the plaintiff was received to 
abridge his plaint for the one moiety. Fhel. Dig. 76. lib. 8. cap. 28 
l. 16. cites 13 H. 6. title 21. Mich. 10 H. 6. 23. 
16. If a man makes his plaint of a manor, he cannot abridge 
it; for a manor is entire, and if he ſhould abridge 5 acres thereof, 
then he has no ſuch a manor of which he hath made his plaint. 
Kelw. 116. b. pl. 56. Caſus incerti temporis. 
17. 21 H. 8. cap. 3. enacts, That the plaintiff in afjiſe may In aſiſe it 
ebridge his plaint of any part whereunto a var is pleaded, in ſuch —_— 
manner as he or they might do in caſe the pleas in bar had been made to * 


and divided to any certainty or number of acres in the plaint; and moieties, the 


plaintiff 


that the plaint, for the reſidue of the part or parts of the lands not . l 
5 his plaint by 


abridged, ſhall ſtand good. 


the ſtatute 


of 21 H. 8. cap. 3. But abridgment in dower, nor in any other acrlon, but in aſſiſe only, Is not re. 


viedied by thisfiatute, Quod nota, Br, Abridgment, pl. 2. per Brooke. 
| 18. In 
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18. In aſſiſe the plaint was of 5 38. rent, and afterwards 208. 


0 = > E . 
. . , n * 
# 3 A ns) + r 
by: 2 W * 23 4 2 eV n 
4 OI * 


| thereof was abridged. After judgment this was aſſigned for 0 
| error among others; and it was adinitted per Cur. to be error, ; 
| becauſe the rent is a thing entire, and cannot be abridged as land = 
k and ſuch things may. D. 65. a. b. pl. 5. Mich. 3 E. 6. Arundel ' 
Þ (Earl) v. Windſor (Lord). = = 
4 (D) Of what Prfz/ton an Aſſiſe lies. [And of > 
'F f ihe Orſter of what Tenant. „„ 
4; : | 4 
4 ? f 8 * 5 . . * 1 
+. 1 wo [14*2 ED: 4. 5. b. e Conceſſ. to Litt. if the guardian be ouſted, 2 
| ee the heir may have an aſſiſe, and with this agrees 1 
{ —Firtzh, Co. 6. Brediman 57. b.] | 2 
K Colour, pl. | - 
1 20. cites S. C. Kelw. 110. a. in pl. 21. Caſus incerti temporis, S. P. For he cannot come to 5 
$ Wave potſcttior in demeſne without doing prejudice to the guardian. — 2 Init, 134. cites S. C. 
| [2. 1 H. 7. 18. b. per Keble, the King ſciſed of a ward by 
: | office, of this poſſeſſion the heir may have an action. 45 E. 3. 
; 'Þ [ 170 ] 26. 3H. 6. 33. b. 21 Ed. 3. 34. 9 Ed. 4. 33. per Genny, and Co. 
it 1 ee pl. 10. ©. Brediman 57. b. Leyee for years is ouſted, the leſſor may 
14 S. P. have an aſſiſe.] | 
—_ ung _ [3. *2 Ed. 4. 5. b. per Litt. [if] the /effor dies, and after the 
1 tet C leſſee for years is oujlcd, the heir of the leſſor ſhull have an aſliſe 


and the of novel diſſeiſin, and not a mortdanceſtor. + 22 Ed. 4. 14. 
Court Held £d. 3-26. 22 AT 2g}; WS 
that it was 5 75 3 | 4 ] ; 
=: | good colour. Fitzh. Colour, pl. 25. cites S. C. & S. P. accordingly. 
RS + Br. Treſpaſs, pl. 365. cites 22 E. 4. 13. S. P. accordingly by Fairfax. | 
. 1 S. P. For the profits taten by the termor is ſeiſin of the heir. Br. Aſſiſe, pl. 31. cites 45 E. 2. 25. 


1 —Fitzh. Aſſiſe, pl. 61, cites S. C.-—-Kelw. 110. a. in pl. 31. Caſus incerti temporis, S. P. ac- 
1 eordingly; for he cannot come to the poſſeſſion in demeſne without doing a prejudice to the termor. } 


Br. Reſ- [4.* 27 H. 8. 7. a reverſion of a leaſe for years is recovered, 
vt MY and 1 (for — 2 during the term) 
& S. P. by the leſſee is ouſted, the recoveree [ recaveror] ſhall have an aſſiſe. 
1 But quære this; for Co. 1. Shelly 106. b. by all the juſtices, _ 
coveror tay Of tenant in tail in reverſion upon a leaſe for years ſuffers a common 
have aſſiſe. recovery, the reverſion is not in the recoverors by the judgment. ] 
— — Cs. 9 H. 7. 24. per Curiam, if ce/te que vie dies, or a leaſe for 
Fol. 271. years is determined, the leſſor or his heir ſhall not have an aſſiſe 
againſt the occupiers of the land, without an entry in fad, after 7 
the determination of the term.) | a . 
[6. Tenant at will grants the poſſeſſion to another, who enters, 
the ler may have an aſſiſe. 22 E. 4. 6. 
[7. If tenant by elegit or flatute merchant be ouſted, he in the 
reverſion may have an aſſiſe. 3 H. 6. 33. b.] 
C8. [So] If tenant at will be ouſted, the leſſor may have an 
eine, 21 A. 3. 26. | 
+= hor ſg. The hei 3s, have an aſſiſe againft an abator ; for he 


paſs, pl. 5 | 
+ mg" had not poſſeſſion. 22 Ed. 4. 14.] 


22 E. 


— 4 


ſuccelſor diftrains, and reſcous is made, he ſhall have aſſiſe of the 


aſsiſe : I 70 


2+ E. 4. 13. S. C. & S. P. accordingly by Fairfax. Kelw. 1-9. b. 110. a. S. P. actordingly, 
becauſe he might have entered, and have had poſteſſion without doing wrong to any, but did not, aud 
it was his own act and folly, 


4 


C10. If Iiſſce for years be ouſted, the leſſor may have an aſſiſe. P. 
21 E. 3. 34. | | Pac 


accordingly. Cromwell (IL. d.) v. Andrews.- 
. » * 
105. b.— Sec pl. 2. S. . 

It a man leaſe; for years, the remainder over in tee, and after the terant for years was auſted of 
his term, it was held that he in the remairacr may have an aſſiſe, becauſe the "freehold was in him at 
the time of the diſieiſin, and he cannot conic to the potietiion during the term; tor then he ihould 
prejudice the tenant for years. Kelw. 10. b. pl. 31. Catus incerti te mporis. 


it. If tenant for years of a cuiimen be ouſted, the leſſor may © Br. Seifins 
Nh - . | , . 2 : I. 36. cites 
have an aſſiſe. 21 Ed. 3. 34. 22 All. 84. f 4 
; Fitzh. As- 


ſie, pl. 228. Cites S. C. — Er. Aſſiſe, pl. 31. Cites S. C. Fitzh. Aſſiſe, pl. 61. cites S. C. 


* . * 1 - 
O12. The jame law, if leſſee at i'll of a common be ouſted, 
the leſſor may have an aſſiſc. 21 E. 3. 34.} 
13. Note that if a prior be ſ-ijed of à rent, and dies, and his And ſo it is 
of an abbot 
and other 
- s {* 3 f £ a bl 33 } Ss 2 5 tu : 7 ** I > . 
ſeiſin of his predeceſſor, tho' he himfelf was not ſeiſed, becauſe religious re- 
. . 8 ' = * pa * . 1 
he found his church icvifed, and he. has notliing but in right of gular per- 
5 5 4 r 1 5 \ 1 lons 3 tor 
IF TIS + *r = 8 | n 
his church. Quod nota. Br. Ailiſe, pl. 109. cites 3 Atl. 5. char 
h de ad per- 
ſons in law, and have capacity to have lands and goads only for the uſe and benefit of the houſe, and 
i d - - 
cannot make any teſtament, and therefore the church or religious houſe is holden always one and the 
far ie], in reſpect whereof the ſucceeding abbot ſhall have an affiſe tor a diiſe iſin done in the 7 
life ot the predeceſſor, and an action of waite ior watte done in his predecettor's time; but U 171 
ſo all not a biſhop, archdeacon, dean, parſoa, or the like, that are cceleſiaſt.c (1 teculars, becauſe 
the church by their death hath an alteration, and is not always one, and they may make their teſta- 


ment; tor that they may have goods and chattels to their own uſe. 2 Init. 151. 


14. And where a feme is ſeiſea of rent, and tates baron who 
diſirains, aud refcous is made, they ſhall have aſſiſe. Quod nota. 
Ibid, 

15. Executor of tenant by elogit brought aſſiſe of the land deli- It ſeems 


vered by elegit, and made general plaint, and well. Brooks ſays the wat xe 
ee 5 5 , ſhall have 


reaſon appears, as it ſeems to him, tit. Title, inaſmuch as it affite by the 
4 If land of which affife lies at common law, tho' thoſe tenants can common 


t have afſije at common law, but by /tatute. Br. Plaint, pl. 15. 3 a 
cites 22 All. 45. „ 574% of 


fra nblenss- 


ment; but by flatute, tenant by flatute merchant and elegit may have aſſiſe. Br. Darrein Preſent- 


ment, pl. 2. cites 5 H. 7. 16. 
16. If a man recovers land erronezufly, and has execution, and 
after infeoffs A. and the tenant who lo/# brings writ of error againſt 
him who recovered, and ſcire tacias againſt him, and reverſes 
the firſt judoment and enters, A. {hall have aſſiſe; quod nota; 
decauſe ſcire facias ought t have iſſued again A. The reaſon 
ſeems to be, becauſe he might have a releaſe ts plead, or fuch lite. 
Er. A ſliſe, pl. 283. cites 28 Aſſ. 21. | 
Vol, III. US | „Ik 
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. If a man 1 210 2 le of reve BY emen &C. and the 


eri puts him in pol. Eon on, 2 and atter at another time he is dif- 


turbed to take the rent or common, he fhall have ie 61 br re- 
Al Hen upon the 2 /t putting in 2 in : for the law adjudg es him 


T{( LAU 


in poſie ſſion by the hrt leitin ; per 1 horpe. Quod non negatur; 


but quære. Br. Ajlite, Þ! 31. cites 45 E. 3-5. 
. dick. 18. If a mager of an ; ant] is deprived of his office by a lay- 
3& 4 Eliz. Patron without ca aſe, he may have an aſſiſe, becauſe he hath no 
Coveney's Other remedy ; 6: , ſuch a maſter is eccle/;aſtrcal, nog. deprived 


TO 98 by the ordinary without cauſe, he ſhall not have an uſſiſe, beciuſe 
| he may appeal to the vilitor. 11 Rep. 99 b. in james Bagg's 


cale intend. 
ine Cale. 

heat a 

cgileged cannot maintain an aſſiſe for bis head; for he hath no mY ſeiſin, the whole body of the 

college having a; iPctereſt there a; per Ho! t Cl Skin. 488. Trin. 6 W. & M. in B. R. in Caſe or 


1 
Pil. — 2 ad Bur Yo S 20 Par . Caf, =. 47 . 8. C. & 8 = > toads Arg. 


. (x) Of -oiny Poſſe/ſon an Aſſiſe lies. And what 
. / [Font Poſſeſſion or E/?ate.) 


S. P. = Ii 40 Baron an; feme purchaſe lands in fee jointly, anc d after the 
bee, Eng baron is attainted of feleny, upon which the King 7 725 the 


brug the 
eli feme land, and cor ak ford of whom the land is ho!den comes int 


Hic, a - the Chance ry, and upon his ſuggeſtion 24. it delivered ti him as vis 
5 x2 cha t. Becauſe "thi feme had a joint eſtate with her baron, and 
21 e. the land S Were delive cred out of the hands of the King by a /½%e 
gms 1 14 gli „this is a ar//0:/in to the feme, and ſhe may have ail aihie. 
9 mall (It i IS intended tho the barn Was dead before the deli: cry out OI 


Ls 
he hands of the King. 4 All. 4. acjudged. ] 


no 27 7 
. 


4 2 2 * - 5 1 * 1 — * 7 — = 
r Bro e favs, that there tore it ſee:ns that t. he K it ng gra! ited it ! 7 


baron be alle or n And Brocke „ th 
N year, Gay, and waite only, and tien the entry of tie lord by the livery obtai: ned 51 
[ 72 ] tage ſuzceſiion made the difleific, and that it was no difleific during the King's noffetTl 
Br. Aſſiſe, pl. $24. {112} cites S. C.——Fitzh. Aſliſe, bi. 170. cites 4 E. 8. F. and 3s the 
S. C. only iulkrtha:: in the took oi allies, and is at 4 E. 3. 46. b. 47. a, pl. 32. 
f | = 
A 2) In what Caſes it lies. 
* a FE ae t } 8 te 
1 A? endowed aj the gd part of a mill, if the heir taxes ti 
tali, the ih. Ls Le alliſe; for they are not tenants 


third toll-diſh by Iticit. 


in com mon; "for the feme {hall have Cc CIY 


Br. Alfie, Pl. 440. Cites 2 4 il. 3. 


2. It land Le recevered in a baie court, which does nit lie wil 
the jurijdiction, he may have afliſe ; ; but if he brings writ of fall 
Judgment thereof, he ſhall not hate alliſe; for this affirms the 
it lies within the juriſdiction, Br. Aſſiſe, pl. 159. cites 19 


All. 25. 


—— 


chyſtrain, but aſſiſe does not lie; for by wr it in one county he Fg 
not rectder Gand ten einent iu anbiher cou ny: Br. Aſliſe, pl. 21 


cites 18 All. 1. . If 


3. If a man charges land tuith rent in divers counties, he may 


n G eee 
— 


tb 


8SI 


| Alsiſe. | I 


4. It there is no tenant or diſſeiſor named in the aſfſiie, the 
vrit does not lie. Br. Brief, pl. 279. L283] cites 22 Ig 8. 


1 


r ot 5 n 

R N L ? N > k 

W 1 —— ts, en 2 
1 Swe 2 o: 


* 


— r +4 


A and B. are condemned ia dama: ges, and an eleg t i/Jues of 43 
their lands, and the ſheriff put the land of A. in ex: en by the A 
elegit, by name of the land of B. Quære therefore if A. ſhall Mt 
have affiſe thereof ; for it is doubted. Br. Aſſiſe, pl. 325. cites 42 
31 Aff. 28. al 

6. A man ſball have a File je upon a claim without entry where he If a man 15 
dares nat enter. Br. Aſſile, pl. 350. cites 38 All. 23. e 4 
x ot "Tectnents 21 
and hews me the land a great way off, and I agree thereto and accept the deed, and dare not enter tor * 
tear of death, this is a good _ eflion to have an ajliſe ; Quere inde, Br, Alliſe, pl. 350. cites S. C. 7 
. If a man ev ers by verdic, and before judgment the te py So if the de- E 
gets ; a leaſe of the plaintiff, he cannot plead it, but V he be ouſted —_— of 
he ſhall have aſſiſe, per Tank, to which it was not ek 70d 1 5 
Br. Alliſe, pl. 366. cites 43 Af. 19. releaſe ob ; 
bet OY the nifh | Prius and tor tay in Bank, and recovers and enters, the tenant who role Ka | : 
aſſiſe by the releaſe, Br. Aſſiſe, pl. 3-5. cites 5 H. 7. 40: S. P. Ibid. pl. 424. citzs M. 6 R. 2. 18 
and Fitzh. ATiſe 70. per tot. Cur. S. P. Ibid. pl. 492. 0 


— 

l 6 * S , 
We OP 
_ 


8. Dum fuit infra ætatem, per Belk. if a man be fe fie 


of an acre of lang in D. and jomntly ſciſed of another acre there with 1 
his feme, and præcipe is brought againſt him the baron] of ene by 
acre, there if the demandant recovers, and enters into the acre of bf 
which the feme is jointenant, the baron and feme ſhall have afſiſc ; s 
for the recovery ſhall be intended of the acre of which he was 7 1 
ſole ſeiſed, becaule the feme is not named. Quære. Br. Aſie, 3 1 
pl. 37. cites * 48 E. 6. 31. 44 4 
9. Where a man by e157 of one bind of 1ifree gits another who has i 
another kind of office, he [hall have aſſiſe, and not /cire factias, ea [IF 
they are all one and the fame ice, and not divers. Br. Aſliſe, pl. js 
399. cites 6 E. 4. 2. 4 
10. In an aſſiſe of novel diſſeiſin the demandant counted, that Ft 
the tenant did diſſeiſe him de uns murs lapiddeo, and had built an | 
houſe in the place thereof to his nutjance. The Court laid, that he 1 
ought to have brought an aſſiſe of nuiſance, and fo a Judgment J 
was reverſed. Sty. 195. Hill. 1649. Colſon v. Ree. i { 
4 


(E. 4) In what Caſes it lies. Againſt whom. And ( 173 ] * i 
who ſhall be ſaid Diſſciſon. | ; 


F 
i 4 
t. A SSISE does not lie of the ward of” the: Tre % part of the © 14 
manſon of the palace of the Biſhop of Canterbur y again}? the it | 
diſturber alone, without naming the Bith:6 who is tenant of the . 
franktenement, no more than the aſſiſe of a rent charge againſt 14 
pernor without the tertenant ; quod nota. Br. Aſſiſe, pl. 444. Hy 
Cites 4 E. 2. and Fitzh. Aſſiſe 449 = 


2. If my tenant atterns to a flranger without authority, I ſhell 
have aſſiſe againſt both. Br. Aſſile, 466. cites 3 E. 3. 
Os 3. Aſite 
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0 * 
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£ 
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Iſeiſc. 


3. Aſſiſe again? A. and B. the aſſi/e ſaid that B. diſſeiſed the 
Plaiptiff a inteoffed A. and that A. did not difſciſe the plaintiff, 
and therefore the plaintiff recovered, and was amerced againſt 
A. fer the falſe plaint, and yet he could not do otherwiſe but bring 
the ailile againſt diileiſor and tenant z quod nota. Br. Atliſe, 
pl. 123. cites 7 Aſſ. 14. | | | 

4. IF. recovered again? ene who had nothing, and infeoffed B. 
and one C. delivered ſeiſin to B. and the very tenant brought afjiſe 
againſt B. and C. ard emitted FF. and yet well, for B. who de- 
livered ſeiſin is diſſeiſor. Br. Aſſiſe, pl. 157. cites 10 Aſſ. 22. 

5. A man leafed land for life, rendering rent, and went beyond 
fea, the tenant for life died, and T. N. counſelled H. M. the heir 
of the liſſar to enter, who entered and infeoffed P. and the leffor 
came and would have entered, and P. diſturbed him, and he brought 
:ſhſe againſt P. and the counſellor omitting him who entered, 
and the plaintiff recovered, for the coumnſellor is diſſeifor, and fo 
ſufficient if diſſeiſor be named in the writ; quod nota; Br. 
Aſſiſe, pl. 193. cites 14 Aff. 12. 

6. Aſſiſe, lord and tenant, the lord grants the rents and 
ſer dices to F. N. in fee upon condition of payment, and non- pay- 
ment ex parte the grantor [viz. by way of mortgage] and he 
tenlered {the money] at the day &c. The grantee refuſed, and 


after the tertenant {who had attorned to the grantee] paid the 


grantee, and the grantor diſirained, and refcous was made, and the 
granter brought % aguinft the tertenant; and the opinion of 
the Court wes, that the grantee is tenant of the rent, and there- 
fore the plainti was ronſuited ; quod nota ; for the aſſiſe ought 
to have been brought againſt the grantee. Br. Aſſiſe, pl. 200. (199.) 
Cites 15 All. 12. : | 
7. It a man levies my rent of my tenants by coercion, aſſiſe lies 
again him only, but where the tenants pay him of their own wil, 
the aſſiſe ſhall be again)? him and the tenants. Br. Aſſiſe, pl. 207. 
cites 16 Aff. 15. 
8. Aſſiſe / rent ſervice may be brought again? the meſne 2b 


Br. lointe- 3 
nancy, pl. is pernour and tenant of the rent, and againſt the diſeijor who 


62. ciie5 makes reſeous without naming the tertenauts. Br. Aſſiſe, pl. 330. 


. C. . 8 
Er. Non- Cites 31 Ail. 31. | 

tenure, pl. 9. But it was faid, that in aſſiſe of rent-charge or rent-feck all 
39. cites the tertenents ought to be naned, but in aſſiſe of rent- ſervice, it 
8 Af. 35. 0 FS EE 5 
8 P. he has tenant of the rent and diſſeiſor it ſuffices without the ter— 
In affiſe for tenants; and in aſſiſe of rent ſech all the tertenants ſhall be named 


a rent- in pain of abating the writ in toto, notwithitanding that it was 


h f ; . . . 4 
3 Once 4 rent- ſervice. Ibid. cites 31 All. 31. and 32 Afl. 10. 


the title was, 
that J. V. and A. his wife were ſciſed of two manori, and by fire conveyed the ſame { inter a/ ia e one 
W. be name of tt manors Sc. who by the ſame fine rendered the fame rent of 541. to them and 
to the heir: of A. and alſo rendered the ſaid two manors to them for their lives, the remainder to F. 
theirſon in tail, remainder to the heirs of A.—J, V. and A. died, the rent deſcended to the plaintiff 
as fon and heir of A. and F. entered as in his remainder, and thereof infeoffed G. who was the tc- 
nant in the aſſiſe, and on nul diſſeiſin &c. the plaintiff had judgment in the aſſiſe, upon which a writ 
of error was brought, and aſſigned that the tine was of two manors (inter alia) which words impott, 
that other lands beſides the manors did paſs; if ſo, the aſſiſe brought againſt him 11:4! 
L 174 J was only tenant of the manors is not goo, becauſe all the tenants of the lat ds compriſed i 
Ws the 


YE 
21 


Aſsiſe, 


the fine ought to be named, and Gawdy and Clench held it to be error; & adjo ant 
23 Elin, X. 


wards was diſcontinued by the death of the defendant. Cro. E. 226. pl. 11. Path 
Garnons v. Welten. | 


10. A wicar ſhall have aſſiſe a7%in/? the parſon, Thel. Dig. 
47. lib. 5. cap. 9. ſ. 2. cites Prin. 40 E. 3. 28. 

11. By a diſſeiſin made to the 1ſe of an infant, ig is not diſſeiſor 
nor tenant without actual entry. Br. Alliſe, pl. 46. cites 3 . 

16. | | 
: 12. If guardian aliens the land of the infant, aſſiſe lies. Br. 
Aſſiſe, pl. 491. cites Natura Brevium. 

13. A dilſeiſor made a leaſe for years, and being about to leave 
the realm, he ordered the leſſee to keep the peſſeſſian againſt the diſ- 
ſeiſee 1i!] he returned, and that if the diffeiſee ſhould enter upon 
him, that leſſee ſhould re- o] him, which he did, and paid the rent 
zo the uſe of the diffeijor ; Saunders Ch. J. held, that without ex- 
preſs agr.ement after the diſſeiſin, the franktenement is not 
veſted in ceity que uſe; but the others held e contra, and there- 
upon the plainteff was nonſuited. D. 141. pl. 47. Paſch. 3& 4 
P. & dM. Tus v. Welt, | 

14. If two coparceners commit a nuiſance, and ene of them dies, 
the aſſiſe or quod permittat muſt be brought againſt the {1 - 
viving aunt, and the heir of the other. 12 Mod. 637. H Il. 13 
W. 3. cites Caſe of Roſwell v. Prior. 2 Inf. 406. | 

15. A quod permittat muſt be brought again the alienee, be- 
eauſe in its nature it muſt be brought againit him that is tenant 
of the freehald; per Cur. 12 Mod. 639, In Caſe of Roſwell v. 
Prior, | 
i6. So an aſſiöſe of nuiſance muſt be againſt the altenor and 
alienee; but if the alicnee dies, the party muſt have a writ of 
entry in the per, and not an aſſiſe; per Cur. 12 Mod, 639. In 
Caſe of Roſwell v. Prior. 

17. A monk may be a diſſeiſor, as appears by many authorities, 
and particularly by this, viz. That a writ of aſliſe lies againſt 
him, the judgment in which writ is, quod recuperet ſeiſinam, 
which ſuppoſes a monk to have a freehold. xo Mod. 125. Arg. 
in Caſe of Thornby v. Fleetwood. 


(E. 4) In what Caſes Aſſiſe lies not, but other 
Action, as Scire Facias, Error, &c. 


I, A MAN recovered by judgment againſt E. who died pending 
the writ, his heir entered, and he «who recovered ouſted him; 
the heir ſhall not have aſſiſe, but writ of error, for the judg- 
ment is not void, but error. Br. Aſſiſe, pl. 282. cites 28 Ail. 
17. | | 
2. Scire Facias by the Earl of S. againſt M. where he was 
reſtored by att of parliament to the land forfeited by his father, 
and was ſeiſed till ouſted by office, which found for the King, 
and the land is now come to the ſeiſin of M. and becauſe it ap- 
5 O 3 peared 
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peared that he himſelf tc ſeiſed after the af?, and fo the aft exe- 
cuted, therefore his writ was abated, and he put to the aſſiſe, or 
Br. Scire Facias, pl. 64. cites 


to the other remedy, quod nota. 
7 J. 4. ©. and 8 H. 4 14. 

3. Where the Alg has a manor in ward, which is known by 
the nam? of th e Ma?! of B. and of the manor of F. if he grants 
the cuſtody 75 e mauer of B. to one, aud after grants the cuſtody of 
the manor ef S. to another, and he butts the firſt grantee, and he 
brings icire facias to repeal the patent, he 2 te jrrmije that the 
manors of S. B. arc all ene &c. fo that it may appear, that the 
patents any of one and the ſame thing ; for if they are of diverſe 
things, aſũſe lies, and not ſeire facias, Br. Patents, pl. 63. 


Cites 8 E. 4. ©. 


* = 

2 (F) In what Caſes it ſhall be awarded at large. 
* : — «* bay " 
vn Upon *. Demurrer 1 In Reſpect of Da- 
7 Pl. 11, mages.] Not ꝗ of the Sciſin nor Diſſeiſin. 

2, 13 | t 

ig ae Lr. 1 the tenant leads in lar, and after demurs upon another 
—_ of Hing c t of the Point 6 the afſije, ard after this it Is. ad- 

F judged 5 r the „ the athife ſhall not be awarded at 6% 
ges. prom t but the demandant ſhall have judgment preſently. 17 Ed. 3 
ri. h. for the land 17 Aſſ. 2,] 

diſſeiſin. 

Br. Affiſe, pl. 208. (2-7) cites S. C. — 8. C. cited by Montague Ch. J. and judement given ac- 
cordingly. Cro. J. 468. pl 13. Hill, 15 Jac. B. R. in Caſe of Holdſord v. Platt, u lich fec as to this 
point at (0 pl. G | 

S. O. ſ2. A in aſſiſe, if the tenant pleads the releaſe of the demandant, 
1 and the 1 9, that zt was upin condition, and fhews how 
by Monta- he bath performed it, upon which the en aemurs, and this is 
gue Ch J. adjudged for the demandaut; he 11:21! have judgment preſently 
1 9 without awarding the :ſife at large, becauſe the demurrer is 
J. 468 in fl. upon a matter rut of the paint of the aſſi/e. 17 Ed. 3. 42. b. Ad- 
13. ard judged 17 All. 2.] 

Jjudg met ; 

there ziven accordingly.——S. C. cited 2 Roll. Rep, 22. in S. C. —8ee (O) pl. 9.— Tr. Af. 
ſiſe, pl. 2c. (207) cites S. C. 

Fr. Eftop- In an aſſiſe if the fenaut makes title as heir to J. S. and 
9121 2. 

1 2 * 45 an el7oppet upon record againſt the ola intiff, 72 e, eftop him to 
ol. 46. 1. claim as heir 75 F. S. upon which the p/a: ntiff demurs, and this 15 
S. C. & S. P. alu, ed no off appel; the aſſiſe ſhall not be awarded at large. 30 
but becauſe 4 = 

the tenar 7 * Ol. | 24mittred. ] - 

was an 17 - 


fant, and therefore Thorpe ex aſſenſu ſoeiorum awarded the aſſiſe at large ; and Brooke ſays, Sic vide, 
that it the tenant had not been an infant, the demurrer had been peremptory againtt him, and tic dg- 
mandant had zecovered upon the demurrer.— Br. Moridanceſtor, Pl. 56. cites 35 Al. pl. 46. S. P. 


[4. In an affi e if the tenant pleads as daughter and heir to J. 8 


and that tie plaintiff is a baſtard, and ſo not heir, upon which 
| they 


Aſgiſe. 


they are at ii Tue, and he is certified a mulier 5 the aſſiſe ſhall not 
be awat raed at large, but yy 11 right of the damages. 43 All. 
11. 43. ad) judged.“ * 

5. in an afliſe, 1 = Tenant ſays that the „in 774 15 4 nun pro- 
Fe and it 5 ce rie by the Ordinary that Woo 15 15 ui, 

ball be awarded at 45 e, and not only in right of ti ie d. mages, 
chanel the plea was tried againſt him. 21 Ed b. 
b. * 21 Aft. pl. 20. at judged; „but quiere. 1 Ed. 3. 9. b.] 

6. In an alle, 11 che tenant plends in bar an extent, and the 

| 0 ml ad the couner was tenant in tail of wi he 
is 4 2 Tit ue, and ſo he -Ntere 7 aft, * 215 death, upon which the tenant 
drimus, whether the * Plaintit F can avoid the extent made upon 
his father by entry, without 85 audita querela, and an is Ad- 
quaged againſt the e tenant, the aſſiſe CP not be awarded at large, 
but only in the right of the darag Dubitatur Ko Aſſ. 5.] 


Fas 
th e alillle 


it, ©ECUH we 


[7. In an aſſiſe, if the tenant ſays that the plaintiff acknnuledged 
a 279 ts 7. whs thereupon e. xte added this land gue eftate he Das 

nd the Hlaintiff Jays that / he bumfeif wvas je: "fed till dijeif. -d4 by the 
tenant, aljque hoc that the tenant has the eſtate of J. upon which 
the fenant demurs, and this 1s adjudged againſt him, the all 
ſhall not be awarded at large, but uy in the right of damages 
_— the pofleſſion is acin owed: zed without title. Contra * 30 

J. 43. adjudged.} | 
monies are not ye! levied, and thereupon 4he affiſe was awarded 

5 In a mortaance/tor as her to 7. it the tenant ſays that II. 

's ferfed in fee, and deviſed 5 T3 
cut Hue Hi 1 5 ecutor micht fell, and that after the death of J. Witite 
out iſſue the executor fold to 1; to Which the demandan t [ays that 
J. Was ei 4 111 7. 22 Dig e hoc © hat he ha [ any thing by the Ate 
7 je ; upon which the parties demur whether c this be a good re- 
plication, without ſewing Low he came 10 U ;, ec, and this is ad- 
judged Fg the demands nt, the ailtte hall be awarded at large; 
for 7. fee 1s acknawlea” 60 in Fo Contra 25 Al. | 1 

[9- if in an aſſife the tenart pleads a recovery a rain? the plain- 
wt ju another afſiſe by' dee wt, and the plaintiff” ſays that he was 
then within age, upon which the defendant demurs, and it is ad- 
pau ed againſt him, yet the afliſe ſhall not be awarded in right 
of the damages, but at large, becauſe the tenant has not acinows 
leuged any ouſter. 26 Afl. 6.] 

719. In an aſſiſe, if the tenant pleads a 1 in bar, and ac- 
knowledges an ouſter, 3 and the plaintiſf makes title, upon which the 
parties "de mur, and this is adjudged againſt the tenant, the aſliſe 
ſhall not be awarded at large, but in right of the e be- 
cauſe he has acknowledged an ouſter by his plea. 28 Afl. 21. 
adjudged.) 

[11. In an aſſiſe, if the tenant pleads an ill bar, and acknaw- 
ledges an oufter, and the plaintiff makes title to himſelf, and this is 


found againſt the defendant, it hall not be enquired of the jci//2 S. C 
O 4 and 


Br. Reſ- 
ceipty pl. 
G4. cites 
8. . 


Fol. 2725 
—ͤů — 
* In the 
© To it is 
1 
(teuant), 

and there- 
fore mit- 
printed. 


* Br. Aſ- 
ſie, pl. 315. 
(314) cites 
S. C. that 
the tenant 
demurred, 


becauſe the 


5 plaintitf had 
not denied 
the ſtatute, 
and that the 
againſt him. 


412 tail, and that if he died uit) 


Fitzh. Aſ- 
ſiſe, pl. * 
Cites 8. 


Br. Aſſiſe, 
pl. 283. 
(282) cites 
S. C.— 
Fitz. . 
file, pl. 268. 
cites S. C. 


Br. Aſliſe, 


pl. 379. 
378) cites 


SAME ox i er Dr; wen 


POS 


176 | Agile. 


Firzh, Af- ol diſſes /in, as well as [as it Lroule be] if he had pleaded a good 
en | bo. 6H. 7. 2.] 


cites | | 
H in. 72 80 N 1 . * 2 4 3 5 7 

vr. 4 Al.C [12. WES i the fenaut fe; ay let tt. "11; e COMME pon the t Tie, and 

— 2 13 8 = _ - 

{ _ CI ti % 18 tor "Net ag 7 7 ＋ * PE a: de 111! . tucre 1 12 Lil he 110 enquiry ot - 

S. 4 — the 2 4470 2 * 0 > 75 2. 1 

Fitzh. A. 8 = 

le, pi. 35. eiteß S. C. [: the tenant pleads a bar at large, and the plaintiff makes his title at 

Jarge - te12nt ſays venia: aſſ. 8 in this cafe the jury ſhall noc it termedale with any other title, 


Nor that! the Samncitf tat e advantage of any other. Keiw. 170. b. 15 Iich. 6 .. 8. * Pis Sor, 
1s it was ruled ſo in aliſe brought at * 4i wick, 


＋ * * * op 2 * - : «+ * 3 3 ; 77 * 27 7 NY . * 4 

3 8 C13. So in an aſſiſe, if the f ant peas 7 1% bar, the plaintiff 
,.01.429. *; N NE. 3 5 . 1 5 

5 CE F ot hour: 9 0 ant\y 4 27 Its [ UL tits y Nie d { 1 alt ar Wo and PICYy 


&S. P. ac- the ailiſe. If the title be 4, It fall not be enquired ot the 


cordicgly. {27/132 and diſſeiſin. 6 H. 7. 2.] 

— W:kcc ; ” 

the bar is infutficient it has not the force of the title, whether it be gcod or ill; for if the ſeiſin ard 

Eifiertin be tound, the plajntift Mall have advan! 2 of what elſeeis tound, and therelore it is policy 

and neceſſary for the tenant tom 5 e a £0 1750 bar, and theu if the title be not good the plaintiff ſhe'l n r 

have judgment to recover, notwithitand ng the ſcihn and difteiiin be found ; ara theretore in the 
princip2! caſe the bar being ill, the aſſiſe found another title tor the plaintiſt, and fourd 

[ 177 the ſeiſin and di ; per Pigot, faid to have © hog ſo ruled at Warwick. Kelw. r70, 


b. pl. 3. Mich. 6 H. >. 


14. In aſſiſe the tenant pleaded a foreign releaſe, upon which 
they are adjourned, and at the day the tenant ma: de default. The 
aſſiſe ſhall be taken at la ge; for by the default the plea is Wav. 
But per Shard, if they had appeared, and the releaſe had been 


found ageinſt the defendant, if the plaintiff will relcafe his da- 
Wages he ſhall recover immediate! ; for the afſiſe is to enquire 
of the damages only; for the rejeaie confeſſes the diſſciſin, ſo that 
the ſcifin and diſiciſin thall not be ei quired. Quod nota diverſity. 
Br. Aſſiſe, pl. 417. [410 cites 22 E. 3. 4. and Fitzh. Aſſiſe, 
125. 
Tho In aſſiſe the tenant J eaded in var, and the Pi aint; Fm: Ade 
title, and the defendant did noi anſu er to the title, The aſſiſe ſhail 
be awarded at large by ſome, and by ſome in right of the damages, 


therefore quære. Br. Aſſiſe, pl. 30. cites 45 E. 3. 24. 


> See (F, | 1 » 2 ©» Pra * 
4 (G) In what Caſes it ſhall be aten at large. [Or 


7. 9. 10. only in Right of * Damages. | 


Sa Lt. IF in a mortdanceſſar the tenant picads a plea in bar of the 
I 9b. *I action, and this is found az gain him, the alliſe thall not 
S. C.—- be taken at large to enquire of the points of the writ. 39 All. 13. 
Fitzh, Mort - Crt . | 

danceſtor, a | | 
pl. 32. cite? S. C and 40 E. 3. 48.—Sce (I/ pl. 1. S. C. 


C2. In an afliſe of mortdanceſtor, if the tenant alleges baſ{nrs; 
in the demandant, and he is cer tified by the Biſhop to be a mulicr, 
the aſliſe ſhall not be taken at large, but only in the right of da- 


t. 20 E. 3. 8. b. | 
[3 In 


Alsiſe. 177 


In a mortdanceſtor, if the tenant pleads the releaſe of the Br. Mort- 
danceſtor, 


dem ant in bar, which 1 is denied, and found againſt the tenants pi. 46. cites 


the aſſiſe ſhall not enquire of the points of the writ, becauſe the S. C. 
: Fitzh. Mort- 


i * * (| dged. 
plea was in bar 39 All, 13 4 ju D ] danceitor, 
. 5 32. Cite: S. C. and Mich. 40 E. 3. 48. 


4. In mar * *. the ſeiſſ fin 0 of his father, . tenant pleads — — 


in bar an attainder of feiony of the elder brother of the plaintiff, Fol. 273. 
h who ſc urvived their father, ad the 2 aint, takes fe: e that he did Br "SR 


not ſurvive their father, and the 40% naant has a day io have the danceſtor, 
record of the attainder, and after the det- 1dant makes default, by pl. 36. cites 
which lie fails of the record, yet the aſliſe ſnall be taken at large ba pau 
for ill the points Of tlie writ except whetacr the plaintiff be next „ g 
heir? Ali. II. adgd:; ed, But quere (for 10 ſcems not to pl. 28. citeg 
bc Jaw] ſor the plea was in bar.] >. C. 

But i in 5 caſe it ſhail gt be enquired whether te | lat. Br. Mort- 


t: 1 75 ne e wot; for it 1» acknowledged by the fie that danceſtor, 

ks is next h. eis That for the record of Wh he has failed. 29 A eee 

Aff. . | Fit Mare. 
danceſtor, 


pl. 28. cites S. C- 

| | F: 498-1 
ſ6. In an 2 Mie, 3 if the tenant ſays the plaintiſ is his villein &c. Br. Ame, 
and this is found a Zainſt him, yet it ſhall be e enquired at large of Pl. oh. 7-0 

the points of the writ, becauſe ths plea was but to the perſon, and 8 C that ie 


wot to the freehold. 31 All. 12. adjudged. | | was tound 


tor the 
plaintiff ſ that he was frank |], but that he was not feiled, and it was awarded that the plaintiff take 
and yet they wer e at iſlue out of the point of the aſſiſe. Br. ſays Quzte ; tor miratur 


nothing &c. 
55, Ciges S. C. and that it was awarded accordingly. 


idem. —Fidh. Aſſiſe, pl. 


7. ſeems that aſſiſe at large Niall not be but upon matter in 
fat which lies in notice of the country. Br. Allife, pl. 80. cites 


221 $1. 


(H) In what Cales it ſhall be exqured at large. 


cl IN an aſſiſe, if in the pleading an. Als be nt acknowledged, S. P. Br. 


the ſcihin and diſſciſin ſmall be enquired, 37 All. 14.] way 
cites 8. C. 
rer Finch. —Fitzh. Aſſiſe, pl. 330. cites 8. C. wide " the defendant pleads ifſue, though it be 
found againſi him, the f, in and difſcijiv 2 il nel be enquired, Quæte thereof, becauſe where no 
outter is conteſſed in pie Ong nor the plæa does not imp ly. in itſelt an ouiter as a releaſe &c. it ſeems 
that it hall be © nqui! red. Aſſiſe, pl. 260, cites 26 Aff. 3. per Fiſh. 


They thall enquire over = the damages, but not of the (cif and difleifin; for it is a bar, 1 it is 
#t of the point of the afjije. Br. Alliſe, pl. 156. cites 10 Aſſ. 18. and per Brooke, the reafon ſeems 
to he, that ſuch plea as this and releaſe cf in a manner that the plaintiff was ſeiſed and diffeiſed ; 
tor it is held a not denying. Ibid. and cites M. 15. contra, but P. 15 E. 2. according. 


[2. In an aſſiſe of a rent, if the tenant Jays, Hrs de fon fee, 
and the other ſays, within his fer, it it be found within his fee, it 
{hall be enquired further of the ſeiſin and di{ſeijin. 37 AM. 14.] 


LW: 


178 Atciſe. 


Br. Mort- C3. If in a mortdanceſtor the tenant pleads a pla that goes 
1 tone in bar, yet if the plea be one of the points in the writ, the aſliſe 
S. C. and it ſhall be taken at large. ] | 

was found. [4. A in a mertdance/ir, if the tenant fays the plaintiff is nor 
that che ds he next heir, and this is ſprnd againſt him, yet the points of the 


ther of the "T7, ; : l 

de manlant WII ſhall be enquired. 4.0 All. 6.3 

gicd ſeiſed, | a f 

d that he had a fon and a daughter by one venter, and a fon by another venter, who was the now 

demandant, and that he died ſeiſed, and the eldeſt fon entered and died without iſſue, and that his 

ter is now in as heir, and tliough all the points of the writ were fund for the demandant, and that 

ns father died ſeifed. and that he is heir to him, therefore the demandant took nothing by his writ; 

quod nota ; and yet the younzeft fon was next heir to his farher, but not as to this land 3 and beſides, 
Br. Ver- 


me tenant might liave picaded this matter in bar, and yet the de mandant was barred. 


ict, pl. 77. cites S. C. and the plaintiff was barred. —lbid. pl. 19 . cites S. C. and though the 


youngett ſon be heir to his tather now, and alſo that his father died ſeiſed, yet by the eldeſt ſon's enter- 


ing into the land, and dying without ifTue after the death of the tather, the fiſter was heir to the 
* % - . * * « * 2 
Jand. Fitzh. Judemez:t, pl. 21>. cites S. C. accordingly, and that the aiſiſe was adjourncd ing 


C. B. and that afterwards it was awarded that he take nothing by his writ. 


[5. Aud in this caſe the aſſiſe may find, that alths' the plamtigf 
is the next heir, yet that he is not the next heir as ts this land, for 
it ſeems that this enquiry is in regard of their enquiry at large, 
for the i ue toiil net warrant it. 40 Aſſ. 6. adjudged.] ) 

Pr. Nlort- (6. In an aſſiſe of martdanceſtar, if the tenant ſays, that the 
. plaintiff has an elder brother living, and after mates d-fault, the 
S.C.—— aſſiſe ſhall be taken at large. 29 Aſſ. 11.] 

F.tzh. Mort- 

danceſtor, pl. 28. cites S. C. 

[ 2179 J R 

e 3 7. Aſſiſe againſt an infant, he was received to plead a relvaſ? 
= 3 of the plaintiff in bar, who fart, that not 91 deed, and fo fee that 
20 Aff. 3. an infant detendant may plead in bar, and no circumitances ſh]! 
ms mag be enquired for him, as it ſeems; contra of an infant plaintiff. 
_ 1 Br. Aſſiſe, pl. 149. cites 10 All. 1. and 8, and J. 8. and 1. 
— 5 E. 3. accordingly. 
iniaat defendant. 

8. In no caſe where the tenant gives title ta the plaintiff, and 
this is deſtroyed by matter of record or matter in facet, can the plain- 
tiff make his title at large. Br. Aſſiſe, pl. 377. cites 5 UH. 7. 
29. per Brian Ch. J. | | 


—— 


(IJ) In what Caſes it ſhall be taken at large. 


Br. Mon- [i. 1 * an aſſiſe of mortdanceſtor, if a plea be pleaded in abate- 
danceſtor, ment of the writ, and this is found againſt the tenant, yet 


|. 46. cit 2. ; - 3 
e. points of the writ ſhall be enquired. 39 All, 13. Curia.) 


Fitzh. Mort- 
danceſtor, pl. 32. cites S. C,—Sece (G) pl. 1. 8. C. 


I do not cb - 2. In an aſſiſe by a woman, if the tenant ſays the plaintiff is 
e covert barn which is found againſt him, yet it hall be enquired 
1 page Over of the points of the writ. 1 Ed. 3. 9. b.] 

of g, either | 
9. 2. or g. b. ; but it ſeems ta intend what is ſail Arg. 1 E. 3. 8. b. at the end of pl. 12. 


. | cz. In 


Alsiſe. 1 

[3. In a noridancgſter, if the tenant Uuches, and the demandant : Br. _— 
chunterplæade, upon which they are at iſſue, and it is found again/t Ns 8 
the tenant, yet the points of the writ ſhall be enquired. * 39 All. 5. C. & 
13. Curia. + 29 Aff. 48. but quzre. } 3 
Janceſtor, pl. 32. cites S. C. & S. P. oblter, and cites alſo 37 H. 6.7 Br. Mortdanceſtor, pl. 37. 
cites S. C. 

[4. In an aſſiſe, if the tenant and demandant gs 10 7/42 upon Br. Alſiſe, 
a matter out of the point of the aſjiſe, and this is found againſt the 4 our 
!cnant, the aſliſe ſh ll not enquire of the points of the writ, but s. C. 
only in right of the damages. 44 Atl. 6. adjudged. ] 

5. As in an aſſiſe, if the tenant pleads an entry for the alienation 
of his leſſee to the plaintiff, and the parties go to ue whether Fol. 274- 
the alienar bad a fee, and it is found again/t the tenant, the aſſiſe 5. e 
ſhall not enquire of the points of the writ, but only in right of pi. os 
the damages. 44 Aſſ. 6. adjudged. (368) cites 

6. In an atliſe, if the deed , the anceſtar of the plaintiſf be po e 
ftleaded in bar, and this zs denied, and found for the demandant, 210. = 


it ſhall be enquired of the damages only. 17 All. 13. adjudged. ] * and 

| 18 E. 2. 19. 
gr. Aſſiſe, pl. 211. (210) S. P. cites 17 Aff. 17. [all the editions of Brooke are 17 Aſſ. 17. 
but it ſeems miſprinted, and that it ſhould be 17 Aff, 12. according to Roll. S. P. and ſo if & 
deed be pleaded Sy aſſignee, ang denied, and found againſt him. Br. Aſſiſe, pl. 175. cites 11 Ail. 26. 


{7. In an aſſiſe, if the tenant pleads the feoffiment of the ance/tor benny 
/ charge 


of the plaintifF in bar, to which the plaintiff jays, that the ſame them only 
ancgſtor died ſeiſed, and that he entered as ſon and heir, and the upon the 
ire is taken pon the dying ſeiſed, and this is found for the plaintiff, title 3 bat 
it thall not be enquired at large oi the points of tae writ. 17 Att. © 180 
18. adjudged. ] Shard uſed 
| | in ſuch cafe 
to take the aſſiſe at large. Br. Aſſiſe, pl. 212. (211) cites S. C. 


8. In an aſſiſe, if the tenant ſays that 7. S. was ſeiſed of the The affe 
land, au achnorwicdeed a flatute to him, by which he extended it 3 = 
Kc. and the plaintiff takes iflue, that J. S. was not ſeiſed of the jz;jed rhe 
land at the time of the ſtatute acknowledged, and this is found ay the 
for him, and againſt the tenant ; it ſhall not be enquired of the etc "3 
points of the writ, but of the damages only, tor the ſeiſin is ac- D 
knowledged. 24 Ail. 2. adjudged. | praintiff 
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rt 5 Ol . _—_— . « 1 * a * LPS „ » ”s- 
J-iſed nor difſeifed ; and the plaintiff took nothing by his writ; but the frding of the ſoijin and diſ- 
Jcijin wvas held woid, fer ſeifin was confeſſed before, And to ſee that where ouſter is conteſſed, as ap- 


pcars here, that it was by the bar, there the ſelſin and difleihn thall not be enquired, and if it be en- 
p 1 0 * * 3 / y - 1 62 " ; * 
cuired all is void, as appears here. Br. Aillſe, pl. 256. (255) eites S. C. 


—— 2 
_ 


1 
[9. In an aſſiſe, if the defendant ſays, that there is net any Br. Aſſiſe, 3 
tenant of the freehold named in the writ, and the plaintif” ſays pe 23S + 
r Bog tit, 77 (338) cites 8; 
that he hath made a feefment to perſous unknown, and he himjelf $.'C.—— 334 
i ' of / 44 7 51 AC 854 
2 continually taken the profits, and they © iſſue upon the Fith. Al- 7 
bath continually taken the profits, and they are at iſſue upon the Fitzh. A | 
þ; Fr ; 4 46 . 7” SES d 0 a . 4 fiie, pl. 15. 15 
taking the proſits; it this be found againſt the defendant, it ihall eite 5. C bs 
not be enquired of the points of the aſſiſe, becauſe the i is 1 
acinowledged, 30 H. b. 1. b. Curia.) | Þ 
| '[10, 80 4 
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180 Alsiſe. 


Br. Aſfiſe. C10. So it is if a Have be taken of the e/plees, for by this the 
p*- 3,9: diſſeiſin is acknowledged. 30 H. 6, 1. b. Curia. ] 


6300 cues 


Flak. Aſliſe, pl. 15. cites S. C. 


11. A deed of confirmation, which made the eftate of the plaintiff, 
may be found by verdi at large, ths" the deed was vet pleaded, 
but given in evidence. Contra of a deed which does nit make the 
eſtate, and is not pleaded, and the plaintiff recovered damages 
taxed by the jury, and damages taxed pending the writ. Br. 
Aſſiſe, pl. 219. cites 18 All. 3. 

12. In aſſiſe, the tenant pleaded a leaſe for life to the plaintiff by 
his father, wheje heir he i, rendering certain rent with clauſe Fre- 
entry, and for the rent arrear &c. he re-entered, judgment of aſſiſe, 
and pleaded all in certain; the plaint:fFjaid, that before the re- 
entij the tenant diſirained far the rent, and was ſeiſed of the diſtreſi 
the day if the entry, and prayed the aſſiſe, and the other e contra; 
the aſſiſe found that he had it diſtrained, and further they enquired 
of the damages, and not of the ſeiſin and diſſeiſin, and well, for the 
tenant confeſſed it by the leaſe, and the re-entry, by which the 
plaintiff recovered the land and damages, and the defendant to 
priſon for the ouſter confeſſed. Br. Aſſiſe, pl. 192. cites 14 Aſſ. 
II. | 
13. In aſſiſe the tenant vouched record and failed at the day, 

he is a diſſeiſor by the ſtatute ; but the damages did not appear, 
therefore the aſſiſe ſhall be awarded of the damages, unleſs the 
plaintiff releaſes his damages. But held by ſome the ſame year 
p. 15. that the plaintiff ſhall not be ſuffered to releafe damages for 
the advantage of the King, but it ſhall be enquired, by reaſon 
that the diſſeiſin may be by force; but the law ſeems to be other- 
wiſe, for the diſſeiſin ſhall not be enquired as here. Br. Aſſiſe, 
pl. 202. cites 15 Aſſ. 16. | 
14. Aſſiſe againf{ two, the one pleaded to the aſſiſe by bailift, 
and the other in perſon taoß the tenancy, and pleaded in bar a reteaje 
of the plaintiff, and found againſt the defendant, and therefore the 
aſſiſe was of the damages, for the releaſe implies conſeſſion of an 
ouſter ; but againſt him who pleaded by bailiff, it ſhall be enquired 
of the ſeiſin and diſſeiſin, and of the force. Br, Aſſiſe, pl. 253. 
| cites 23 Afl. 11. | 
L181 ] 16. In aſſiſe, the plaintiF made. title, the tenant counter-pleadrd 
| the title, and ſo to iſſue, there / the title be found for the plaintiff, 
the aſſiſe ſhall enquire ever of the damages, and net of the ſeiſin and 
aiſſeifin, as was touched by the Court; for by the corunter-ploa, 
the tenant ſhall be adjudged diſſciſſor, and the title was found, and 
the plaintiff recovered. Br. Ailiſe, pl. 276. cites 27 Aſſ. 65. 

17. In aſſiſe the tenant pleads fine of the anceſtor in bar, it is 2 
good title, that after the fine the conuſee infeoffed the anceſtor of the 
plaintiff in fee, and died ſeiſed, and he is heir, Br. Title, pl. 29. 
tes 26 Afl. 0, 3 | 


(K) In 


>: algite. 181 
(K) In what Caſes it ſhall be awarded at large. 


Fs. IF the title be traver/ed, the aſſiſe ſhall not be awarded at Br. Aſſiſe, 


large, but upon the title, and the ſciſin and diſſeiſin upon Fee) ins 
the title. 28 All. 23. & 17.] S. C. 


C2. In an aſſiſe of a rent by an alot, if the plaintiff makes a pitah. Title, 
title by preſcription in him and his predeceſſors, upon which the pl. 10. cites 
arties demur, whether this be a good title ww:thout ſpecialty, and 8. C. 
this is adjudged for the plaintiff, the aſſiſe thall be awarded upon 
the title. 18 Aff. 17. adjudged.} 

3. In an aſſiſe, if the tenant pleads in bar, and the plaintiſf S. P. for 

1 REN 1 1 the verdict 
mates title, and the tenaut dots not anſwer nor traverſe the title, the gan be at 
aſſiſe ſhall be awarded at large, and not upon the title, in as much large, or ge- 
as this is not put in iſtue, and if any other title is found for the Wage = 
laintiff he ſhall recover; * 28 Aff. 17. per Curiam adjudged. a 

EP 1 7 
28 Aſſ. 23. + 48. per Curiam. 32 Ed. 3. Aff. 99. per Shard. contra, if 
Contra 18 Ed. 3. 13. b. t 17 Aſſ. 18. | iffue had 
A 8 3.13 | 1 27 ; 2 been joined 
upon the title, or upon other matter, for there the aſſiſe ſhall give verdict upon the iſſue only. Br. 
Aſliſe, pl. 282. cites 28 Aff. 17. + Fitzh. Aſſiſe, pl. 273. cites S. C. & S. P. by Thorpe. 
2 Br. Aſſiſe, pl. 212. (211) cites S. C. Br. Title, pl. 23. cites S. C. 

(4. In an aſſiſe in pais, if the releaſe of the plaintiff be pleaded * Fitzh. af 
in a foreign county, and denied, upon which it is adjaurned in 3 = 
Banco ; at which day the renant mates default; there the aſſiſe, + The at- 

- ſhall be awarded at large. * 22 Ed. 3. 4. b. adjudged. 30 Ed. ſiſe was re- 


| . 4. manded to 
3. 12. adjudged. 4 17 Ail. 31. adjudged. 11. R. 2. Ale 72. 

adjudged, becauſe no ouſter is acknowledged by the plea.) large ; but 
Brooke ſays, 


Quod miror, that it had not been in right of the damages, and the attorney would have the deed re- 
delivered to him, and could not have it, for all ſhall be remanded as entirely as it came here. Er. 
Aſſiſe, pl. 217. (216) cites 17 Aſſ. 31.—S. P. Ibid. pl. 264. cites 36 Afl. 29. 


[5- In an aſſiſe, if the tenant pleads the releaſe of the plaintiff 
in bar, and after mates default, the aſſiſe ſhall be taken at large. 
20 Afi. 6. 30. adjudged. | 

[0. So if the terart pleads in bar, and the plaintiff makes title 

by matter in law, upon which they are adjzurned in Bank, and 
there this depends till the end of the term, and then the tenant 
makes default, the aſſiſe ſhall be awarded at large; for the plead- 
ing of the title and demurrer waves the bar. 3 H. 6. Aſſiſe 3. 
Otherwiſe of a rent. ] | 

y 7 { - l 182 ] 

' (7. If in an aſſiſe the 2 be traverjed, and this is found or 
the plaintiff by verdict, the alliſe ſhall be awarded in right of the Fol. 275. 


aamages only, and not at large. 29 Aſſ. 1.] 
pl. 294. (293) cites S. C. and S. P. admitted. 


8. In an aſſiſe, if the tenant pleads in bar, and the plaintiff Br. Amte, 
makes a title, which he is ready to aver &c. and the plaintiff pl. 232, 
Jumiliter, as the entry, yet this is not any traverſe of the title, and * 828 
therefore the aſſiſe ought to be awarded at large, and not upon 
the title. 28 Aſl. 17. per Curiam. Contra 32 Ed, 3. Aſſiſe 99. 
per Shard.] 


Br. Aſſiſ. 
Fitzh. Aſſiſe, pl. 175. cites S. C. 
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182 Alcgilc. 


And it is Jo. In an aſſiſe, if the fenant pleads à firs and execution in 
4 bar, and the late of the plainti, mene &c. if the plaintiſf diſt: ays 
defendant this bar bv @ fine with warranty, and fo falſiſtes the execution, 
as it he had and the fenunt pleads to this nul tie] record, and after the record is 
eee Jhewn forth, the aſſiſe ſhall be awarded only in rigbt of the damages ; 
the plain- tor this iſſue was upon the title, and this is found againſt the 
3 rs tenant. 29 Aff. 1. adjudged.) N 
found againſt him. Br. Ailile, pl. 294. cites 22 Aſſ. 1. but it ſeems it ſhould be 29 Aſſ. 1. and fo 
are the other editions. Fitzh. Aſſ. pl. 275. cites S. C. | 


10. The Court ex Heis ought to award the affiſe at large, 
where bar is pleaded againſt an infant plaintiff in aſſiſe; per Hank: 
quod non contradicitur. Br. Office del &c. pl. 3. cites 12 H. 
J. 22. | 


(L) In what Caſes it ſhall be awarded at large, in 
reſpect of the Perſon. | Infant, Barin and Feme.] 


See (M)pl. CLI. IF an infant of the age of 15 brings an aſſiſe of gavel-kind 
9. S. C. and a 
(N) pl. 6. 1 : "i 
S. C. well as a man of full age, and the tenant pleads in bar, the aſſiſc 
ſhall be awarded at large. 32 Aff. 4. adjudged.) . 

* Br. Aſſiſe, {2. In an ailiſe by 2, of whom one is within age, the aſſiſe 
ge, ſhall be awarded at large. 26 All. 14. Contra * 26 Aff. 65. 
(269) cites 5 . oo 2 
S. Cl and a adjudged. Contra + 28 Aſſ. 22.] 
deed of b i 
anceſtor being pleat? in bar, be of full age was compelled to anſever ts the deed, and he ſaid tha! 
mithing paj/td, pri &c. and tor the other within age the aſſiſe was awarded to enquire of the circum- 
ſtances ; and concordat 28 E. 3. pl. 22. But it was ſaid that the contrary was done twice. Fitzh. 
Aſſiſe, pl. 245-cites S. C. And in ſuch cafe 6274 parties ii not have the afſiſe at large, becauſe 
the one is of full age, and ſhall aniwer to the deed, Ibid. pl. 3-3. cites 29 Afl. 53. 

+, Br. Aſliſe, pl. 284. 
18 N pl. 2. bs 
In aſſiſe agair/? 4. 2 pleaded a re. eaſe of the plaintiff in bar, which was denied, and witneſſes 
were named, and they were ſworn at the aflite, and were charged upon the deed, and becauſe ore of the 
tenarms was within age, they were charged over of the dein; and fo fee that an infant, by pleads 
ing of a falſedeed, ſhall not be attainted diffcijur. Br. Aſſiſe, pl. 179. cites 12 All. 12, 13. 


Br. Aſſes, Cz. In an aſſiſe by baron and feme of full age, the aſſiſe ſhall 
1 not be awarded at large for the coverture of the woman. 20 All. 
283 C 5 x 
14. 28 Afl. 22.] | e 

Fitzh. Aſ- 

fits, pl. 269. cites S. C. 


. (M) Upon what Plea. 


[1. 1* an aſſiſe by an infant, if a matter which is not of record 
is pleaded in bar, the infant ſhall not be put to anſwer 
thereto, but the affiſe ought to be awarded at Jarge.] 
4ſſiſe y 2 2. In an aſſiſe by an infant, if the tenant pleads a partition Ly 
3 coparceners &. in bar, yet the aſſiſe ſhall be awarded at large, 
. without having reſpect to the bar. 30 All. 7. F 
275 


cr an in 


land, where by the cuſtom ſuch infant has power ta alien as 


253) cites S. C.—Fitzh. Aſſiſe, pl. 269. eites 8. C. ——8See (M) pl. 15. 
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2 ant, g Uthe 2 1 op et It., who plc. ide a par Jition 14 Zar e the 5 of full are, and tos the 


2//iſe, ag: aint the gather within ages and he pl leaded fo againſt the infant, becauſe he knew that againſt 


hi Tm the aſſiſe thall be awarded at large; and nes ertheleſs per Cur. he ealt ple ad again the 2 
; if he TOUNS of frelt: A1 11 Jer the 3 iT! E oficio to r 1 it at large; a a! Ad becaute — he! 145 pleaded 


nt the one, ande: ; 2h aſſiſe agaanſt the other, by this he ZH is waved his bar; quod nota, by 
3 


1 bar ag 
31% * 
which = ple ded the partition in bar againſt both, and the others made title, and traverſed the partie 


tien; quod nota. Br. Alliſe, pl. 319, 3 97 Ci ites 8 
[ 3. So if a tc ;fFinznt with the warranty of the anceſtor of the pep Pr. 
Ail: E, Pi. 


plaintiff be pleud d in ba ir, the aſſiſe mall be awarded at large. 3 


30 Afl. 27. *18 All. 11. f 31 Ali. 17. adjudged 12 H. 4. 22. | 35 AT 5. 
me dee 


ba ene witneſſes.—8. P. that the aſhſe (hall be awarded of all the circumſtances of the dced, and 
if it be fernd good, yet it ſhall be enquired if the infant was ſeiſed. Br. Aſſiſe, pl 204. cites 16 Aſſ. g. 
. b. but if he makes title, and it be found againit him, it ſhall be enquired it he has other title. 
Br. Aſſiſe, pl. <9. cites 12 II. 4. 10. 20. per Hank. - But where the infant is defendant in aſſiſe, and 
pleads a bar which is found againſt him, no other title nor circumſtance ſhall be enquired. Ibid. 
The Court ex officio ought to award the aſſiſe at large, where bar is vleaded àgalnſt the infant plain= 
tit in aſſiſe; per Hank. quod non contradicitur. Br. Oifice del Court, pl. 3. cites 12 H. 4. 22.— 
Lin Aſſiſe, pl. 50. cites 42 Hñ. 4. * S. P. | | 
*. Br Fe ttmo! ones, pl. 10. cites S. C,-——Fitzh. Proceſs, pl. 24. cites S. C. 


100 Conditien. pl, 15. cites S. C. 
n = the cenaut pleaded a bar, the plaintiff made title by leaje of tbe tenant to the plaint'ff for 


u the tenant did ot anſwer, by which the afliſe is taken at large as it ought, which found 


life, to . hich tl 5 

that the tenant leaſed to the p!tintiff for life, rendering rent, with clauſe of re-en rs and for the rent 
arrear entered, and by all te e where alſiſe is awarded at large „as here, bec uſe the title is not 
anſwered, the plaintiff and « fefendant fha!! hade advan! "age of all that is found, though it be not pleads 
ea; and if o 5 title, than the plaintiff m ade, be found, it is good, and to here the: tenant ſhall have 
tage of the condition not pleaded, and 10 he had. Br. Aſſiſe, pl. 280. cites 28 Aﬀi. 48. 
. for it is no otherwiſe now but as if nul tort had been pleaded. 


LE n 


ad 


8. b. Lid. pl. 411. cites P. 32 E. 3 


A. So if a divorce for a pre-contratt between the father and the _ A Tites 

mother of the plaintiff be pleaded i in an aſſiſe, he being an infant, „% Lites 
310, 

and ſo the plaintiff a baſtard, the aſſiſe ſhall be awarded at large. S. C. as of 

a divorce in 


30 All. 45. adjudged. ] | e 


C5. $- in an aftiſe * by an infant, if ba/fardy be pleaded in 5 b. and fo 
ce Aſſiſe at 


the infant, the aſfiſe ſhall be awarded at large 1. by ee os 


all the juſtices. Mal er in a 

ao 18 
pleaded, Br. Aſſiſe, pl. 8 (355) cites S. C. — And though the infant was a feme covert, and 
her baron was of full age. r. Verdict, pl. 47. cites S. C. 


The Orig. is (verſ.) = againit ; but ſee {O) pl. 11. and the notes. 


5. In an allife by an inſunt, if the tenant pleads in bar the * Otherwiſe 


If 1S error. 


eviſce of his anceftor according to the cuſtom of a vill, with pro- . vn 
chm the infint ſhall not be put to anſwer this, but the pl. 244 
Alliſe all be * AW wrded at large. 37 All. bY adjudged.) (343 cite 
wo SE 0 
( 184 J 
17 Ina an aſſiſe acan/? an infant, if the tenant pleads in bar a Br. Ettop- 
. . : el, pl. 138. 
matter Ua eſtoppel , record to eſtop the plaintitt to claim as heir, 3 2 


5 which the plaintiff demurs, and this is adjudged againſt the Br More 


infant, yet the aſſiſe ſhall be awarded at large for the infancy, Ns; 
PL. <6. wt 


50 afl. 40. 51. adjudged.] 30 Aft. 
| 46. See (I : 
See pl. go, 11, 12. 


pl. 3. and the notes thore 
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Br Fſtop- 8. In an aſliſe by an inſunt, if the tenant pleads in bar, and the 
— plant replies, and the rerant reioius, yer the alliſe ſhall be 
45. 51. awarded at large, becaufe the piaintiif is an imant, for that which 
is alleged by the tenant {hull not be held, Not denied by him, 
31 Afi. 15. dubitatur. 
9. In an aſſiſe by an infant f gaveſkind lands, if the tenant 
Fol. 276. ſays that the cuſtom there is, that an infant of tlie age of 15 may 
allen, and that he was of the age of 15, and aliened to him, yet 
(L) pt. x. the aſſiſe ſhall be awarded at large, though he be of full age to 
S. C. ar alien. 32 Aſſ. 4. adjudged. ] 


S. P. ac- 10. In an aſſiſe by an inſunt, if the tenant pleads in bar a mat- 
cordingly bY ter of record againſt the infant, the aſſiſe ſhall not be awarded at 


Hanke. Br. ? 
Allie, — large, but the infant ſhall be put to anſwer the record. 12 H. 4. 
£9: cites 12 22. b.] 

5 10. 
20. [and is the S. C. continued at 22, J=———Fitzh, Aſſiſe, pl. 50. cites 12 II. 4. 20. S. C. — 


See pl. 7. 


Fitzh. Al-. [LI 1. As if a fine be pleaded in bar againſt him, he ought to 
aſe, pi. 285. anſwer it, and the 2fliſe ſhall not be taken at large. 37 Aff. 5. 


ites S. C. ny 45 A 
pa per Chelre. The ſame law if a recovery be pleaded in bar. 
26 Aſſ. 6.] | 
Br. Aſiſe, [12. But in an aſſiſe by an infant, if the tenant pleads a matier 


. ef record, as a fine of his ancgſtor, or ſuch like &c. though the in- 
.C.— fant ought to anſwer this, and make a title, yet the fenaut ſhall 
See F pl. not be received de traverſe the title, but the aſſiſe ſhall be awarded 
„ af large, becauſe if the infant hath other title found he ſhall have 
an infant judgment. 28 Aſſ. 6. per Curiam adjudged. } 
plaintiff in | 


alſiſe makes title egainft a fine, as here, and the { tenant] tenders to traverſe the title, there the aſſiſe 
mall be awarded at large in advantage of the infant, and yet it other title be found tor the infant by 
the afliſe at large, this ſuffices, and he thall recover. Br. Titles, pl. 29. cites 26 All. 6. 
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Aﬀiſe 4 (13. In an affiſe by ws, of whom one is within age, and the 
Pao, eie deed of their anceſtor is pleaded againſt them, the afliſe ſhall be 


27 infant, : g Ph: 
the other of awarded at large, becauſe he that is within age cannot try the 


Tee. deed, 26 Aff. 14. 
era ee i . 
þ warranty is pleaded in bur, both parties ſhall not have theaſſiſe at large, becauſe the one 


4 ceſter wit 
is of full age, and ſhall anſwer to the deed ; and where the ſaid that after this their anceſtar was 
ſeiſed and died ſeiſed, and deed indented of the anceitor of the leaſe for lite is pleaded, he thall not 
ſay that nothing paſſed by the deed, by reaſon that an infunt Hall not be ſuffered to make a nient 


e-dire of the deed, as this is, Br. Aflite, pl. 303. cites 29 Atl. 53. . 


Vo 1A 
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* Fitch. [14. But in an aſſiſe by baron and feme, if the releaſe of th? 
— 2 baron be pleaded in bar, the aſſiſe ſhall not be awarded at large. 
S. C. but 1 26 All. 14. 28 Aſl. 22. 

do not ob- 

ſerve S. P. 

* C15. In an aſſiſe by two, of whom one is within age, if the 
cites. C tenant ſays that he himſelf was ſeiſed &c. and leaſed for life 10 the 


ant S. P.— ance/icr of the plaintiffs, who died, and the plaintiffs abated claim- 


See (1)pl- ing his eſtate, the aſſiſe ſhall not be awarded at large as to him 
4 | who 


Alsile. 185 


who is of full age, but he ought to anſwer the deed, 28 Aſſ. 22. 


adjudged. }] : 5 i 3 

(16. In an aſſiſe of a rent again/? an infant, if the parties join Br. Aſſiſe, 
. 3 8 : I. 293. 
Jae upon d matter out of the paint of the afſiſe, and this 7s tried — 3 
againſt the infant, yet the aſſiſe ſnall be awarded at large, becauſe 5. C. & S. P. 
the infant by his acknowledgment or nient dedire ſhall not be —-S. P. 
1: ** - becauſe 
adjudged a diſſeiſor. 28 Aff. 51, 52. adjudged, ] e e 

; | has pleaded 

in bar, and joined iſſue out of the point of aſliſe, but if he had pleaded to the aſſiſe the circumſtances 
ſhould have been enquired ; contra now. And ſo ſee circumſtances enquired tor infant delendant. 
Br. Aſliſe, pl. 292. (291) cites S. C,— Fitch. Aſſiſe, pl. 262. cites S. C. and 27 Aff, Sce O) 
pl. 18. S. C. | | 


17. In aſliſe, the parties are adjourned upon plea to the writ, 
which is awarded a good writ, the aſſiſe ſhall not be awarded in 

int of aſſiſe as upon adjournment upon a bar, but the parties 
ſhall plead; quod nota; for no default in the party. Br, Aſſiſe, 
pl. 432. cites 6 E. 3. 1. and Fitzh. Aſſiſe, 168. | 

18. Aſſiſe againſt wo, the one pleaded a releaſe of the plaintiff 
of all actions, and of all the right, and the aſſiſe was prayed be- 
cauſe he who pleaded did not take the tenancy upon him, tor if he 
does not do it the aſſiſe ſhall-be awarded, and after the other took 
the tenancy, and pleaded in bar the ſame deed as aſſignee of the fir/? 
who pleaded &c. and the deed was denied &c. and if the plaintiff 
had confeſſed the deed in the hands of him who fir/t pleaded, the writ 
had abated againſt all. Br. Aſſiſc, pl. 166. cites 11 Aff. . 


{N) In what Caſes it ſhall be enquired of the Cu- 
cuniſtances. In reſpect of the Perſon of the Plain- 
, Infant, or Feme Covert. ] 


(1. JN an aſſiſe, if the plaintiſf be an infant, the Court ex cis Br. Office 


ought to enquire of the circumſtances. * 12 H. 4. 22. b. del courts 
pl. 3. cites 


21 Ed. 3. 21. 38 Aſſ. 2. + 31 Af. 17. 24 All. 6.] S. C. & S. P. 
of | accordingly. 


Fitzh, Aſſiſe, pl. 50. cites 12 H. 4. 20. S. C. 


+ Fitzh. Condition, pl. 15. cites S. C. 


[2. So in an aſſiſe, if there are t plaintiff5, and one 7s an in- Fitth. 


fant, it ought to be enquired of the circumitances. * 12 H. 4. de 


22. b. + 31 Aff. 17. 32 Ed. 3. Aſſiſe 96. Contra || 26 Aff. 65. S. C. — 
adjudged. | + Firzh. 
| os Condition, 
| pl. 15. cites S. C. 
Br. Af, pl. 270. {269) cites S. C. and for the third within age it was awarded to enquire of the 
eircumſtances, ——Sce (L) pl. 2. S. C. 


3. In an aſſiſe againſt an infant it ſhall be enquired of the cir- Br. Aſie, 


cumſtances. 36 Aff. 14. admitted.) | 775 cites 
| S. C 


4. In an aſſiſe ogain/ baron and feme, the baron being of full Br. Allie, 
Vo. III. P age, pl. 356. 
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(3:5) cites age, and the feme within age, it ſhall be enquired of the circunte 


a an Kanes. 39 Af. 14. 16.) 


file, pl. 337. cites S. C. 


2. Aſ- ſe. The ſame law in an aſſiſe againſt baron and feme, if the 
nes (ene be received upon the default of the huſband, though ſhe be 


ron and feme of a rent, the feme within age was received, and pleaded bort de ſon fee &c. and the 
Pizintiff ſhewed deed of grant, and that he was ſeiſed and diſſeiſed &. And the afliſe was taken of 
all the circumſtances which may void the deed. And fo note aſſiſe of circumſtances, where the defen. 
dant is an infant, and upon the plea of hors de fon tee, as well as of nul tort. Br. Aſſiſe, pl. 363. 
cites 43 Aff. 5. 


See ue. [6. If an infant brings an aſſiſe of gavel-kind land, being above 

vi. 6. 8. ZE the age of 15, where the cuſtom 1s, that he may alien the land 

at that age, as well as a man at full age, and the tenant pleads 

in bar, upon which the aſſiſe is awarded; it ſhall be enquired of 

the bar; and if this be found againſt the infant, it ſhall be en- 

quired whether he hath other titie, although he was of full age to 

alien. 32 Al. 4.) | | 

[7. Where an infant is put to anſiber a plea in bar, there it 

Fol. 277. ſhall never be enquired of the circumſtances of the bar, 22 H. 
6. 51. b. Curia.] * 


Br. Aſſiſe, 
Fitzh. Aſſiſe, pl. 12. cites S. C. 


pl. $0. cites 8. C. 


5. P. And FB. In an 4ſſe by an infant, if the defendant pleads a releaſe 
where he of the anceſtor of the plaintiff by fine with warranty, the aſſiſe ſhall 


ſhall be ; i 
compelled not be taken to enquire of the circumſtances, becauſe this is a 


to anſwer, matter of record, to which the infant of neceſſity ought to anſwer, 


H. 6. 61. b. Curiz.] 


not be 


awarded to enquire of the circumſtances; as it is where a record is pleaded in bar, he ought to an- 
ſwer. Br. Aſſiſe, pl. $0. cites 22 H. 6. 51. S. C. Fitzh, Aſſiſe, pl. 12. cites S. C. 


5. C. cited Cro. J. 465. in pl. 13. by Houghton ]. 


S. P. and [9. In an aſſiſe by an infant, if the decd of his anceſtor with 
thallenquire warranty be pleaded in bar, the aſſiſe ſhall be awarded to enquire 


Pie If he of the circumſtances. 32 Ed. 3. Aſſiſe 98.] 


plaintiff, if | 
the deed be found good. Br. Aſſiſe, pl. 171. cites 11 Aff. 19.—lIbid. pl. 137. S. P. cites 8 Af. 28, 


[ 10. 71 of rent by an infant, the tenant ſaid, that the plain- 
tiff himſelf is eiſed of the land, out of which the rent ariſes, judg- 
ment of the writ; and becauſe the plaintiff was an infant, he 
was not compelled to anſwer to it, but the aſſiſe awarded of the 
circumſtances notwith/tanding it is only to the writ. Br. Aſſiſe, 
pl. 164. cites 11 Aff. 6.] 

(11. Aſſiſe againſi an infant, who pleaded a releaſe in bar, and 
it was denied, and the iſſue was taken without having regard to 
the infancy ; and ſo it ſeems that the aſſiſe ſhall not be taken at 
large, but for an infant plaintiff only, and not for an infant de- 

> | fendant. 


Alsite. 1 
Pendant, Pr. A ſſiſe, pl. 412. cites H. 12 E. 3. and Fitzh. Aſſiſe, 


107. But contrarium ſæœpe. 


(O0) Upon what Iſſue. 


Cx IF an infant brings an aſſ;e, and a bar is pleaded againſt him, See (M pl. 


* Nn f 5 . 3 2 ) . . and the 
Eo hall ve enquired at large. 12-11. 4. 22. b. 38 Ail. 2. Ms 
adjudged. 29 Aſſ. 68. 18 Ail. 11.] Aflife ſhall 


be at large, 
as well where the defendant is an infant, as where the plaintiff is an infant. Br. Aﬀiſe, pl. 21. cites 


44 E. 3. 10. 
3 | ſ 18 
[2. So if a record be pleaded in bar againſt an infant, and the See CN pl. 
3. and the 


inſant makes title againſt it as he ought, yet it ſhall be enquired „ there 
whether he hath other title. 12 H. 4. 22. b. 38 [18] All. 6. See M pl. 
Curia * 22 H. 6. 51. b.] 8. and the 
notes there. 
[3. So if the warranty of the anceſtor be pleaded in bar againſt see M pl. 
an infant, becauſe the intant cannot anſwer the deed, it ſhall be 3. and the 
enquired of the bar; and if the bar be found, it ſhall be enquired votes there. 


of all things which may avoid or deſtroy the warranty, or if he 


hath other title. 12 H. 4. 22. 31 All. 17. adjudged.] 
[4. So if the deviſe of the anceſtor of the infant be pleaded in This point 


is at AM 


bar. 39 Aſſ. adjudged. ] pl. 2. but 


not at 39 Afi. pl. 2. 

[5. In an aſſiſe by an infant, and man of full age, if the deed of See OUR 
their anceſtor be pleaded in bar, yet it ſhall be enquired of the cir- Pi. Con- 

cumſtances. 31 Aſſ. 17.] dition, pl. 

/ f 
| 15. cites 

(b. But if an infant brings an afſiſe, and upan nul tort, nul diſ- 2 Af- 
ferjin pleaded, it is found againſt the plaintiff; this by intendment cc 
is an enquiry of the circumſtances, for upon this iſſue they may bus do not 


1 1 bf S. P,. 
enquire of any right. 12 H. 4. 22. b. ee 
[7. In an aſſiſe by an infant, if a record be pleaded in bar, and Br. Mort- 
danceſtor, pl. 


the defendant has day to bring in the record, and this is brought e 
X 3 i | . 36. cite 
accordingly at the day, yet the aſſiſe ſhall be taken for the infant; S. C. and 


(it ſeems it is intended at large, to eaquire whether he hath other the aſſiſe 
was awarded 


title.) 29 Aff. 11. but quare.] 1 


withitand- 


Fitzh. Mortdanceſtor, pl. 22. cis S. C. 


ing the failer of record 


(8. S/ if an infant and a man of full age are plaintiffs in the Br. Mort- 


danceftor, 


caſe aforeſaid, the aſſiſe ſhall be taken for the infant. 29 All. II. 5 
but quare. ] . S. C.. 


Fitzh. Mort. 
danceſtor, pl. 28. cites S. C. 


. by an infantin B. R. if the tenant pl ter Cro.]. 46 
[9. In an affiſe by an infant in B. R. if the tenant pleads a matter — $64- 


of record in bar, ſcilicet, a recovery by him againſt the plaintiff adjudged ac- 
wt P 2 in cordingly.— 
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187 Alsile. 


2 Roll Rep. in another aſſiſe brought by him in the Common Pleas, to which 
. the plainti F replies, that he is yet within age, and that this writ 
and 22 was purchafed, and bore date before the writ brought in Banco, 
Paich. 16 upon which the tenant demurs, and this is adjudged a good repli- 
. cation, the aſſiſe ſhall be taken only in right of the damages, for 
by the by the demurrer the outer and diſſciſiu of the plaintiff is confeſſed. 
Judges, and P. 16 Jac. B. R. between Hzlford and Platt adjudged, and ſo 


adjudged for 
the plaintiff, taken, ] 


againſt the | | TE, | 
opinion of Haughton J. and the aſſiſe was taken in right of damages. 


® Br. Aßſe, [ io. If an infant be defendant in an aſſiſe, and pleads in bar; 
Pl Hz 3 and a title is made againſt him, to which the tenant anſibers and 
20.S.P. takes iſſue out of the point of the aſſiſe, and it is found againſi him, 
and is S. C. jt ſhall not be enquired of the circumitances for the tort ſup- 


| — poſed in the infant. * 12 H. 4. 22. b. + 28 All. 50. adjudged.] 


co. cites | 
12 H. 4. 20. S. P. and is S. C. + Br. Aſſiſe, pl. 292. (291) S. P. cites 28 AF. 
51. but if he had pleaded to the aſſiſe, then the circumſtances ſhould have been enquired; contra 
now—Fitzh. Aſſiſe, pl. 262. cites 28 Aff. 51. S. P.—[ And it feems that Roll is mitprinted, (50 
for (51) See pl. 18. infra, and (M, pl. 16. 

[ 188 } 


PR [i. In an aſſiſe * again? baron and feme, the feme being within 
Fol. 278. age, if the defendants by way of bar plead that F. was ſeiſed, and 
the feme is heir to him, if the plaintiff ſays that the feme is a baſtard, 


— abe this ſhall not be tried by the ordinary, but by the aſſiſe, becauſe 
Vear-book the circumſtances are to be enquired, and becauſe the feme is 
tobea mif- not compellible to take iſſue upon a certain point. 39 Aſſ. 14.] 


take, where 
it is ſaid to be brought by baron and feme, and that the defendant ſaid that the feme is a baſtard. —S. P. 


Br. Aſſiſe, pl. 356. (255) cites S. C. and is according to the Vear- book; and they ſhall not write te 
the biſhop but upon iſſue joined of baFardy, and fo ſee Aſſiſe at large where matter of fact is pleaded, 
Br. Verdict, pl. 47. cites S. C. and S. P. Br. Certification de Eveſque, pl. 17. cites S. C. 


& S. P. | ö 
In aſſiſe, they were at iſſue upon ſpecial baſtardy, and it was tried by the aſſiſe, and per Tank, every 


baſtardy pleaded in aſſiſe ihall be tried per pais, and becauſe the Court faw by inſpection that the te- 
nart wwas within age, fo tat the matter alleged by the plaintiff caunot be a nient dedire of it, che aſſiſe 
was taken at large, and fir/? enquired of rhe bar, and turther of the ſeiſin ana dij/cipany and tound tor 
me plaintiff, and he recovered. Br. Aſſiſe, pl. 351. cites 35 Al. 24. 


5 O12. In an aſſiſe by an infant, if the deed of the ancęſtor of the 
1 infant with warranty, bearing date in another county, be pleaded 
againſt him, the aſſiſe ſhall be adjourned in Bank, and there it 
ſhall be enquired of the deed ; and if it be found his deed, the 
aſſiſe ſhall be re- attached, and there ſhall be an enquiry whether 
he has any other title than by deſcent of the inheritance. , 39 All, 
14. per Thorp. Obiter.] 
Fitch, A. [I. [So] in an aſſiſe again/t baron and feme, if the feme be re- 
fiſe, Pl. 337 ceived upon the default of the huſband, and pleads in bar the deed 
6. S. P. but of the anceſtor of the plaintiff with warranty, and the other /ays 
ſeems miſ- nothing paſſed by the deed, upon which they are at iſſue, which is 
one 16. found againſt the feme ; yet becauſe ſhe is a feme covert it ſhall be 
jy rt enquired of the ſeiſin and diſſeiſin, for ſhe ſhall not be adjudged # 
diſſeiſoreſs by this without a finding of it. 39 All. 16, 114 ] 
14. The 
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C14. The ſame /aw, although the feme acinowledges an oufter 


by her plea. 44 All. 31.] 


[15. In an aſſiſe againſt an infant, if he pleads the releaſe of 
the anceſtor of the plaintiff with warranty, to which the plaintiff 
ſays, that the ſaid anceſtor was tenant for life, the remainder in 
tail to the plaintiff, the remainder to the right heirs of the an- 
ceſtor, and granted over his eſtate to him to whom the releaſe 
was made, and after releaſed with warranty to him, upon which 
plea the parties demur, and after the aſſiſe is awarded, the aſſiſe 
ſhall enquire whether he, to whom the releaſe was made, was 
ſciſed in fee at the time of the releaſe, becauſe nothing ſhall be 
taken not denied by the infant. 44 All. 28.] 
(16. In an aſſiſe of 4 rent again/? an infant, if the infant ſays 1 3 
not charged by the deed, and this is found againſt him, yet it ſhall 74 3 


be enquired of the / and difſeiſin. 26 Aſſ. 3. dubitatur.) S. C. and 
Fiſh. held, 


that where thE defendant ple ads iſſue, tho' it be found againſt him, the ſeiſin and diſſeiſin ſhall not be 
enquired. But Brooke ſays, Quære inde, becauſe where no ouſter is confefied in pleading, nor does 
the plea imply initſelf an cuſter, as releale, and the like, it ſeems that it hall be enquired, 


[17. In an aſſiſe again? an infant, if he pleads a record, and 
fails thereof, yet he may plcad to the aſſiſe afterwards, for he 
ſhall not be concluded by his plea. 26 All. 3.] 

{18. In an aſſiſe of a rent-charge againſt an infant, if iſſue be * Br. Aſſiſe, 
Joined upon a matter out of the point of the aſſiſe, and this is found 1 
againſt the infant, yet it ſnall be er-quired of the circumſtances pl. 10. S. P. 
for the benefit of the infant. 28 Af. 51. agreed. 52 adjudged, contra and 


becauſe the infant by his conuſance or nient dedire cannot be ee 
a 92s 


adjudged a diſſeiſor. | (M) pl. 16. 


. . C.— 
Aſſiſe againſt an infant who pleaded a releaſe in bar, and it was enjed, and the Ine was taken 
evithout having regard to the infancy ; and ſo it ſeems that the aſſiſe ſhall not be taken at [ 189 ] 


large but for an infant plaintiff only, and not tor an infant defendant. Br. Ailiſe, pl. 


412. cites H. 12 E. 3. and Ficzh. Aſſiſe, 107, But Brooke ſays, tamen contrarium ſæpe. Br 
Aſſiſe, pl. 292. cites 28 Aſſ. 51. accordingly. See (M pl. 16. 


19. So in an aſſiſe ggainſt baron and feme, if the ſeme being 
received upon the default of her huſband joins iſſue upon a matter 


out of the point of the aſſiſe, and this is found againit her, yet 


it hall be enquired at large. 28 Aſſ. 52, per Fiſh. ] 


(P) How the Enquiry ſhall be. 


CLI. JN an aſhſe by an infant, if the tenant pleads a matter in bar, Aud be- 


and the aſſiſe is awarded at large to enquire of the circum— _—_ ge 


ſtances becauſe the plaintiff is an infant, yet the aſſiſe ought to ßſe witt.our 


enguire of the matter alleged in the bar, by the tenant, or otherwiſe 8 of 
rae dar, 


it is erroneous. * 31 Aff. 22. adjudged. 32 All. 4. + 18 ace io 


was revericd 


All. 11.] 


by error, 


and fo ſee that in afſiſe at large the bar ſha!! be enquired as well as the circumſtances for the in tant, 
which is clear law. Br. Alliſe, pl. 225. (34 cites S. E, ——— Br, Error, pl. 126. cites S. C. & S. P. 


P 3 2. And 


+ Fitzh. Proceſs, pl. 24. cites S. C, 
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—— Na. And they ought firſt to enquire of the bar. 32 Aſſ. 4. 18 
Fol. 279. Afl. 11.] 3 ” 


nes | | 
Br. Aſſiſe, [3. In an aſſiſe by an infant, if the tenant pleads in bar, upon 
pl. 35. which the aſſiſe is awarded to enquire of the circumſtances, the 


324)cites g : 
8 C. affiſe ought ta enquire for the advantage of the tenant as well cs for 


Br. Error, the plaintiff, of more than be Pas comprehended within his bar, if it 
® 1 be in fortification of the bar, becauſe although the tenant has not 
3 pleaded ic in bar, yet he might have pleaded it in his rejoinder 
if the plea had been the plaintiff's, and ſo the aſſiſe had not been 

awarded at large. 31 Aſſ. 18. 22. adjudged.) 
S:ezi AT. T4. But ic ſeems that the jury is not bound to enquire M. ſuch 
pl. 22. a thing, which the tenant could not have pleaded in his rejcinder 


without a departure. e | 
[5. If a bar is pleaded in an aſſiſe by an infant, and the aſſiſe is 
awarded at large to enquire of the circumitances; when the 
aſſiſe hath enquired of the bar, if they find this againſt the plaintiff 

they ought to enquire whether he hath other title, 32 All. 4.] 
Br. Aſſiſe, D“. In an aſſiſe by an infant, if the tenant pleads © fine of the 
68 anceſtor of the plaintiff, or other matter of record, „d the plain— 
S. C. and tiff mates anjwer as he ought, this being a matter on record, and 
the tire ſet upon this the aſſiſe is awarded at large, becauſe the plaintiff is an 


for ae intant, the aſſiſe ought to enquire of the titie firſt. 28 All. 6.] 


be entered | 
in the roll, and got generally, for the aſſiſe is awarded at large; and yet if the jury in this aſſiſe finds 
other title for the infant plaintifi, it is good. See (I, pl. 12. S. C. and the notes there. 


See (VI pl. [/. And if they find the title againſt the infant, they ſhall en- 
15. 8. C. quire whethes he hath ther title. 28 Aſl. 6. Curia.) | 
8. In aſſiſe, the tenant by bailiſf pleaded in abatement of the 
writ by mijpriſion a/ the vill, and over to the alſiſe, which remained 
Ver default of jurors, and now the tenant made default, and the 
alliſe was taken by default without enquiring of the It exception, 
quod nota bene. Br. Aſſiſe, pl. 160. cites 10 Aft. 30. 
9. Aſſiſe of rent againſt 2, the one pleaded never crfed &c. and 
the ather hors de jon fee, the plaintiff ſhewed a deed of the rent, the 
defendant denied it, the deed ſhall be firſt tried, quod mirum, for 
the other iſſue goes to the writ. Br. Aſſiſe, pl. 220. cites 
18 Aſſ. 7. | 
DL 199 ] 10. In afliſe, the tenant pleaded a releaſe, the plaintiff denied it, 
| and proceſs was made againſt the witneſſes, and at the day the 
defendant made default, and therefore continuance was not made, 
but the aſſiſe awarded in point of aſſiſe, and not uon the bar, for 
this is waved by the default. Br. Aſſiſe, pl. 221. cites 18 Aſſ. 8. 
11. In aſſiſe by executors, they were in a manner compe!!ed 
to ſhe cauſe, ſcilicet, title in the plaint, and ſo they did, ſcilicet, 
that the tenant was bound in a ſtatute merchant to the teſtator, and 
the executors ſued execution for non-payment, and were ſeiſed and 
diſſeiſcd by the tenant ; the tenant jaid that he paid the money lo 
the te/lator, and ſaewed acquiitance theres, & non allocatur, but 
the aſſiæ awarded if execution was made or nit, without _—_— 
; 4 F 78 C 


FF UDO IR 3 


Aſsife. 


of the payment or acquittance, for if it be ſo, then he ſhall have 
audita querela, Br. Aſſiſe, pl. 279. cites 28 Aſſ. 7. 


12. In aſſiſe again/t an infant and two others, each took the entire 
tenancy upon him ſeverally, and pleaded in bar; and the plaintiff 


choſe the infant for tenant, and ſaid, that the others had nothing, 


and made title, upon which they were at iſſue, and the a//iſe 


awarded, to enquire firſt who was tenant, and if they found the in- 
fant tenant, then to enquire of the title; which found the infant 
tenant the day of the writ purchaſed, and found the title for the 

laintiff, and after enquired of the diſſeiſor, who ſaid that the tus 
diſfeiſed the plaintiff to the uſe of the infant, and that the infant at 
the time of the diſſeiſin was of the age of one year and a half, upon 
which it was awarded that the plaintiff ſhall recover, and after 
error was brought, becauſe upon this diſſeiſin the infant is not 
tenant, but the two diſſeiſors, by reaſon of the nonage of the 
infant; and that they ought to award the plaintiff to be barred 
for miſ-electing of his tenant, which Markham agreed. And 


the beſt opinion there was, that by. diſſeiſin to the uſe of the infant, 


the infant is not diſſeiſor nor tenant without actual entry; for 


agreement of an infant to a tort, does not make him a tortfeaſor, 
& adjornatur, as appears in the written beok, and not in the 
printed book ; and it was admitted clearly upon this matter, that 
the infant was not tenant. Br. Aſſiſe, pl. 46. cites 3 H. 4. 16. 

13. In aſſiſe, if the tenant pleads in bar, and confeſſes no ouſter, 
and the bar is found for the plaintiff, yet the ſeiſin and digſeiſin ſpall 
be enquired ; contra in attaint taken upon aſſiſe. Br. Aſſiſe, 
pl. 52. cites 8 H. 4. 23. 


V 


(Q) Proceedings. 


1. * HEN an aſſiſe is arraigned, it is not enough to demand 

the recognitors, and to read the writ and the count in 
French, but the clerk ought to read the count in Latin as it is entered 
on record, for till then the Court is not poſſeſſed of it, and if it 
is not read in Latin, it was doubted per Cur. if it may be read 


and entered in another term, they counting again at the bar, or 


if the aſſiſe be diſcontinued, notwithſtanding the recognitors 
were adjourned the laſt term; but in this caſe they proceeded. 
Sid. 73. pl. 3. Paſch. 14 Car. 2. B. R. Windebank v. Beere. 

2. The plaintiff arraigned the affiſe the firſt day of term, 
when the defendant being demanded, made default, ideo capiatur 
aſſiſa per defaltam; then the demandant counted and fhewed his 
patent from the King of the office, and it was read, and the 


jury not being ſworn, day was given till Wedneſday next, and 


then the defendant (as the Court ſaid) may give what evidence he 
can, but not plead either in abatement or bar of the aſſiſe, nor can 


he then challenge. 2 Lev. 120. Hill, 25 & 26 Car. 2. B. R. in 
Caſe of Cragg v. Norfolk. | 


©S 


3. A juror cannot be withdrawn in an aſſiſe, for then the aſſiſe 
| P 4 would 
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would be depending-; per Cur. Mod. 128. pl. 28. Paſch. 26 
Car. 2. B. R. Cin Caſe of Cragg v. Norſolk.] 

4. Aſſiſe was brought of the office of Marſhalſea; per Holt 
Ch. J. the jury muſt firſt appear, and be called and ſiborn; then the 
writ is to be delivered ints Court, and the count ought to be in parch- 
ment, and annexed to the writ, and if the writ be returnable on a 
return day, then is the aſſiſe to be arraigned upon the quarto die 

oft, but if returnable on a common day as this was, then t the 
afliſe be not arraigned upon that day, it is ill. In this caſe the 
jury appeared and were ſworn, and the writ was delivered into 
Court, and the aſſiſe was arraigned in French, and the tenant 
demanded ; but thc count not being in Court, the counſel for 
the tenant inſiſted upon it, that the tenant could not be de- 
manded (which was allowed by the Court) and that therefore 
the demandant ſhould be non- ſuited; but the Court ſaid they 
were ſufficiently poſſeſſed of the cauſe by the writ being returned 
into Court, and upon that gave day to the demandant, till the 
day following, and adjourned the jury to the ſame day; upon 
which day I was informed, after the jury ſworn, and the plaint 
read, the counſel for the tenant demanded oyer of the writ, 
which being read, and the demandant having ſtill neglected to 
bring his count into Court (as he was directed by the Court to 
do) the tenant could not be demanded, and the Court then re- 
fuſing the favour of further day, the demandant was non-ſuited, 


Comb. 173. Mich, Ii W. & M. B. R. Saviere v. Lenthal, and 
al. 8 


(R) Adjournment. Proceedings upon Adjourn- 
| ment. How. 


1. IN mortdanceſtor of rent, the defendant pleaded hors de ſon 
fee in pais, and after they were adjourned into Bank, if he 
ſpall hew deed or not? and at the day in Bank he would have ſhewed 
deed, and could not, for they were adjourned upon a certain point. 
Br. Adjournment, pl. 14. cites 14 Aff. 17. Ty 
S. P. Br. 2. eme covert was received after adjournment in aſſiſe, where 
N ſhe and her baron had pleaded to a point certain. Br. Adjourn- 
8. C. ment, pl. 15. cites 16 Aﬀl. 16. | | | 
The fprayee | | 
to be reſceived was nt admitted after adjournment to change bi: plea, and plead another at the day. 
Br. Adjournment, pl. 15. cites 16 Aff. 7. 


3. Juſtices aſſigned ſhall nat amend the record after adjourn- 
3 the aſſiſe in Bank. Br. Adjournment, pl. 16. cites 
17 38. 2... | | 
| 15 Aſſiſe in pais, the tenant pleaded by bailiff which paſſed for 
the plaint i, and it was adjourned into Bank for the difficulty of the 
verde, and there judgment was given for the plaintiff, and after 
the defendant ſhewed matter ta have certification, and prayed cer- 
tikcate, and was compelled to ſut ti remave the record again befors 

| the 
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gbe juſtices of aſſiſe, and then he ſhall have it there, ut not in Bank, 
notwithſtanding that the judgment was given in Bank; and ſo L 192 J 
ſee Adjournment in Bank, and after that judgment was given 
there the record remained there till it was removed again; quod 
nota. Br. Adjournment, pl. 5. cites 21 E. 3. 3. | 
5. In aſſiſe, the tenant pleaded a foreign releaſe, and upon this 
adjourned into Bank, and thence ſent into the foreign county by 
niſi prius to be tried there; quod nota ; that the foreign iſſue in 
aſſiſe ſhall be tried by niſi prius ; and at the niſi prius the defendant 
made default, by which the aſſiſe at the day in Bank was remanded 
in pais to be taken, and re-attachment ſued againf? the others; and 
ſo it ſeems, that in aſſiſe againſt teveral, the one pleads a foreign 
deed, the others hall not have day in Court till this iſſue be tried. 
Br. Aſſiſe, pl. 234. cites 22 Afi. 11. 
6. The defendant may relinquiſh his plea at the day of ad- In aſſiſe, if 


journment where the aſſiſe was adjourned upon the plea of the other, = _— 
Nota. Er. Adjournment, pl. 17. cites 23 Aſſ. 4. red upon 
| oint cer- 


tain, the tenant at the day of the adjournment cannot wave the demurrer and tender an ue, becauſe 
it is contra to the demurrer upon which they were adjourned, Br, Adjournment, pl. 22. cites 39 E. 3.0. 
. P. Br. Aſliſe, pl. 355. cites 39 Aff. 6, [pl. 10. 


7. In aſſiſe, they were adjourned out of the country to I- 
minſ/ter, and there the def-ndant demanded judgment, becauſe the 
plaintiff had not patent of aſſiſe; per Thorp, it is not material, for 
we are out of the county upon demurrer, fo that if he had patent 
in pais upon the taking of aſſiſe it ſuffices; quod nota. Br 
Aſſiſe, pl. 296. cites 29 Aſſ. 21. | 
8. The plaintiff was admitted te make a new title after they 2 
were adjourned upon an cſtoppel pleaded. Br. Adjournment, 80 95 
pl. 20. cites 32 Aſſ. . 8 
9. Aſſiſe upon iſſue of baſtardy, they wrote to the b:/hop of the 
dioceſe where the land is, and not to the biſnsp of the dioceſe where 
the birth is alleged, and they were in doubt, whether they ſhould 
put the parol without day or not, and at laſt, by great delibera- 
tion, they adjourned the parties to their next ſeſſions, and that in the 
mean time they ſhould ſue a writ to the biſhop, ts certify &c. at which 
day the biſhop did not return any writ, by which ſicut alias was 
awarded, and a day given over to the next /efrons. Br. Aſſiſe, 
pl. 353. cites 38 Aff. 3o. 
10. In aſſiſe again/? two where each takes the entire tenancy and 
pleads in bar, and the plaintiff chuſes his tenant, and anſwers t9 his 
bar, and for difficulty the aſſiſe was adjourned to Weſtminſter. 
The juſtices ſaid, that they ought to have enquired in pais who 
was tenant before the adjournment ; and if any other be enquired 
before it be enquired who is tenant, it is erroneous. Thel. Dig. 
750 lib. 11. Cap. 37. ſ. 5. cites 35 Aſſ. 2, 3. and Paſch. 11 H. 
4. 67. | 
11. Certificate of aſſiſe; the juſtices of aſſiſe adjourned the Br. Ceriifi- 
parties before themſelves in C. B. at Ii ſiminſter for difficulty, [and 55 of 8 
this was by Hank. and his companion juſtices of aſſiſe in the . n 
county of T. for by him, Hough the ſtatute does not ſpeak of ad- Fitzh. Cer. 
„ | journment cate, pl. 
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192 5 Aſsife. © 


3. cites Journment upon certificate, it intends that it lies as well as upon afſiſe 

. zt/e!f, and upon this they hear the matter in Bank; quzre if it 
be not by the equity o/ the ſtatute of adjournment, Mag. Chart. 

| cap. 12. Br. Adjournment, pl. 3. cites 12 H. 4. 9. 

Fich. Ad- 12. Aſſiſe in Cumberland between S. and Dacres and others, 

Bl. cites it was adjourned into Bank by Babbington and Strange, becauſe 

S. C. the parties came with a great rout of people armed; and becauſe it 
was a great matter, and for the diſturbance of the peace, and 
becauſe the counſel of the party was at London, he adjourned 
the aſſiſe. Br. Adjournment, pl. 6. cites 7 H. 6. 9. 

13. In general aſjiſe, they thall be adjourned by proclamation 
till the next afſiſes, and affiſe purchaſed in the mean time ſhall be 
ferved by the firſt precept, but in ſpecial aſſiſe they ſhall have day 
certain, and precept made in the mean time is void. Br. Aſſiſe, 
pl. 491. cites 32 H. 6. 10. 

193 } 14. It ſeems that the juſtices may adjourn the aſſiſe every 
demurrer, and upon every dubious plea or verdict, and upon every 
foreign plea, and to what place they will, and adjournment may 


be upon certification adſſiſe as well as upon aſſiſe. Br. Adjourn. 
ment, pl. 29. | 


(S) Taken, Where to be brought and taken. 


B. R. war 1, 9 H. 3. cap. 12. ASSISES of novel diſſeiſin and mortdanceſior 
1 | A ſhall be taken in their proper ſhires in this 


2 4 7 ö . o * . 
— 2 manner: The king or (in his abſence out of the realm) the chief juj- 
there, and tices ſhall once a year ſend the other juſtices through every county, tq 
after the * . 7 : . . 

Bench was Take together with the knights of the ſhire ſuch aſſiſes in thoſe counties, 
removed ts and ſuch things, as cannot be there determined, ſhall be ended elſe- 
Wifminfier, where in their circuits; alſo difficult matters ſhall be referred to the 


* Juftices of the Bench to be there determined. 4 


ceeded inthe 


aſſiſe in B. R. 15 5 : 
but it was taken in the county by niſi prius by reaſon of this ſtatute. Br. Niſi Prius, pl. 10. cites 


7H. 4. 45. 
2. If a man be diſſe;ſed ſitting an eyre in the ſame county, he ſhall 
have aſſiſe there without writ out of Chancery; and upon falſe ver- 
dict there, he ſhall have attaint there in the ſame manner; for he 
need not have patent of aſſiſe in eyre, nor before juſtices at Weſt- 
minſter, for they have commiſſion which ſerves ; and fo it ſeems. 
that the commiſſion in eyre ought to be alſo ſpectal. Br. Aſſiſe, pl. 
496. cites 6 E. 2. It. Canc. | 
5. P. Ibid. 3. Aſſiſe againſt A. and B. in B. R. of a rent- charge; and fo 
155. ſee that aſſiſe lies in Br. where the land lies in the county where the 
cites IC AT, | * 8 
17. Bank fits. Br. Aſſiſe, pl. 142. cites ꝙ Aſſ. 7. f 
4. In afſiſe in the county of H. a recovery in the county of M. is 
no plea, by the beſt opinion; and yet he ſhewed that at another 
time the plaintiff upon a recovery in the county of W. of theſe lands 
againſt him, ſued to reverſe it in B. R. and had reſtitution there, and 
fo affirmed the tenements to be in the county of M. Br. Aſſiſe, pl. 159- 


Cites 10 All. 25. | Aſſiſe 
5. Aſſiſs 


Atsite. 193 


5. Aſſiſe ia B. R. in Suffolk, and pending this the Bank is re- 4 bh 
moved to Hefe fbr, vet they proceeded and tried the iſſue by pry” a : 
nift prius be/ore the juſtices of ailſiſe in the county of Suffolk, and that when a 
after complaint was made to the Ring that this award was con- 8 is in 
3 N by | 3 R. it 
trary to juſtice, gecauſe by rhe απ al of the Bank the original mut remain 
1 | 

was determined; & non allocatur, but the firſt award was there, and 
affirmed Quoed nota. Nr. Aſſiſe, pl. 222. cites * 16 Aſſ. 4. that the 

| 8 awarding 
the niſi prius into Suffolk was by the advice of all the judges, and ſays it is a caſe worthy of obſervation 
how by this expofition both the party's ſuit was preſ-rved, and the purview of the ſtatute obſerved. 
„ This thould be 19, and. are the other editions, 


6. In afiſe where lord and tenant are of land in K. held by tos, 
per ann. to be paid at K. the tenant by fine in writ of cuſtoms and 
ſervices, acknow!/edged the land 10 be held by the ſaid rent, which"he 
uſed to pay as K. but that naw he ſhould pay it at H. and the aſſiſe 
of the rein was brought in H. and exception taken, and not 
allowed, and therefore the judgment was reverſed by error; for 
the ail\'2 hall be brought in K. For nothing is changed by the 
fine, but the Place of payment. Br. Aſſiſe, pl. 224. cites 20 Al. I. 

7. Alte of rent was brought in the proper county, as it ought [ 194 ] 
by the ſtatute of Magna Charta, viz. in the county of Vork in 
B. K. and the pariirs pleaded, and for difficulty had day in tres 

Sept. Paſch. and at the day the baron made default, and the feme 
was recerved and pleaded, and day given to Octab, Trin. and at the 
day the parol was fine die by not coming of the juſtices, and re-attach- 
ment was ſued die Jovis in 15 Hillarii ubicunque &c. viz. in 
B. R. and good, nowithſtanding the ſtatute ; for it was firſt 
| pe 0k in the proper county. Br. Aſſiſe, pl. 82. cites 24 

1 | 

| 8 alte is not a common plea, and therefore ſee that aſſiſe lies 

not in C. B. which holds common pleas, unleſs the land be in the 
ſame county where the bank ſits; for aſſiſe ſhall be taken in its 
county by the ſtatute of Magna Charta, cap. 12. Br. Conuſance, 
pl. 40. cites 26 Aſſ. 4. 

9. If a corody, of which rent is parcel, be granted percipiend' in 
D. in the county 2 . and MF it be arrear, that he ſhall diſtrain in 
C. in the county of H. the aſſiſe may be brought in the county of 
E. where D. is; for per Thorpe, it is iſſuing out of the land in 
D. and the ſubjecting it to the diſtreſs in C. is only for greater 
ſurety; but if both had been in one and the ſame county, all 
had been put in view; by the reporter. Quære. Br. Aſſiſe, 
pl. 327. cites 31 Afl. 7. Fs 

10. 7 R. 2. cap. 10. enacts, That an aſſiſe of novel diſſeiſin for Thel. Dig. 
rents iſſuing out lands in divers counties, ſhall be taken in confinio 59. lib. 7- 


. . 5 . . . S. | 
comitatus, as zs uſed for common paſture in one county appendant to 3 5 * 
tenements in another. | pears in 18 

| E. 2. Aſſiſe 


380. and Mich. 18 E. 3. 32. and 18 Aſſ. 1. and 7 H. 4. 28. that by the common law a man could not 
bave aſſiſe of rent iſſuing out of lands being in divers counties, for which cauſe a ſtatute was made 
anno R. 2. cap. 10. | 
f a man has rent in 3 or 4 counties, it ſeems that he that is diſſeiſed may have ſeveral aſſiſes to be 
taken in confinio comitatuum ; tor the letter of the ſtatute of 7 R. 2. is general of rent due of tene- 
ments in divers counties, and though it Bas a reference to the caſe of common of paſture &c. yet in- 
| | __ aſmauch 
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aſmuch asin the caſe of common of paſture, if the land ix which &c. lies in ſeveral! counties, and 
the land to which lies in another county, there ſhall be ſo many writs as counties; whence it fol. 
lows that he that has rent ifluing out of lands in icveral counties, ſhall have ſuch remedy ; and the 
caſe of common was put exempli gratia only, and by way of ſimilitude; and the ſtat. 7 R. was 
made to ſatisty a doubt on Magna Charta, cap. iz. that aſſiſes of novel diileiſin and mortdanceſtor ſhall 
de taken only in their proper counties; and tome held that this was not obſerved when the juſtices ſat 
in confinio comitatuum, and particularly when there are 20 counties meſne between the 2 counties, as 
the book is in 5 E. 4. 2. b. But this doubt might be conceived alſo upon the ſaid aſſiſe of common, 
when the land in which &c. is in one county, andthe land to which &c. is in another county, which 
caſe without queition is not reſtrained by the ſaid ſtatute ; for aſſiſe of common of patture lay at com- 
mon 7 8 as appears by ſtat. of Weſt. 2. cap. 29. [25 7 Rep. 3. b. 4. a. Mich. 26 & 27 Eliz. in Bul- 
ver's Cate, 


11. Thel. Dig. 60. lib. 7. cap. 2. ſ. 2. ſays See in the Regiſter, 
fol. 197 and 198. and in the new Nat. Brev. fol. 180 and 183. 
the form of writs of aſſiſe of common of paſture, and of nuſance to 
be brought in confinio comitat? where the common in one county 
is appendant to the land in another, and the nuiſance is done in 
one county to the franktenement in another county, | 
12. Where the frankt-nement is in one county, and the way ap- 
pendant in anther, aſſiſe of nuifance ſhall be in confinio comtatus ; 
and ſo of common, and the view ſhall be made of the one land and 
the other. Br. Nuſance, pl. 9. cites 11 H. 4. 25. | 
Where itis 13. If office is granted in two counties, and he is diſſe iſed in the 
1 ene, aſſiſe ſhall be in confinio comitatus; per Pole. Br. Aſſiſe, 
ieh d. pl. 76. Cites 22 H. 6. 9, 10. 


wot ai x, 
there aſſiſe does not lie; for it is not in confinio comitatus. Ibid, 


Tf rex? be 14. If a man grants aol. rent in all his land, and the party brings 


iſſuing out aſſiſe in Middleſex, and ſurmiſes that the grantor had land in the 


of 2 manor! 


{ 195 |] counties of Middleſex, Kent, and Suſſex, the writ ſhall abate ; per 
I 2 counties, Cur, Br. Aſſiſe, pl. 76. cites 22 H. 6, 9, 10. 


he ſhall 

have 2 aſſiſes In each county one, and one joint patent, and the juftices may fir bertweer: the 2 counties, 
tlengb there are 15 counties between them. Br. Aſſiſe, pl. 389. cites 5 E. 4. 2. — Co. Lit, 
154. 2. citcs S. C. The). Dig. 60. lib. 7. cap. 3. ſ. 5. cites S. C. 


8. and 15. In aſſiſe in confinio comitatus, the writ ſhall make mention 
oventatl®  rhat the lard ftretehed into beth counties; per Moile, Br. Count, 


tow they pl. 20. Cites 35 H. 6. 30. 
jeg. Thel. Dig. 69. lib. 7. cap. 3. ſ. 4. cites S. C, 
16. Note, that 24 afſiſes of novel diſſeiſin and of mortdanceſ!:r, 


<uhich are in the county where the common bank is, ſhall be returned 
in the ſame common bank, and where B. R. is in another county than 
C. B. is, then all the aſſiſes of novel diſſciſin and mortdanceſtor, 
«hich ſhall le taken of land in tio? counties, ſhall be taken in the 

into B. R. J. Br. Aſſile, pl. 480. cites the 


p40. go. pl. i7. Aſſiſe muft be brought in the county where the land lies, and 


7. Crouch . 
8. C. the aſſent of the parties, it is erroneous, D. 283. b. 284. a, pl. 32. 


And 12.9% Paſch. 11 Eliz. Butler v. Crouch. | 


—Ke'w, 212. pl. 22. S. C. and though the iſſue 98 _ — 


aal. 159. pl. 29. S8. C. 
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195 


the plaintiff, and the matter of law was with him, yet becauſe the iſſue was tried by a foreion county, 
where it ought to be tried per patriam, it was not good, nor remedic by any ſtatute of Jeolalls, and the 


Court would not give judgment, 


(T) One or ſeveral Aſſiſes. In what Caſes. 


1. A SSISE de libero tenemento, and the plaint of eflovers appren- 

der in 100 acres of wocd, for burning, building, and in- 
cloſure to 2 houſes, and tor incloſure to 2 oxganges of land, without 
view of the foreſter, and ableſt' bleſts in 1000 acres of moor to 
cover the houſe, and for burning in the ſame houſe ; and the p/aint 


as challenged, becauſe he made plaint of 2 ſeveral e/tevers in divers 


places, and that bleiter bleſts cannot be ſaid eftovers, but common 
of turbary; judgment of the plaint. Herle awarded the plaint 
good. Br. Aſſiſe, pl. 127. cites 7 Alf. * 18. | 

2. And ſaid that aſſiſe lies well of 100 acres of land, and of a 
carody. Ibid. 

3. And aſſiſe lies of 4 acres of willnuvs and reaſmable eſtovers, 
and yet one is by the common law, and the other by the ſtatute. Ibid. 
cites 10 BE. 3. | 

4. And one aſſiſe lies of tw rents, and one plaint. Ibid. cites 


M. 


5. Aſſiſe was of 425. rent, where the tenant ſaid that 40s. i ed 
out of 39 acres in C. and 25. rent is iſſuing out of 4 acres of meadow 


S. P. Ibid. 
pl. 163. 
cites II AT. 


IJ. 


* This 1s 


milprinted, 


and thould 
be pL 17. 


Br. Aſſiſe, 
pl. 68. 


cites 11 Af. 


> 


in C. and each by itſelf in gro, judgment of the plaint, and the 


plaint awarded good; and as to the 40s. the tenant ſaid, that the 


plaintiff is ſeiſed at his will, and as to the 28. he ſaid, that the 4 
acres of meadow is ſurrounded by the waters of Trent, and ſo he 


is not tenant &. Br. Aſſiſe, pl. 168. cites 11 Aſſ. 13. 

6. In one and the ſame plaint may be divers franktenements. 
Br. Aſſiſe, pl. 173. cites 11 Ail. 22. 
7. If a man grants 20s. rent out of his manor, ſcilicet 108. by the 
hands of F. and 105. by the hands of I. yet one and the ſame aſſiſe 
lies, and the intire manor is charged. Br. Alhe, pl. 476. cites 
15 Aff, 11. and Fitzh. Charge 6. | 

8. If two tenants in common are difſeiſed, each ſhall have a 
ſeveral aſſiſe for his moĩety &c. becauſe they are ſeiſed by ſeveral 


( 159 1 


titles; but if 20 Jointenants are diſſeiſed, they ſhall have but one 


aſſiſe in all their names, becauſe they have but one joint title; 
ſo if there are 3 jointenants, and one of them releaſes all his right 
to one of his companions, and then the other 2 are diliciſed of the 
whole, they ſhall have but one aſſiſc in both their names for the 
2 parts, becauſe they held jointly at the time of the diſſeiſin; and 


as to the 3d part, he to whom the releaſe was given ſhall have 


an aſſiſe in his own name, becauſe of that part he is tenant in 
common, Litt. S. 311, 312. 


{ U) Attach 
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196 Iſsile. 


(U) Attachment in Aſſiſe. 
1. VO attached by 15 days is no plea in Mie in B. R. without 


| - anſwering over; contra before juſtices aſſigned. Br. At- 
tachment, pl. 5. cites 11 Aſſ. 30. and 12 Aſſ. 4. 

2. In ancient aſſiſe, which at no time before was attached, 
the defendant ſaid that nt attached by 15 days, and non allocatur, 
but the aſſiſe was taken becauſe it was an ancient aſſiſe, quod nota, 
Br. Attachment, pl. 8. cites 28 Afl. 43. "> 

2. If not attached by 15 days be found againſt the tenant, by exa- 

mination of the bailiſ it is not peremptory ; contra if it be found 
agarmm/? him by the aſſiſe, quod nota, diverſity. Br. Aſſiſe, pl. 463. 
Cites 6 R. 2. and Fitzh. Aſſiſe, 462. 

4. In aſſiſe, the tenant pleaded not attached by 15 days, and gave 

in evidence that it was made by F. B. who had no warrant from the 
ſheriff, nor from his miniſters to do it, for it is void without war— 
rant; but it ſeems that warrant by parol is ſuſſicient. Br. At- 
tachment, pl. 15. cites 8 H. 4. 7. 
5. Aſſiſe againft baron and feme, the ſheriff returned that the 
barem is attached by 100 ewes, and that the feme nihil habet in bal- 
liva mea per quod &c. Nec e/? inventa in eadem, and by the beſt 
opinion the return is not good; for a feme ſhall be attached by 
goods of the baron ; for the writ willed that he attach the feme, 
which the law will not command, if it be impoſlible ; but it is 
poſſible, for ſhe may be attached by the goods of the baron, for ſhe 
is ameſnable by him. Br. Attachment, pl. 4. cites 7 H. 6. 9. 

6. In aſſiſe, the tenant pleaded not attached by 1 5 days, the plain- 
tiff ſaid, that his ſervant made the attachment, who is nt there; by 
which new attachment was awarded, without taking the aſſiſe to 
enquire of it, for it was the folly of the plaintiff who had not 
brought his ſervant. But e contra if the bailiſf errant had done 
it, and abſented himſelf, there the aſſiſe ſhall enquire of it; but if 
the ſervant had been preſent, he ſhall be examined whether he 
had warrant from the ſheriff or not ; quod nota diverſity of the 
trial of it, Br. Aſſiſe, pl. 462. cites 26 H. 6. and Fitzh. Aſliſe, 

61. 5 | 
In aſſiſe, the 1 Attachment in aſſiſe ſhall be made 15 days before the day of 
Ck ah, and after the day of aſſiſe; and ſhall not be by a glebe of 
333 45 land, but by an ox or by pledges, and becauſe not, therefore ill, per 
15 day:, the Cur. for the tenant ſaid, not attached &c. Br. Aſſiſe, pl. 398. 
bailf wa: cites 27 H. 6. 2. and Fitzh. Aſſiſe, 14. 


examined, 
whe ſaid | | 
that he attached him by the horſe of the farmer, who was a termor to the tenant of the land 


3 197 ] in plaint, which matter was recorded; and it ſeems that it is no good attachment, tor 


the tenant cannot forfzit the beaſts of his farmer. And attachment ought te be made of ſuch things 
as the tenant may forfeit by outlawry ; nota between Dudley and Leveſon, for the manor of 


Farton in the county of Stafford. Br, Aſſiſe, pl. 480, cites 31 H. 8. 


(W) Returk 


TR 


135 


1 Af, 10. 


| good, and yet by ſome the exception cannot extend but to ate vill 


Aſstle. 


(W) Return in Aſſiſe by the Sheriff. How. 


1. IN aſſiſe, the ſheriff returned at the firſt day that the jury 

were put to mainpriſe, and becauſe they were not ſum- 
moned at the firſt day, Herle would not take the aſſiſe, for they 
ought to be ſummoned at the firſt day, and not to be put to the main- 
mie i r/t day, note a diverſity. Br. Aſſiſe, pl. 124. cites 

Aſſ. 15. | 

: 2. In alli, the ſheri F returned quod defendens non eff inventus 
& mihil habet unde & c. the aſſiſe ſhall be taken; quod nota, per 
Cur. Br. Aſſiſe, pl. 422. cites 7 E. 3. 57. and Fitzh. Aſſiſe, 


(J) Abatement of the Writ. By what. 


I. WII ERE the entire rent-ſervice is 105. and the lord is paid 


88. and diſſeiſed of 25. he ſhall not have aſſiſe of the 28. 
but of the whole. Thel. Dig. 148. lib. 11. cap. 35. f. 7. cites 


8 E. 2. It. Canc. Aſſiſe, 387. 


2. If the Heir brings alſiſe, and pending the writ a nearer heir 
:s born, the aſſiſe ſhall abatc; quod nota, Br. Aſliſe, pl. 164. 
cites . - - 

3. Aſſiſe of a rent-charge againſt Roger D. and the manor of 


D. was put in view, and deed ſhewn, by which P. father of Roger, 


had granted 20s. rent extra unam bovatam terre, to be taken by the 
hands of the tenant of ihe ſame land; and that if it happen- 
ed that the land was aliened, fold, or come to the lord by eſcheat, 
or by any other way the rent ſhall be ſtopped, that he may diſtrain in 
the manor of D. and that the oxgange of land was aliened, and the 
rent arrear, and yet the writ was abated, becauſe the tenant of the 
oxgange of land ” der was not named. Br. Aſſiſe, pl. 105. cites 


4. The verdi ſhall abate the writ if the plea of the tenant be 
_ that the land is in another vill, Br. Aſſiſe, pl. 107. cites 
I Afl. 17, 1 

5. Coparceners of a meadow, one cuts the graſs and carries away 
4 parts in 5 of the hay, leaving the 5th part, the other coparcener 
refuſed to meddle with the Sth part, but let it remain on the land, 
and brought aſſiſe, and it was held, that this taking more of the 
profits than belonged to the one coparcener was a diſſeiſin of the 
other; but if the other coparcener had taken the 5th part, it had 
abated her writ. Br. Afliſe, pl. 121. cites 7 All. 10. per Herle. 

6. Aſſiſe of the manor of T. except 100s. rent, and the writ 
was de libero tenemento in T. and one as tenant of parcel faid, that 
the manor extended into T. and C. Judgment of the writ, and if 
&c, nul tort, and the plaintiff ſaid, that this which was in C. 
was the 100s. rent in the exception, and upon this the writ awarded 


n 


— 2 — 
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7 | _ Afeile. 


in the writ, which Bacon denied. Br. Aſſiſe, pl. 128. cites 
7 Aſſ. 20. | | 
7. Where a feme ſole was diſſeiſed, and took baron, and brought 
1 98 J aſſiſe, and the writ was quod diſſeiſtvit eam, and the writ awarded 
good, and the plaintiff recoyered. Br. Aſſiſe, pl. 126. cites 


. 5 

8. Aſſiſe / rent by baron and feme, quod diſſeiſivit cam, and the 
reſcous was found before the coverture, and therefore the writ 
good]; but if it had been after, then it ought to be quod d://e;rvit 
eas, although the baron had not been ſeiſed, for ſeiſin of the row is 
ſeiſin for him, and his feme to have aſſiſe. Br. Aſſiſe, pl. 131. 
. 

9. 1f the aſſiſe finds e/iate made to the plaintiff upon a condition, 
that if the plaintiff did not give ſuch land to the defendant, or 
fuch like &c. that he may re-enter, yet the writ ſhall abate, and 
good reaſon, for this is an entry pending the writ, Br. Aſſiſe, pl. 
158. cites 10 Atl. 24. | | 5 

10. Aſſiſe againſt tibe, the one pleaded a releaſe of the plaintiff 
of all actions, and of all the right, and the aſſiſe was prayed, be- 
cauſe he who pleaded did not take the tenancy upon him, tor if he 
does not do it the aſſiſe ſhall be awarded, and after the other took 
the tenancy, and pleaded in bar the ſame deed as aſſignee 2 the firſt 
who pleaded & c. and the deed was denied &c. and if the plaintiff had 

confeſſed the deed in the _— him who firſt pleaded, the writ had 
abated againſt all. Br. Aſſiſe, pl. 166. cites 11 Aff. g. 

11. If the plaintiff had confeſſed that any named in the writ is 
not difſtiſer, or that it may be found by record that any named in the 
writ was at another time acquitted, a diſſeiſor may plead ſuch 
matter, and the tenant ſhall anſwer alſo, and if they are at iſſue 
the plea of the diſſeiſar ſhall be firſt tried, and if it be found, it ſhall 
abate all the writ. Br. Aſſiſe, pl. 166. cites 11 Aſſ. q. | 

12. Afliſe againſt the baron and feme and others, the ſheriff re- 
turned that the baron is dead, and per Cur. the writ ſhall not abate 
but againſt the feme, and ſhall be good againſt the others if they 
are diſſeiſors, and the tenant named in the writ; but it ſeems, if 
the baron had been dead before the writ purchaſed, then the writ 
ſhall abate in all. Br. Aſliſe, pl. 170. cites 11 Aſſ. 15. 

13. Where a manor extends into two vills, and afſiſe of rent out 
of the manor is brought in the ane vill, it is a good plea to the 
writ that the manor extends into the other vill, and it is a good 
replication that this which is in the other vill is not but ſervices ; for 
the demeſnes only ſhall be charged with the rent-charge ; quod 
nota. Br. Aſſiſe, pl. 184. cites 12 Aff. 40. 3 

14. In aſſiſe, the tenant pleaded nul tort, and the ſeiſin and / 
ſeiſin is found by verdict, and that the plaintiff brought his writ « 
. not named prebendary, by which the writ was abated 
5 award. Br. Aſſiſe, pl. 472. cites 13 E. 3. and Fitzh. Brief 

a 5. In aſſiſe, if the plaintiff grants to the tenant by indenture that 
he ſhall hold the land till ſuch a day &c. the writ ſhall abate. Thel. 
Dig. 187. lib. 12. cap. 20. ſ. 1. cites Hill, 13 E. 3. Brief 28. and 
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42 Aſſ. 21. and ſays, ſee 10 Aſſ. 24. and 10 E. 3. 522. accord- 


ingly. SE : : 
156. In aſſiſe the tenant pleaded jointenancy to parcel, and the In affiſe the 


plaintiff” confeſſed it, by which it abated of this parcel, Per Per- _— 
vick, there be no «ther diſſciſor than him, all the writ ſhall an = + 

abate. Br. Aſſiſe, ; pl. 191. Cites 14 All. 8. and jpinte- 
nancy by 


deed with a flranger of the rift, and the plaintiff confeſſed for the jnintenancy, and prayed to have the 
aſſiſe of the reſt, and had it; and fo the aſſiſe abated in part, and awarded for the reſt ; and this he 
did becauſe the aſſiſe ſhall not be ſtaid by the jointenancy ; for e hall rot be taken by parcels, Br. 
Aſſiſe, pl. 223. cites 19 Atl. 14. and 21 Aſſ. 21. and 22 Aſſ. 6. accordingly. | 


17. Recovery by a flranger by another writ pending the afſiſe, 
ſhall not abate the writ of aſſiſe. Br. Aſſiſe, pl. 471. cites 14 
E. 3. and Fitzh. Brief, 388. | 

18, In aſſiſe of common of paſture the plaint was of a common [ 199 ] 
in groſs in ſuch place, with all the beaſts, at all times of the year, and 
the ſpecialty which was ſhewn forth proved it rather common ap- 
pendant, by which the writ abated by award. Br. Aſſiſe, pl. 199. 
Cites 15 Aff, 5. | 

19. Tointenancy by deed was pleaded with a flranger. The 
plaintiff wouid have confeſſed, and avoided it by feoffiment of his vil- 
lein, and that he entered and was ſeiſed until &c. and was not ſuf- 
fered in the abſence of the other jointenant, by which the writ was 
abated. Br. Aſſiſe, pl. 201. cites 15 Aff. 13.——tbid. cites 
32 E. 3. contra. 3 

20. Aſſiſe between 2 abbots, and faund for the plaintiff, and there- 
fore it was enguired of the right, by reaſon of the colluſjon for mort- 
main, and they found therein matter which goes to the abatement of 
the writ, and jet the writ did not abate, becauſe this i not but 
mnqueſ? of office in this matter, and therefore the plaintiff recovered. 
Br. Aſſiſe, pl. 203. cites 16 Aff. 1. 

21. A diſſcifor ſhall not plead a recovery in abatement of the writ, 
neither by concluſion nor miſnomer, nor otherwiſe, without ſewing 
the record immediately; for he cannot loſe the land by failure of 
record, as the tenant may, therefore the aſſiſe was awarded im- 
mediately. Quod nota. Br. Afliſe, pl. 413. cites Paſch. 20 E. z. 
and Fitzh. Aſſiſe, 120. 

22. In aſſiſe a clauſe was in the original, which was not in the 
patent, and ſeveral were named in the original which were not in 
the patent, and therefore the writ was abated. Br. Alliſe, pl. 238. 
Cites 22 All. 20. | 

23. Aſſiſe de libero tenemento in villa de Maſtm. was held good, 
notwithſtanding that it was ſaid that villa ought to be omitted. 
Thel. Dig. 96. lib. 10. cap. 7. ſ. 8. cites 24 Aſſ. 2. 

24. Writ of aſſiſe again/! Ro. and Cath. his feme, and Will, B. 
was pone per Jad. &c, preditt. Ro. Cath. & Mill. without putting 
any (&) between Rob. and Cath. and yet adjudged good. Thel. 
Dig. 90. lib. 10. cap. 6. ſ. 32. cites Trin. 26 E. 3. 61. and 23 
that All. 18. | 
"hel. 25. In aſſiſe the defeniant pleaded to the aſſiſe, which ſaid that 
and the plaint i wa ſeiſed and diſſeiſed, but no dilſeiſor was named in the 
All, Vol. III. | Q l | writ, 
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199 | Aſstiſe, 


writ, and therefcr2 it is awarded that the writ ſhall abate ; and 
yet the aſſiſe was again/? baron and feme, who pleaded a record, 
end faued of it at the day; and the feme was received, and pleaded 
nul tort. and the verdict found ut ſupra, by which failure the 
baron is a diſſeiſor by the ſtatute, and yet judgment ut ſupra ; and 
therefore it ſeems that the receipt of the feme ſaved the baron; 
quære the reaſon ; and fo writ abated by verdidt of a thing not 
pleaded. Br. Aſſiſe, pl. 266. cites 26 Aſſ. 35. 

26. If a man brings aſſiſe im confinto comitatus, the writ ſhall 
make mention that the land extended into both counties, aud how they 
are adjeining. Br. Aſſiſe, pl. 15. cites 35 H. 6. 30. per Moile. 

27. Aſſiſe again/? A. and 3 3thers, and A. ſaid that the 3 were 
dead before the writ purchaſed, and found accordingly, and that A. 
difleiſed the plaintiff, and that A. was tenant, and therefore the 
plaintiff recovered by award ; quod mirum, upon a falſe writ. 
Br. Aſſiſe, pl. 269. cites 26 Aff. 63. OE 

28. In athie againſt 2 jcintenants, the one dies pending the writ, 
the writ ſhall abate. Br. Aſſiſe, pl. 273. cites 27 Aſſ. 45. 

Ard if the 29. But if ene diſciſer dies, and another is named tenant, al) 


+ phage the writ ſhall abate. Br. Aſliſe, pl. 273. cites 27 Aſſ. 45. 
ee diffei- 
fort, and dies pending the wwrity yet the writ is good; per Wilby. Quere. Ibid. 


— 


Br. age. 30. Aſſiſe ag the heren and feme as diſſciſors, and the 3 


3 Ce tenant; the baron dei, the writ ſhall abate. Br. Aſſiſe, pl. 474. 

& S. P. but Cites 27 Aſſ. 45. and Fitzh. Brief, 883. | 7 

Brooke ſays, | | 

tat it ſeems to him, that the abatement ſhall be as to the feme. —Aſſiſe againſt the barcn ard 
D ] feme, and A. and it is found that A. is tenant, and the baron and eme not, but that ihe 

[ 20 baron is dead, and there is no other diſſeiſor named in the writ but the feme ; tor the 

baron and fe me were difleifors, and the opinion of the Court was that the writ ſhall abate ; for the 

feme has now loſt the name of the Femme, and in ailiſe there ought tobe a difſeiſor and tenant. Quod 


nota. Br. Aſſiſe, pl. 287. cites 23 Aff. 37. 


Thel. Dig. 31. The lord diſirained for rent, pending aſſiſe of the ſame rent, 


an rIg the aſſiſe ſhall abate, quod nota ; for diſtreſs is in law as an entry 
1.ciresS.C, into the rent, as it ſeems. Br. Aſſiſe, pl. 302. cites 29 Aſſ. 52. 


and Mich. | 
13 E. 3. Brief 115. S. P. accordingly.——But an affife of rent ſhall not abate by diftreſe talen fa 


tbe rent pending the writ by the bailiff of the plaintiff, if the 2 dyes nut know of it, and dees 
not agree tothe taxing. Thel, Dig. 188. lib. 12. ſ. 1. cites Mich. 20 E. 2. Biicf, 397. h 

In aftife of rent, notwithitanding the plaintiff trained for the Lomage oi tl.c icnant, yet the wilt 
Hall not abate, Thel. Dig. 188. lib. 12. cap. 23. ſ. 3. cites Mich. 47 E. 3. 7. 


32. Aſſiſe by Agnes D. the defendant ſaid that J. her barer 
is alive, judgment &c. [it being] brought by the feme without ſer 
baron, and the aſſiſe was awarded, therefore it ſeems that this ex- 
ception goes to the writ, ſo that he ſhall plead over &c. Br, Aſſiſe, 
pl. 312. cites 30 Aff. 26. | 

*$.P. but 33. Aſſiſe of common of paſture in groſs; P. anſwered as tenant, 
fhe uſes it 33 7 . 

whe es and demanded what he has of the common, the plaintiff preſcribed in 
free will, him and his predeceſſors time out of mind. Perſey ſaid, never ſeiſea 


the writ of the common as in grojs, and if &c. ſeiſed as appendant at will &c. 


_—_ "Dis. Another * Jai, that the plaintiff had uſed the common _ 's 
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not of his own will, the writ ſhall not abate; wherefore the aſſiſe 
was taken. Br. Aſſiſe, pl. 334. cites 33 All. q. 22. but 
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' the writ ; per Birton, if his beaſts go thither by * eſcape, and 8 
cap. 24. ſ. 1. 


Cites 33. Aff. 
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34. In aſſiſe, the tenant pleaded nul tort, and the ſeiſin and dif- 
ſciſim was found, and that the tenant held jointly with A. who is alive . 
not named, by which the writ was abated by award, quod nota, 
and yet contra anno q. and per Priſot, anno 33 H. 6. 30. Br. 
Aſſiſe, pl. 446. cites 33 E. 3. and Fitzh. Aſſiſe, 457. 

25. Aſſiſe by a chaplain of a chantery of rent, the tenant pleaded 
hors de ſon fee, the plaintiff ſaid that he and his predeceſſors chap- 
lains &c. were ſeiſed time out of mind, and he was 5 and diſ- 
ſeiſed &c. and the other traverſed the preſcription, and the iſſue found 
fer the plaintiff, and that he diſtrained, and reſcous was made, 
and that the plaint;ff had no other ſeiſin than the diſtreſs, and 
prayed the diſcretion of the juſtices, and the plaintiff recovered 
by award; becauſe by the ſeiſin, the predeceſſor of the chantery was 


of. 15 e Sa 


ſeiſed, and not out of poſſeſſion, and alſo by the counter plea of 


the tenant it is a diſſeiſin, and therefore the plaintiff recovered his 
damages. It was ſaid that if the defendant had pleaded to the 
aſſiſe, the writ had been abated by this verdict ; becauſe there 
was no dilleifor to the plaintiff. Br. Ailife, pl. 335. cites 34 
Aſſ. 3. | 

36. Aſſiſe againſt A. it is found that A. and E. his feme (which 
feme is not named in the writ) entered in jure uxaris, and found 
that the feme had nothing; nor any intereſt in it, and yet the writ 
was abated by not naming of the feme ;, the reaſon ſeems to be in as 
much as the feme cannot wave her intereſt gained by the diſ- 
ſeiſin during the life of the baron. Br. Alliſe, pl. 346. cites 
35 Al. 5. 

37. In aſſiſe, it was und by verdict that 2 coparceners of a 
moore made purparty, and one leafed his part to A. B. for life, wha 
leaſed his part to 3 at will, who paſiured the fail of the other copar- 
cener, and cut wood, and mowed ruſhes, and the ether parcener 
voided the poſſeſſion, and brought aſjiſe againſt leſſee for life, and 1 
againſt two tenants at will ; one of the tenants at will is not L 201 4 — 
named, who by his act is a difleifor and tenant with the others, | 
therefore by award the plaintiff took nothing by his writ. Br. [ 
Aſſiſe, pl. 345. cites 37 AN, 8. | | [ 

38. If it be alleged in aſſiſe that the tenements are in the hands of | 
the King, the eſcheator ſhall be thereof examined if he be preſent, and 
if not, the aſſiſe ſhall enquire it, per Finch: and if the tenant in- 


alf the King pending the writ, yet the writ is good. Er. Aſſiſe, 


pl. 349. cites 38 All. 16. 

39. Aſſiſe againſt ſeveral, it was fonnd that one named in the 
writ was tenant, but that there was not any diſſeiſor named in the 
writ, by which the writ was abated, and therefore quzre, if it be 

2 good plea that there is no diſſeiſor named in the writ; and 


Ke. Nul tort &c. Br. Aſſiſe, pl. 375, cites 46 All. 10. 


40. If affiſe is bought of oye part in guildable and part ix 3 ahere 
2 40. | 


201 Afsile. 


188 franc hiſe, which has conuſance of pleas, the writ ſhall abate; 
AS 25OYCe, 1 | 5 8 . » 
wire cz per Gaicoign and Hull. Br. Conuſance, pl. 15. cites 8 H. 4. 7. 
Hard of the | 
franchiſe St e return brevium, the writ ſhall not abate ; forthe ſheriff may ſerve the writ for the 
guildable, and the bailiff of the franchiſe for the land in franchile, and to iu the one caſe there ſhall 
be two writs, and in the other only one. Br. Conulance, pl. 15. cites 8 H. 4. 7. per Gaſcoign and 
Hull. | 
41. In aſſiſe agar? diverſe where 2 take the entire tenancy, and 
plead to the writ, if the plaintiff ſhews that one of them is tenant and 
that the other has nothing, he who is tenant ſhall not plead de novo 
as fole tenant, Thel. Dig. go lib. 10. cap. 1. ſ. 34. cites 21 


| H. 6. 63. 
Br. Brief. 42. In aſſiſe the writ was, et interim fac. 12 &c. videre tene- 
38 a” menta ill. & ſum. ecs auod [it coram prefat. juſticiar. &c. Et pone 


Thei. Dig. per vad. & ſal. pleg. predictum W. vel ballivum ſuum &c. fi &c. 

92. lid. 10. Qucd fit ibi audiend. ill. recogn. &c. and becauſe it ought to be 

guzd tunc fit ibi, and this word {tunc) was wanting, the aſſiſe was 

S. C. and adjourned, and they were clear in opinion to abate the writ, and 

Nich. 25 the plaintiff was nonſuited; quære if it ſhall not be amended ; 

55 for it is ſaid there, that it has been uſed to amend ſuch writs, and 

: fo they did before Sir R. Newton. Br. Aſſiſe, pl. 4. cites 27 
6 2. 5 

43. A plaint was legt in D. only, whereas there were 2 D. 's 

in the ſame county, aud nene without addition, yet the aſiſe and 

plaint is good enough; becauſe (as the reporter apprehends) the 


judgment in aſſiſe differs from other writs; for he recovers 


ſeifin of the thing put in plaint, per viſum recognitorum, and if the 
thing in the plaint be fo certain and plain, that the recognitors 
may put the plaintiff in poſieſſion, it is ſufficient, D. 84. b. 
pl. 84. Paſch. 7 E. 6. 
S. C.cited 44. In an e for a cellar, the tenant pleaded in abatement, 
by — that the demandant had entered after the laſt continuance; the 
UIICE. 2. . ' 
— jury found that the demandant entered at the requeſt of the tenant, 
231. and only to view the antiquity thereof, and not for any other pur- 


5. C. cited : . 3 . > 4 : _ 
#54" nga pole. The Court held this no entry to abate the writ and judg 


Ch. J. uit, ment for the plaintiff. Pl. C. 91. b. Trin. 3 Mar. Panel v. 


9. Moore and the Mercers Company. | 
45. There were 8 in an aſſije: the defendant as to 7 of them 
pleads nom diſſciſivit; the recognitors as to theſe 75 faund that there 
was ns diſſ-iſin, but found a diſſeiſin as to the 8th.; the writ ſhall 


abate ; for the plaintiff has joined thoſe as, plaintitts in the aſſiſe 


who ought not to be joined. Jenk. 42. pl. 79. 
The repart= 46. Error of a judgment in aſſiſe; aſſiſe was brought againſt 
er ud A. and B. of a portion of tithes ariſing out of 300 acres of land in 


uære how 0 : 
this can be, S.—A. pleads no tenant of the freehold named in the writ, and 


for the jury if &c. Nul. tort. B. pleaded nul tort ; all the Court held, that 


. of neceſſity there ought to be a tenant named, and the jury find- 
t y B. ing that none was named, the writ ought to abate, and therefore 


ville el, the judgment was reverſed, Cro. E. 559. pl. 16. Paſch. 
which is the 39 Eliz. B. R. Cadogan v. Powell. | 


fame thing | | 

a: finding that B. was diſſeiſor and tenant; for it being of tithes, which are in pernancy, he 

[ 202 ] remained always tenant of them to every action, and could not diſpoſe of it as he might 
* ot the land iiſeli. But that net ithſtanding, for this cauſe, judgment was reverſed. 


47. Where 


& «% . 


0, we ws 
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? 
| 


47. Where an affife is brought for a mill it ſhall be de molen- 
dino generally, without exprethng certainly the nature of t 
as griſt-mill, fulling-mill &c. becauſe the mill is the ſubitance, 
and the thing to be demanded, and the other are but additions 
to ſhew the quality of the mill. 4 Rep. 87. a. Paſch. 43 Eliz. 
B. R. in Lutterel's Cafe. | | 

48. The office of a par#-Frrper was granted in reverſion to A, 
the demandant, and afterwards the park itſelf was granted to B. + 
who entered and kept out A. after the death of the tenant for life. 1a 
A. brought an aſſiſe, and had a verdict, bur before judgment en- 
tered into the park, and thre did bunt aud hill a deer, aud tac a 8 
0 
8 


zar! of 
Lites 
ſhoulder of it for his fee, and this entry was aſſigned for error, for C. 
that it had abated the writ, and made the judgment erroneous ; 
but the Court held it no abatement. Bulſt. 4. Hill. 7 Jac. B. R. 


ſuch entry 
Lo abate the 


Shrewſbury (Earl) v. Rutland (Earl). writ,it heing 
: | to another 

purpoſe, viz. to hunt, whereas it ſhould have been alleged that he entered to keep; for in every entry 

the intent of the entry is to be regarded, and Fleming Ch. J accordingly, and that as to the taking a 


ſhoulder tor his fee it is not material, tor he thewed no warrant he had to kill the buck ; beſides, the 
taking of the fee is no entering into the office, but the exerciſing of it; and the whole Court held this 
no abatement. ——8 Rep. 55. S. C. bat 1 do not obſerve S. P. there. 


49. In aſſiſe, if the tenant plcads in abatement he maſt !Iitewiſe 
plead ver in bar at the ſume time, und no imparlance ſhall be al- 
lowed without ſome good cauſe, becauie it is feſtinum remedium, 
and if there are ſeveral tenants, and any of them do at appear 
on the firſt day, the aſſiſe ſhall be f by default againſt them. 
1 Salk. 83. pl. 2. Paſch. 5 W. 3. B. R. Saveris v. Briggs. 


(V) Election of Tenant, Where ſeveral Defen- 
dants take the Tenancy on themſclves. 


I. A SSISE againſ} twe, each too the tenancy and pleaded. The 
opinion of ſome is, that the plaintiſf in this caſe /hall chooſe 
his tenant at his own peril, and this fhall be firſt enquired, and if 
he be tenant he ſhall have his plea, and if not the writ ſhall abate ; 
and by others, though he chooſes his tenant, and another is found 
tenant, vet the writ is good, which does not ſeem to be law, for 
the election of the tenant is material, Br. Aſſiſe, pl. 129. cites 
8 Afl. 1. | | 
2. In aſſiſe againſt ſeveral of rent-ſervice, one pleaded to the aſſiſe, 
ſome of the ethers pleaded jrintenancy in the land out of which &c. 
and other pleas &c, The plaintiff che him, who pleaded to the affiſe, 
fir his tenant, and that he held all the land of the plaintiff by the rent 
&c. and found for the plaintiff by which he recovered. Thel. 
Dig. 149. lib. 11. cap. 37. ſ. 2. cites 17 E. 3. 46. 68. 17 Afl. 10. 
21. and 24 E. 3. 16. 26. 

3. Where they take the tenancy ſeverally, each of the whole, the 
plaintiff may chooſe his tenant by pernancy as well as if they had 
pleaded non-tenure or jointenancy ; but where no ſole tenancy ts 
pleaded, nor non-tenure, nor jointenancy, but a bar, ar to the afſiſe, 

| - 2 there 
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there it ſeems that the plaintiff cannot nor need not to take him 2 
tenant by pernancy; quod nota diverſity. Br. Afliſe, pl. 403. 
cites 1 H. 5. 4. | 
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: 3 1 43ꝗ. Note, by the juſtices in C. B. that in aſſiſe again/? two, the 

I ade ene took the tenancy and pleaded nul tort, and the other took the tenancy, 
. 3-23. abſque Hoc that the other any thing had, and pleaded in bar, there the 


plaintiff ſhall be compelled to chuſe his tenant at his peril, as well as 

if both had pleaded in bar and accepted the tenancy ſeverally ; 

quod nota. * And if it be found that he miſeletted his tenant the 

writ ſhall abate, but he ſhall not be barred ; and there when the 

| tenant [demandant] elecis his tenant and pleads, there they ſhall be 
Quere, for at iſſue before the tenancy ſhall be enquired, and then the tenancy ſhall 
ox be firſt enquired, and after the other iſſue ; quod nota, for this is 


Brooke is ſo. Contrary to ancient books. Br. Aflife, pl. 384. cites || 9 E. 6. 


(Z) Election of Tenant. At what Time it may be. 


* IN aſſiſe again/? tts, who feverally pleaded as fole tenants of the 
cc He, and the plaintiff replied to their pleas without ch 
hi; t-mant, upon which the %% was adjnurned to Weſtminſter, 
and the plaintiff was received to chooſe his tenant after the ad- 
journment. Thel. Dig. 150. lib. 11. cap. 37. ſ. 4. cites Paſch. 

22]. 2. 5. | | 
- Adjourn. 2. Aſſiſe arain/? ſeveral, the one too the entire tenancy, and 
rent, pl. pleased a recovery in bar, and another jad that he is tenant by the 
„sent of the fis, and pleaded the fame recovery in bar, and the 
plaintif without choolng his tenant /ard, that the land recovered 
lies in anther vill, and upon this the parties were adjourned t9 
IWiſtminſter before the ſaine juſtices, and there the plaintiff elected 
the laj?, who pleadod, for tenant, and ſaid, that the others are only 
difleitors, and antwered to him, and prayed to be diſcharged of 
the plea of the others; per Greene, you cannot do fo, for we are 
adjourned upon another point, and becaule they were adjurned 
before the fame Juſtices iu the fame plight as they Were in pas, there- 
fore * Thorpe awarded that he might now .chuje bis tenant, and 
Mould >: adjourned the aflife in pais to be taken; quod nota, Br. Alliſe, 


Shard. pl. 255. cites 23 All. 16. 


* * 
* This 


(A. a) In what Caſes the Plaintiff is compellable to 
chooſe his Tenant ; and the Effect of miſ-eleting 
him, | | 

A BRINGS an aſſiſe againſt two, one pleads the releaſe of 

* the plaintiff of all actians perſonal, the other pleads Join- 
tenancy with C. who ig in full life at dale not named in the writ 3 In 
this caſe the plaintiff ought to elect his tenant, and if he miſſes 

his tenant in the clection the writ ſhall abate. Jenk. 15. pl. 21- 


Cites 17 Atl. 25. : 
: 2. n 
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2. In aſſiſe againſt two, the one pleaded 79 the afſiſe by bailiff, 
and the other ſaid, that he was tenant of the miiety, and pleaded in 
bar, the plaintiff faid, that he who pleaded to the affiſe was tenant of 
the whale, and that the other was not tenant &c. and it was found 
that he whe took the tenancy of the mnety was tenant of the mioiety, 
and it was found for the plaintiff as to ſeiſin and diſſeiſin of the 
other moiety, upon which he had his judgment of this moiety z C 264 ] 
but for the other moiety it ſeems by the argument of the book 
that the writ ſhall not abate, but that the plaintiff ſhall plead to 
the bar of him who was found tenant &c. yet the plaintiff was 
nonſuited for fear of being barred. Thel. Dig. 150. lib. 11. cap. 

437 .. 4. : 

3. Aſſiſe again}? two, each pleaded in bar taking the entire tenancy, 
the plaintiff miſgelects his tenant, which is ſo found againſt him, 
this is peremptory, and he ſhall be barred by the opinion of the 
Court; quzre thereof, and ſce 8 Aff. 1. that it does not go but 
in abatement of the writ, Br. Aſſiſe, pl. 225. cites 20 Aſſ. 4. 

4. In aſſiſe again? A. B. and C.— A. pleaded jointenancy with But in aſſiſe 
one not named &c. "The plaintiff [aid that B. was tenant, abſque one pleaded 
bac that A. any thing had &c. and it was feund that A. and B. had er 
nothing, but C. was tenant, and the ſeiſin and diſſeiſin found, fene net 
upon which the plaintiff had judgment to recover, in as much 747, &c. 
as there was tenant and diſſeiſor named. Thel. Dig. 150. lib. 11. * 
cap. 37. ſ. 6. cites 42 Aſſ. 1. and 33 H. 6. 36. and 37. | ald that be 


Was #97 e- 
wart &c. and it was held per Cur. that if it be found that he is tenant, that the writ ſhall abate immedi. 
ately without enquiring of the jointenancy. Thel. Dig. 150. lib. 11. cap. 37. ſ. 7. cites Mich. 
12 E. z. Aſſiſe 116. ; 

But ſee that in ſuch cafe after ſuch verdie the plaintiff was put to anſwer to the pnintenancy, and 
the writ was not abated ; but ill, as the reporter believes, in as much as if each of the tenants takes 
Une entire tenancy and pleads in bar, and it be found that the plaintiff has illy choſe his tenant, the 
writ thall abate. Thel. Dig. 150. lib. 11. cap. 37. f. 7. cites 44 E. 3. 23. 44 Aff. 32. 


5. In aſſiſe agarmf? 2, the one pleaded in bar, and the other pleaded 
to the aſſiſe by bailiff, and the plaintiff ſaid that he who pleaded in 
bar was nit tenant, and he who had pleaded by bailiff, came in 
proper perſon, and was ready to plead in bar; upon which the 
aſſiſe was taken, and found that he who had pleaded to the affiſe was 
tenant, and further the ſeifin and diſſeiſin, upon which the plaintiff 
recovered, without admitting him who was found tenant to plead 
in bar. Thel. Dig. 150. lib. 11. cap. 37. ſ. 8. cites Hill. 48 E. 3, 
[7] Aſſ. 64. | | 

6. In ailiſe againſt infant and another, each took the entire te- 
zancy, and pleaded in bar, and the plaintitf choſe the infant 2 his 
tenant, and made title to his bar, and ſue was taken upon the title, 
and the aſſiſe charged firſt found that the infant was tenant, and found 
the title of the plaintiff, and the ſeiſin and difſerſin, and that the other 
had diſſeiſed the plaintiff to the uſe of the infant when the infant was 
of the age of a year and a half &c. upon which the plaintiff had 
5 to recover; but writ of error was ſued. Quære. Thel. 

ig. 1 50. lib. 11. cap. 37. ſ. 9. cites Hill. 3 H. 4. 16. 

7. It was ſaid that in aſſiſe agan/? b, if 2 tate the entire tenancy 


and plead in bar, and the others do in the ſame manner ſeverally, and 
| the 


V9 


- 
5” 
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the plaintiff cho:/es ane of then to be his tenant, nd it be ſound that 
all the 6 are Jointenants &. the plaintiff ſhall be barred by the 
miſ-election of the tenant, Ihel. Dig. 150. lib. 11. cap. 37- 
ſ. g. cites Hill. 3 H. 4. 16. and ſays, fee 33 H. 6. 36. 

8. In aſſiſe agarr/? 3, the one pleaded to the alſiſe, and the ether 
2 à releaſe of actions perſoual in har. The plaintiff ſaid that 
he was ſeijed, ard dil erjed by thije 2, to the uſe of him wh3 pleaded to 
the aſſile, and if any fes gun rent be ,itis to defraud # Dim of his tenant, 
and that the fir/t wt ho vieaded trok the pr ts on the day XC. and the 
2 aemurred, by vw. nich the vTit abated by judgment; quod nota z 


and yet the ſtat tute extends as well to Jointenancy as t5 i1en-tenure 


by the equity, which 15 e to maintain the writ againſt à 
pernor, where the tenant of the franktenement is not named; but 
Where the tenant of the franktenement is named, and will lead, 
the plaintiff ſhall anſwer to him; for he has a tenant of the frank- 
tenement, and fo out of the caſe of the ſtatute ; quod nota, never- 

theleſs it ſeems that the reaſon is, becauſe a diſſciſor or pernor may 
well wo a releaſe of actions perſonal, as appears in 35 "4. 6. and 
alſo the plaintitt was not compelled to chooſe any for his tenant, 


cauſa qua ſupra. Br. Aftife, pl. 403. cites 1 H. 5. 


9. 1 it is not like to the © aſe in 21 H. 6. viz. Aſſiſe again 


3, the one tec the tenancy and pleaded in bar, and the other 2 7594 
the tenancy, at que hoc that the Fr A wwho pleaded had any thing, and 
leaded ancient demeſne. I he; plaintiff faid that he was fe ſed till 


7 | 
by all 3 d c iſed t tle uſe of 210 of the 2, who pleided ancient de- 


meſne, who has made a feeffine nt to perjons unknown, and tak the 
profits ; and to the plea -f the other, as the firft, no law &c. by 
which the perner world þ ve taken the tenancy alone, and pleaded 
ancient deineſne ut fu ra, ard was owfted by award, and the aſſiſe 
awarded; for here he was compelled to charje his tenant ; but contra 


2 


ſupra in the firſt cafe. And ſo fee that where they take the tenancy 


ſeue rally, each of the entire, the plaintiff may chogje his tenant by per- 
Nancy as well as if they had pleaded non-tenure or jointenancy, 


| But where ns ſele tenancy i pleaded, nor non- tenure, nor jortenancyy 


but a bar, or to the al/j7, as in the hrſt caſe, there it ſeems that the 
plaintiff cannot, nor 712 9 he to take him a tenant by pernance, 
Quod nota diverſity. Br. Aſſiſe, pl. 403. cites 1 H. 5. 4. 

19. In affiſe againſt 2, the ane plead led in bar a tenant, and the 
ether pleaded na te nant 0 of the frank! "HHS named in the writ &c, 
and the plaintiff made title to the bar, and thereupon to iſſue, and 
it was found for the plaintiff, and that beth wore junterants the 
day of the writ &c. upon which the plaintiff” had judgment to re- 
cover, notwithſtanding that he had made title to the bar, as ac- 
cepting him who had pleaded in bar to be ſole tenant of the whole. 
Thel. Dig. go. lib. 11. cap. 35.1. 11. cites Mich. 33 H. 6. 35. 
inaſmuchas the aſſiſe vas uot charged toenquire of the jointenancy, 

11. And it was ſaid there, that if the aſſiſe had found that 
he auh pleaded in bar was not tenant, but the other, yet the writ 
had been good if there had been tenant and difleifor named. 
Thel. Dig. 150. lib, 11. cap. 35. f. 11. cites Mich. 33 H. 6. 35. 
and ſays it was held there, fol. 36. that if one be con ele to 


chooſe his tenant, and it be tound that he has miſtook his tenant, 
| and 
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and that he had not made title to bar him who is found tenant &c. 
it ſhall be a bar againſt him. But where the diſſeiſor pleads, and the 
tenant to the aſſiſe and the plaintiff make title againſt the diſſeiſor, 
this is only ſurpluſage, and ſhall not grieve, becauſe he was not 
compelled to take him for his tenant; for a man ſhall not be com- 
pelled to oſſaoſe his tenant, but where the tenants ſeverally take the entire 
tenancy, ai! plead in bar, or to the writ, or ſuch like &C. 

12. If it be found that the plaintiff mij-elefts his tenant, the 
writ ſhall abate, but he ſhall not be barred. Br. Aſſiſe, pl. 384. 
cites 9 E. 6. 


- 23 Fi a) Declaration. In General, 


© IN aſſiſe the plaint ſhall not abate for want of form, as writ a man need 

ſhall do; but it ſuffices if it has matter jufficient, Quod 7 uſe _ 

f : order an 

nota, Br. Plaint, pl. 4. cites 22 H. 6. 10. per tot. Cur. rd 
| the plaint 
of an aſſiſe as in cther writs of prœcipe quod reddat. D. $4. b. pl. 83. Paſch. 7 E. 6. ſays that this 
is common learning in the book of aſſiſes in divers places; and that in 8 Aff. <vood was put before 
fafture in a plaint, and ſo a plaint was de annuo reditu unius robæ vel 20s. in the di/ſ- 6 
janive, which could not be good in a præcipe quod reddat, and de guadam pecia ter- [ 20 I 
7&; and this is good in aſſiſe without any certainty of the content. 


(C. a) Declaration and Plaint in Aſſiſe. Certainty 
therein. 


T. AN aſſiſe de uno tenemento is not good for the uncertainty, 
* Arg. Sty. 77. cites 4 E. 2. Fitzh. Aſſiſe 451. - 

2. A plaint was maintained for profit apprender for the exerciſe 
of the office only. Thel. Dig. 67. lib. 8. cap. 5. ſ. 5. cites 3 E. 3. 
Itin. North. Aſſiſe 175. and 12 Aſſ. 23. of eatables and drinkables, 
as pertaining to an office, | | 

3. Aſſiſe by maſter of an hoſpital of 14 houſes, and the one was 
the hoſpital ; and it was ſaid that he cannot have other plaint of 
a hoſpital, nor of a chapel, but by name of a meſſuage. Br. Plaint, 
pl. 20. cites 8 Aſſ. 29. | 

4. In aſſiſe of an office the plaint was f the ſerjeanty of the Andifaman 
Common Bench only, which was parcel of the uſhery of the Ex- 7 dfeiſe 
chequer, and not of all the office &c. becauſe every parcel of an „ 
office may be franktenement. Thel. Dig. 67. lib. 8. cap. 5. e 

f : "a is plaint o 

ſ. 4. cites Hill. 8 E. 3. 384. 8 Aſſ. 7. 1 
f | fice ; but if 
he be diffeifed only of parce/ of the profits, the plaint ſhall be of this parcel of the profits taken for the 
execution of ſuch an office. I hel. Dig. 67. lib. 8. cap. 5. ſ. 4. cites Hill. 13 E. 3. plaint 23. and 
cites 22 H. 6, 11. agreeing. But cites 1 E. 2. Aff. 387, contra, where it is ſaid that a man ſhall 
not have aſſiſe of the appendant, if he be not ſeiſed of the principal; and the plaint of an office with 
the appurterances was adjudged, without making mention of the profits to be taken pro executione &c. 


30 All. 4. and that ſo agrees Mich. 8 E. 4. 23. and Brief, 5 E. 4. 3. but ſays, ſee that the plaint was 
made of the office, and of the exerciſe and of the profits of the office. Hill. 16 E. 2. Aſſiſe 370, 


5. In aſſiſe by J. againſt R. and made the plant of 1005. rent 
ty 
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by the year, and of the rent of a robe by the year or 30s. and of the 
rent of a /eal by the year or 125. and it was challenged, becauſe 1: 
was not certain of the one or of the other, as in præcipe quod 
reddat, or in writ of annuity, as appears anno 11 E. 3. and the 
plaint was awarded good; for it agrees with the deed upon which 
it is founded. Br. Plaint, pl. 12. cites 11 Af. 8. 
6. In aſſiſe the plaint was / 4 acres of willows, and did not ſe; 
font nor meadaw, and well. Br. Plaint, pl. 2g. citcs 11 
| 2 
—— gy 7. Aſſiſe, quod eum diſſeiſivit , certain acres, the plaint was 
and hend abated, becauſe it was not in demeſne. Br. Plaint, pl. 30. cites 
be 14 Aſſ. 214 AiT. 16. 


15. where it 


i cited in a nota at the end of the pl. as Mich. 14 E. 3. Bayliff 6. 


Er aſſiſe of 8. In aſſiſe of rent it was ſaid, that the plaint is not good if it 


wentch . 0 . .. 
the plains be Of rent-ſervice if he does not fay cum pertinentiis; quod nota ; 
was of 4 by which he ſaid of 8s. rent cum pertinentiis. Br. Plaint, pl. 13. 


mark: rent Cites 15 Al. 4. 

EXAM ei- 

wentiir, and fo ſee that he ſhall ſay cum pertinentiis as well of rent-charge as of rext-ſervice, Br. 
Fiaint, pl. 3. cites 8 H. 6. 11. Br. Allie, pl. 69. cites S. C. 5 


9. It is ſaid, that in London it is uſual to ſay what year and day 
| the diſſciſin was done 3contra in other aſſiſe; for in mixed actions 
F 207 ] or real actions the year and day is not uſed to be put. Contra 
in perſonal actions. Br. Aſſiſe, pl. 228. cites 20 All, 16. 
10. In aſſiſe the plaint was of a mill, and did not ſay a wind- 
mill cr water- mill, and yet well; quod nota ibidem. Br. Plaint, 
pl. 14. eites 21 Aſſ. 23. 
E Br. 11. Aſſiſe of rent, the plaintiſf muſt ſhew the Court what rent it 
Aſſiſe, pl. , x © FG he BN ITY 
beg 2 is before the aſſiſe ſhall be awarded, be it upon plea of the tenant 
or by default, or by bailitt, or otherwiſe, by reaſon that the aſſiſe 


Al. 4. 
ſhall enquire of the cauſe of the diſſeiſin, which cannot be if they 
do not know what rent is put in plaint. Br. Aſliſe, pl. 251. cites 
26 Afl. 6. | | 
Br. Affe, 12. Aſſiſe of plaint of the office of muwwer of the maner of P. 
= = cum pertinentiis, and the ſpecialty was, that the office of mower 
S C. but was granted for term of lite, taking {5 many quarters & corn &c. 
mentions it Fiſher demanded judgment of the plaint, for mower is the charge, 


do be cs. and the grain is the profit, and fo the plaint ought to have been 


to be take ; ; 
— of the profit, and not of the charge, and yet the plaint awarded 


. c. good; quod nota, Br, Plaint, pl. 16. cites 30 Afl. 4. 


cited 8 Rep. 
49. b. and ſays, Shard took a diverſity between an ancient office and a new office, and that in the las 


caſe the plaintiff muſt ſew what fee or profit is granted for the exercile thereof: becauſe this cannot 
have fee or profit appurtcuant to ity as an ancient office may ; but otherwiſe of an ancieat office. 


Wherea - 13. In aſſiſe, the plaint is good of a corody Ly name of ſo many 
man is dit" loaves, fo much ale, and fo much fleſh, and 6d. a week, and ſhall not 


e put to aſſiſe of rent of the Od. for it may be part of the coroch. 


: : a corody, | l 
e ſhall not Br, Plaint, pl. 18. cites 40 All, 12. 

have aſſiſe ; | 

of the entire corody, but of this parcel only, and net &y name of a corady, but of ſo much beer &c. Br. 


Aſliſe, pl. 308. cites 39 Aſſ. 4. 
©, pl. 305. cites 3 7 | Diſleiſis 


Alsile, _ -Þ 


Diſſeiſin of parcel is not diſſeiſin of the whole, as of corody, where the diſſeiſin is of the bread, or 

ef the beer, or of the chamber, &c. he may have aſſiſe of this parcel without bringing it of the whole 

corody. Br. Aſſiſe, pl. 76. cites 21 H. 6. 9. 10. per Newton, Paſton and Aſhton. 8. P. and if | 

he brings Aſſiſe of the whole his writ ſhall abate ; but if the corody be of 4 /oaves, and he is diſſeiſed of 4 

ro only, he ſhall plead of all the 4 loaves. 8 Rep. 50. a. cites 3 E. 3. Aſſiſe 175. by Scrcopey and £ 
22H. 6. 9. J P 


14. In aſſiſe, the plaintiff made his plaint of the moiety of a 
piece of land, containing ſo much in length, and ſo much in 
breadth; Tirwit ſaid, where you make plaint f the moiety of a 
piece of land, you ſhall not ſay the length and breadth, by which 
he amended his plaint, and made it of a piece of land entire, 
Br. Plaint, pl. 2. cites 9 H. 4. 3. | 

15. In aſſiſe of office he need not expreſs the profits of the office. 

| The ſame law in aſſiſe of a corody or ſtewardſhip, he need not expreſs 
them certainly, but generally quod difſei/ivit eum of the ſteward- 


ſhip, or of the office of holding Court, Br. Aſſiſe, pl. 388. cites 
E 


Ke ES Hh, 
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4. 2. | 8 | 
| _ In afliſe of an office, the plaint ſhall not be of the office and S. C. cited 
ef the fees and wages, for this is of one thing twice in plaint, but N pn wy 
{hall ſay of an office cum pertinentiis, and ſhall not ſay that the oy B B.. 
office voided by reſignation, and he was admitted, but ſhall ſay Plaint, pl. 
that it voided and he was admitted, and if he ſhews cauſe of the - W 
doidance, it ſeems that he ſhall ſay that it was by death or ſurrender. "= | 
Br. Plaint, pl. 19. cites 8 E. 4. 22. 
17. In aſſiſe of the office of one of the Clerks of the Crown in | 
Chancery, the plaintiff had a verdict, and it was moved in arreſt 
of judgment for that no title is found, becauſe he did not ſhew 
that there was ſuch an office at the time of the graut; ſed non al- 
locatur; and alſo that he did not ſhew what he ought to do, nor 
_ what he ſhould take for his labour, and yet it was held good, and it 
was an office of one of the Clerks of the Crown granted to 2, 
and yet held good. Br. Aſſiſe, pl. 95. cites ꝙ E. 4. 6. | 
18. In aſſiſe of office of parkerſhip, ſtewardſhip &c. he need not 208 
ſhew how the office commenced ; but contra 7 rent- charge, rent- ſeck, 
and common in groſs ; for theſe are againſt common right, which 
offices are not. Br. Aſſiſe, pl. 95. cites 9 E. 4. 6. Baggot's 
_ Caſe, per Brian. 
19. In aſſiſe the plaint was de officio Magiſtri Ludorum Pila- 
rum Palmarum, anglice, the office of the Maſter of the Tennis 
Plays, by grant of the King for life, by force whereof he was 
ſciſed of the ſaid office with the appurtenances for his life, and 
the profits thereof had taken and received to his own uſe till by 
the defendants diſſeiſed. The whole Court held, that where 
the grant was in Engliſh, viz. of the office of the King's Tennis | 
Plays &c. it ſhall have a reaſonable ſenſe, viz, the Tennis Plays for | 
the King's 3 and not only when the King himſelf plays in | 1 
his royal perſon. 8 Rep. 45. b. Mich. 6 Jac. C. B. | 
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Algiſe. 


therein. 


1. I aſſiſe the tenant pleaded bar by his anceſtor; the plaintiff 

replied, that F. his father was ſciſed in fre, and the land was 
ſciſed inta the hands of the King in the time of E. 2. becauſe his 
father was of the quarrel of T. Earl of Lancaſter, and his father 


died, and this plaintiff as heir ſued to the King, and obtained the 
land by livery, and ſo was he ſeiſed till by the defendant diſſeiſed, 
and this admitted a good title without ſbhewing how his fat her came 


[to it, and] without [hewing any] title of right; quod nota, by 
award. Br. Titles, pl. 15. cites 2 Aſſ. . 

2. In affiſe, the plaintiff made title to a rever/i9n by grant of the 
defendant, and did not /hew deed, and therefore it was held no title, 
quod nota bene. Br. Title, pl. 17. cites 8 Aff. 11. 

3. In aſſiſe the tenant pleaded leaſe by R. his anceſtar whoſe heir 
&c. to K. for term f life, who aliened in fee, by which he entered 

for the forfeiture as heir of his anceſtor, and the plaintiff claiming as 
heir of A. where he was a baſtard, entered &c, the plaintiff ſaid, 
Proteſtando, that he is not a baſtard, & pro placito, that he brought 
aſſiſe againſt the leſſee and alienee and recovered, at which time this 
now tenant had nothing nor ever before, and becauſe the judgment 
was againſt a ſtranger which ſhall not bind this tenant, nor 1s there 
fuppoſed to be elder title, of which the eſtate of the anceſtor of the 
tenant ſhall be meſne &c. therefore per Cur, this is no title. Br. 
Titles, pl. 45. cites 10 Aff. 20. | 
In affiſe of 4. In aſſiſe of common, the plaintiff ſhall not have aſſiſe with: ut 


— ſhewing the title, and this in his plaint, uad nota bene. Br. Aſliſe, 


fet forth in pl. 199. cites 15 Aſſ. 5. 
the count. | 


and therefore it was inſiſted that the demandant ought to be nonſuited ; but the writ being returnable 
that day, was ex gratia Curiæ adjourned to the morrow afterwards, and 1t the demandant did not then 
make a title, he muſt be nonſuited, 3 Mod. 273. Hill, 1 W. & M. in B. R. Savier v. Lenthall. 


5. Aſſiſe, formedon, the tenant pleaded acknnuledgment of right 
by fine without warranty to one A. que eſtate he has, and the de- 
mandant ſaid that the 2 anceſtor had only far term of life, the re- 
verſion to him, and aliened in fee &c. and he within age by © years 
entered, and ſo was he ſeiſed &c. and it was held a good title, wich- 
eut ſhewing how the reverſion was to him; for the ſame cauſe the 
_ took, he took for his title. Br. Titles, pl. 16. cites 16 

| Al. 1. 1 | | 

L 209 J 6. In aſſiſe the tenant pleaded bar by eſcheat of his tenant, and 
gave colour to the plaintiff, and well; the plaintiff ſaid, that I was 

ſeiſed and inſerffed him, and fo was he ſeiſed till diſſeiſed, and no title, 
per Cur. for he has not traverſed the bar nor confelſed and avoided 
it, and fo it ſeems that it is no bar at large, quære inde, Br. 
Titles, pl. 46. cites 27 Aſſ. 71. 


7. Aſſiſe by executors, and they were in a manner — to 
| | 60 


(D. a) Declaration and Plaint in Aſſiſe. Title 


Afsile. 


few cauſe, ſeilicet, title in the plaint, and fo they did, ſcilicet, that 
the tenant was bound in a ſtatute merchant to the teſtator, and the 
executors ſued execution for non-payment, and was ſeiſed and diſ- 
ſeiſed by the tenant ; the tenant ſaid that he paid the money to the 
te ator, and ſhewed theresf acquittance, & non allocatur, but the 
alliſe awarded whether execution was made or not, without enquiring 
of the payment or acguittance; for if it be ſo, then he ſhall have 
audita querela. Br. Aſliſe, pl. 279. cites 28 All. 7. 

8. In aſſiſe the tenant pleaded bar, and the plaintiff ſaid that the 
tenant himſelf was ſciſed, and infeoffed him, and fo was he ſeiſed till 
dijſeiſod &c. and good title by feoffment of the tenant himſelf, 
quod nota; and if it be found for the plaintiff, the defendant 
tall go to priſon for the entry againſt his own feoffment. Br. 
Titles, pl. 47. cites 28 Aſſ. 8. | 

8. In aſſiſe the tenant pleaded a recovery againſt the anceſtor of 
the plaintiff, he ſaid that his anceſtor died ſeiſed after, this is no title 
without ſhewing how he came by it after the recovery, quod nota. 
Br. Aſſiſe, pl. 411. cites P. 32 E. 3. 

9. So if the title had been found by verdict [to be] after the re- 
very, quod nota. Ibid. | 

10. Aſhſe of common in piſcary in T. from ſuch a-place to ſuch a 
place, and becauſe it was of profit apprender in aliens ſolo, he was 
compelled to ſhew title, quod nota, title in the plaint, by which 
he ſhewed that A, was ſeiſed of the manor of B. with the piſ- 
cary appurtenant, and granted the manor with the piſcary &c. 
Br. Aſſiſe, pl. 337. cites 34 Afl. 11. | 

11. Of a thing which bears countenance to be againſt common right, 
the plaintiff {hall make title in his plaint, as of office, common &c. 
Intra of a rent, though it be rent-charge or rent-ſeck ; for it 
may be intended nent ſervice till title be made, quod nota. Br. Plaint, 
pl. 1. cre . | 


but the firſt poſſeſſion without any other title ſerves in an aſſiſe of land. 


209 


Br, Plaint, 
pl. 17. cites 
S. © 


Br. Aſſiſe, 
pl. 12. cites 
8. 
A title muſt 
be made ſor 
a rent 
charge or 
rent ſeck, 


Jenk. 42. in pL 79. 


In aſſiſe for the office of one of the clerks of the Privy Signet, it was ruled that where 'tis brought 


for a 10. F4 arainſt common right, the demandant ought to make title in his count Specially 


tis bro ont for lands &c. there it is de libero tenemento 


— 


generally. Sid. 73. pl. 3. Paſch 
B. K. Winde banke v. Beere. 

12. A man ſhall make good title in aſſiſe, by ſaying that F. N. 
was ſeiſed in fee to the uſe of TV. P. which IV. P. infeaffed the plain- 
tiff, who was ſeiſed and diſſciſed &c. without ſhewing what perſon 
made the feoftment to the uſe of W. P. or how the uſe com- 
menced. Br. Titles, pl. 61. cites 36 H. 8. 

13. In aſſiſe of a portion of tythes, exception was taken that the 
title was double, becauſe the demandant preſcribed in the prior of 
g. &c. but held contra; for the ſeiſin of the portion only does 
not make good title in the prior of S. no more than of a rent or 
of any other thing or profit in the ſoil, or fee of another, which 
commenced againſt common right; becauſe, in all other caſes, 
the commencement thereof muſt neceſſarily be alleged by him, who is 
'o make title thereto, whether he be privy thereto or a ſtranger ; 


; but where 


14 Car. 2. 


tor it is againſt reaſon to charge the inheritance or franktene- 


ment 
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ment of another, without ſhewing a ſubſtantial foundation there- 
of. D. 83. a. b. pl. 77. 85. b. pl. go. Paſch. 7 E. 6. Briſtol 
(Dean and Chapter) v. Clerke. 
[ 210 ] 14. An aſſiſe of land does not comprehend a title; it is founded 
| only upon the ſeiſin and diſſeiſin. Jenk. 42. in pl. 79. 


(E. a) Declaration, and Plaint in Aſſiſe. By what 
| Name. 


1. IN aſſiſe of eſtovers, title ſhall be made in the plaint, ſcilicet, 
de libero tenement? ſus in dale, and ſhall make his plaint 7 
reaſonab!s ęſtavers afprender &c. ſcilicet, Houſe- Boot, hay-boot, to 
build a new houſe, and to repair the old; and to incloſe, and to 
burn in his chamber, hall, and to waſh, brew, and bake from 
year to year, in 20 acres of nd, by wiew of the foreſter, or 
without view &c. appurtenant to bis houſe in dale. Br. Plaint, 

pl. 33. cites 4 E. 2. and Fitzh. Aſſiſe 451. 
Br. Nome, 2. Where a man is oed of his guardianſhip of a chapel &c. 
- 1 by one who has colour, as by an undue deprivation of the ordinary, 
Br. Depo- be ought toſue to be reſtored to the name, before he brings ſuit by this 
name; but if be be ouſted by him who has no colour, there he ſhall 


fit ion, pl. 7. 


cites S. C. bring aſſiſe by name of guardian, quod nota differentiam bene. 


Br. Aſſiſe, pl. 187. cites 13 Aſſ. 2. 


(F. a) Plea in Bar. Good. 


1. I aſſiſe the tenant ſhewed that he — was ſeiſed, and leaſed 

to A. upon condition Sc. for life, who leaſed his eſtate to the 

plaintiff, who broke the condition, and ſhewed how, and by which 

he entered without doing wrong; judgment &c. and the aſſiſe 

found accordingly, = which the plaintiff took nothing by his 
writ. Quod nota. Er. Aſſiſe, pl. 153. cites 10 Aſſ. . 

2. In affiſe the tenant ſaid that A. leaſed to the plaintiff for life, 

who ſurrendered his tate ts his leffor, whoſe eſtate the tenant has, 

judgment if aſſiſe; and becauſe he was a ſtranger &c. the aſſiſe 


was adjudged ; for by this he all anſwer ta the ouſter made by his 


feeffor, and net to the ouſter, which is ſupf ed to be made by himſe f 
Br. Aſſiſe, pl. 161. cites 11 Aft. 1. 

3. In aſſiſe purparty was pleaded in bar between parceners, and 
the plea good, without ſaying that the plaintiff was ſeiſed of his part, 
and the plaintiff jaidthat they held in common, abſque hoc that purparty 


was ever made &c. and the afliſe awarded. Br. Aſſiſe, pl. 176-. 


Cites 11 Aſſ. 29. 
4. In affiſe 2 put them in arbitrement, of whom the one has 19 
title, and award is made between them that they ſhall hold in com— 
mon, it is a good bar in aſſiſe, though the award be not in writ- 
ing. Quære tamen. Br. Alliſe, pl. 182. cites 12 Aft. 25. 


5. In aſſiſe of @ rent-charge againſt a feme and others, * oy 
7 | Piende 


_ Akile. 


pleaded that ſhe was endowed before the charge commenced, and the 
V compelled to anſwer to it. Br. Aſſiſe, pl. 184. cites 12 
Aſſ. 40. 

6. In aſſiſe utlawry in treſpaſs was pleaded in bar, and the plain- 
ti f, /hewwed thereof charter of pardon, and had aſſiſe, notwithſtand- 
ing that he did not ſbeto title after the utlawry, Brooke ſays, Miror 
that outlawry in treſpaſs ſhall be a bar. Br. Aſſiſe, pl. 189. cites 
12 Aſſ. 5, | 

7. In aſl it is a good plea that the land was given to the plain- 
Fand this defendant, and to the heirs of the defendant, and that the 
paintiff aliened in fee, by which the defendant entered for alienation 
to his diſinheritance, and a good bar; but xt ſeems that of the one 
moiety this was diſſeiſin to the plaintiff, and of the other moiety 
alienation to his difinheritance. Br. Aſſiſe, pl. 205. cites 
16 All. 11. : | 

8. In aſliſe the tenant ſaid that his father was ſeiſed in fee, and 
ded ſciſed, and H. other of the tenant (who then was an infant) 
ſeiſed for cauſe of nurture, and married the plaintiff wha altened 
*n fer, and re-to3k to him, and the defendant freſhly at full age en- 
tered; and admitted for a good bar. Quod nota. Br. Aſſiſe, pl. 
206. cites 16 Ail. 12. 

9. In atfile the tenant ſaid that the land deſcended to the plaintiff, 
and to one I. who made purparty, ſo that the moiety was allotted te 
ive plaintiff, whereof he is now ſeifed at his will, and the reſt ts 
tne ether, why infeoffed the tenant ; judgment if aſſiſe, and a good 
bar, Br. Aſſiſe, pl. 245. cites 22 Afl. 29. | 

10. In aſſiſe the tenant pleaded j9rntenancy by fine with a ſtranger 
t named, and the plaintiff replied nient compriſe. Per Cur. he 
hall not have the plea, nor (ole tenant the day of the writ pur- 
chaſed; for jointenancy is at the common law, to which he ſhall 
| have no anſwer ; but ¶ it was by deed, the writ ſhall abate by the 
e&mmon law, and fine is at common law, ſo that he ſhall not have 
the plea, that ſole tenant the day of the writ purchaſed, as by 
ſtatute. Br. Aſſiſe, pl. 92. cites 24 E. 3. 36. 78. 

11. Tenant of the franktenement, as the writ ſuppeſed, is no plea 
in aſſiſe; for the writ of aſſiſe ſuppoles no tenancy in the one no 
more than in the other. Br. Aſſiſe, pl. 92. cites 24 E. 3. 36. 78. 

12. In aſſiſe the tenant ſbetued cuſſom in the fee of &. of which 
he 15 lord, and that the feme ſhould have the land during her life, if 
le held herſelf a widew ; and that it ſhe married, that the lord 
Mall have it for her life; and ſhewed that, ſuch widow held, and 
alter married; and he as lord entered &c. Et miror that he did 
not aver that ſhe is yet alive; and the plaintiff not confeſſing the 
crtom ſuid, that long time before that he took the firſt baron, ſhe her- 
[-if roas ſeiſed &c. and the opinion of the Court was, that it is a 
good title of her own ſeiſin, without making other title: quod 
nota, and quære legem inde. Br. Aſſiſe, pl. 258. cites 25 Aſſ. II. 


13. In alliſe the tenant entitled himſelf by fine, and the eſtate of S. P. and 


the plaintiff” meſne between the fine and the execution thereof ſued ; 


and is was awarded a good bar, Br. Barre, pl. 65. cites 29 All. I. bar; quod 
fi M 


211 Alsiſe. 


eonceſſum Br. Barre, pl. 26. cites 21 H. 6. 17. and ſays it is ſaid there, that the diverſity between 
this and the plea of a recovery againſt a ſtranger, and the eſtate of the plaintiff in meſne, is in 


Hill. 8 E. 3. 


14. In aſſiſe in O. the defendant ſaid that the tenements are in B. 
and not in O. Judgment of the writ, and if &c. then he pleads] 
jointenancy by charter with N. &c. Fiſh ſaid, you have pleaded 
to the aſſiſe, and becauſe you have pleaded miſnomer of the vill 
as ſole party, you have % the advantage of the jeintenancy; and 
. ſo was the opinion of the Court. Br. Aſſiſe, pl. 307. cites 
1 30 Aſſ. 2. = | 

15. In aſſiſe ſeveral tenancy is no plea, nor in attaint founded 
upon it; for i , if the one be tenant and the other has nothing, 


1 it ts ſufficient. Quod nota bene. Br. Aſſiſe, pl. 311. cites 30 
ff Aft. 24. : | | 

bi 5 16. In aſſiſe it is admitted a good bar, that the defendant re— 
4 covered damages in treſpaſs in cyer and terminer against the plaintiff, 


and had this land in execution, which monies are not yet levied, judg- 
ment if aſſiſe. Br. Athte, pl. 335. cites 34 Aſſ. 8. 
4 1212 J 17. And by ſome it is a good bar in aſſiſe that you ouſted me, 
4 upon which I freſhly re-entered &c. Br. Aſliſe, pl. 30. cites 
: 45 E. 3. 24. g ; | 
N 18. Aſſiſe gain tenant by the curt ij and the heir, and pending 
? the writ the tenaui by the curteſy ſurrendered and died, and the heir 
pleaded the deſceut pending the writ to the writ, and yet the heir 
was awarded to anſwer, and the writ did not abate ; for though 
he ſhall be now in by deſcent, yet at firit he came to the Jand by 
his own act who made the ſurrender. Quzre if he may plead 
ſuch deſcent in bar. It ſeems that he ſhall not; for it was 


pending the writ; but Rolfe made his challenge to be entered. f 
Br. Aſſiſe, pl. 101. cites 1 H. 6. 1. | 

f 19. In entry in nature of aſſiſe, there the tenant ſaid that 7. * 
1 bis brother was ſciſed in fee, and died ſciſed, and he entered as her, ; 
4 and was feiſed till by the demandant 4iſjeijed, upon which he entered, N 
0 judgment &c. and no plea per Cur. by which he ſaid ut ſupra, 2” 
4 abſque hoc that he d:ffoijſed him, priſt, and the other e contra. Kc 
t Martin ordered the clerk to enter no more but whether he diſſeiſed 
i him or not, quod nota. Br. Aſſiſe, pl. 68. cites 8 H. 6. 2. | Gil 
| 3 20. In aſſiſe the tenant pleaded recovery againſt a ftranger, and he 
cordingly, * ſu - . k ENG 
becauſe in The e/tate of the plaintiff meſue b. tween the title of his writ and thr Ne 
this caſe no recovery, this is a good bar. Br. Barre, pl. 25. cites 21 H. 6. 17. whi 
peſcent can , per Newton. | | Wo 
toil his entry "ſer 
after dis recovery. Kelw. 106. b. pl. 20, Caſus incerti temporis.— Pl. C. 26. b. Arg. cites S. C. title 
| ty ht, 
{ 21. The tenant pleaded that A. was ſeiſed, and leaſed to B. for conſi 
1 x and afterwards E. granted the reverſion to the naw tenant in 29 
1 ee, and the tenant. attorned, ard afterwards aliened to T. in fee, the d 
4 upon whim he entered for the diſinheritance, and the title of the de- the p 
| mandant meſne between the alicnati;n and the entry, and no plea per broker 
N Newton, for it may be true that the eſtate of the tenant is meſic Cites | 

F &c. and yet it muy; be that the father of the demandant diſſeiſed the 
| | aliencey Vai 
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hence, and died jeijed, and this demandant in by deſcent z in which 
caſe the entry of the tenant is not lawful ; but Aſcue, Porting. 
and Nlartin held it a good bar, becauſe it is goed to a common in- 
tent, and if there is fuch ſpecial matter, the demandant may 
ſhew 1t. | Br. Barre, pl. 26. cites 21 H. 6. 1 
22. In aſſiſe the tenant pleaded that he was ſeiſed till by N. diſ- Kal. 183. 


b. wh. K: 


ſci el, upon whom he entered, aud the eftate of the plaintiff meſne be- C feen 
tween the diſſeiſin and the re-entry. Per Newton this is no bar; te nporis, 
but Fulth. Afcue, Yelverton, Porting. and Markham, e contra, _ be 
. - S. 
held it a good bar. Br. Barre, pl. 26. cites 21 H. 6. 17. . 
| ets caute it may 
be that the plaintiff came to the land by deſcent, or by feoffment by one who was in by decent, it 13 
nv plea. ——--lbid. 186. in pl. 29. S. P. 


23. But that therw!/e it is where the tenant pleads that he in- 
ferffed F. upon conſideration, and that he entered for the canſideratian 
broken, and that the eſtate of the plaintiff is meſne, this is a good 
plea, becauſe he may enter upon any deſcent. Kelw. 103. b. 


I. 8. Z | 

24. So if he alleges that his tenant who holds of him altened in S. P. be- 
mortmain, and he within the year entered, and the eſtate of the 1 
Vlaintiſf mieſue between the alienation in mortmain and his entry, ſcent cannot 
this is a good plea, becauſe in theſe caſes the entry of the tenant toll the entry 
== | of the lord. 
is not tolled by any deſcent. Kelw. 103. b. pl. 8. Kelw 

| | b. pl. 20. 

Caſus incerti temporis, and cites 2 E. 4. 6, like matter of entry upon the ſtatute, 


25. In aſſiſe of 2 houſes it is a good flea that they ore tofts, 
and not houſes, judgment of the writ. Br. Aſſiſe, p'. 397. cites 
20 H. 6. 

26. Leeſe for years is no bar in an aſſiſe, but ſhall ſay ul tert, L 213 ] 
and give the matter in evidence. Br. Barre, pl. 80. cites | 

5 . + os 

27. In aſſiſe, if the plaint is of an acre of land, the tenant may ſay 
that it is an acre of word &c, to compel the plaintiff to ſhew title 
Kc. Br. Aſliſe, pl. 497. cites 2 H. 7. 4. 

28. In entry in nature of aſſiſe, the tenant ſaid that F. S. was 
ſeiſed till by D. diſſeiſed, upon whom he re-entered, que e/tate the 
nt has, and no plea, becauſe his bar des not compri/e title; for 
it is not in effect but that J. S. was ſeiſed, que eſtate he has, 
wiich is no plea; but if he ſays that F. S. Twas ſeiſed in fee, and 
mnſerffed him, and gives colour, this is a good bar; for there is 
title; and allo it is not good becauſe he does not confeſs an entry 
ty him e by F. S. and in this agrees 5 H. 7. 11. in treſpaſs in 
conſimili caſu; quod nota. Br. Barre, pl. 1. cites 26 H. 8. 4. 

29. A man may plead a feoffment in aſſiſe made to the plaintiff by 
the defendant by deed indented, by which the defendant infeoffed 
the plaintiff upon condition, and that he entered for the condition 
irikenz for there he bound the plaintiff. Br. Aſſiſe, pl. 483. 
Cites Littleton, lib. 3. tit, Eſtates upon Condition. 
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13. In an aſſiſe, if the tenant £775 that he lend! 


w_ 


PA 
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: / 3 Dn #5 ; J ; ' - tenant wi 
WUnHnant 757 Years, this 1s 10 CGH plea, Dec; auſe te complaint | a 


the demandant 2 ci to have ar aſſie. Kelvy. caſes 
Cat incerti tæuporis. | i : 
ter 17 ＋ 


15 Of 115 diſieihin of a trechold, and! CY this ple a4 the tenant gde rn 
1 


a Irantfencnocnt in the 


_— 


pain un; and alto this reverſion imolics in itſelf a waira: 


TVs to witch the plaintiff mall be competed 
toanlwer, Kelw, 103. b. pi. 6. Calus incerti (empolis. 


* 


14. Every man ſhall plend what is apt and pertinent to his caſe, 
and therefore a diſſeiſor that is not tenant of the land ſhall not 
plead any thing that concerns the LENSES of the land, as a re- | 
leaſe of actions real; but he ſha! plead a releaſe of actions perſonal, L 215 ] 
any Other Fu that excuſcs hiiu of dama; ges. mt 414, 

I5. A diſſeiſor Cannot plead that he is 5 io nant, for this 1s the 
form of a bar, which bar nobody can plead but the tenant of the 


frechold. Jenk. 224. pl. 83. 


R 2 +0 a) 


* 
D 


(H. a) What is a good Plea in Bar. Recovery. 


1. I aſſiſe, the tenant pleaded in bar that he himſelf recovered the 

ſame tenements by affiſe againſt A. and B. then tenants, aud 
the eflate that the plaintiff had was by abatement upon J. pending 
the writ &c. judgment &c. and it was held a good bar. Br. Aſſiſe, 
pl. 143. cites 9 Aſſ. 10. 

2. In aſſiſe the tenant pleaded a recovery of the fame tenements 

before the ſame juſtices in aſſiſe againſt the plaintiff, The plaintiff 
. ſaid that it was of ether tenements taken by the firſt jurors and 
others, and the other e contra, and proceſs made agamyt the fir/? 
Jurors, and by them and others it was enquired if they were the ſame 
tenements or not, and did not ſay that, rot compriſed ; for this ſhall 
be tried immediately, becauſe judgment in aſſiſe is quod recuperct 
per viſum jur. and not fo in other cafes. Br. Aſſiſe, pl. 236. citcs 
221A. 16. = - | 
$. P. Pr. 3. In aſſiſe of tenements in B. the tenant pleaded a recovery in 
— aſſiſe again/t the plaintiff himſelf of the ſame tenements in S. and the 
44E. > fame tenements put in view, and he recovered, judgment if aſſiſo 
| but . &c. and the plea awarded good per Curiam, by which the de- 
13 '* mandant faid that, not put in view, and fo, not compriſed; and the 
other e contra. Br. Aſſiſe, pl. 28. cites 44 E. 3. 4. and 18 Aff, 
16. 19 E. 3. Fitzh. Aff. 77. and 23 Aſſ. 16. 
Br. Titles, 4, If the tenant makes a bar at large, the plaintiff makes title 
Ea cle by recovery, and the tenant deſtroys the recovery by proving it to be 
. vid; it is no plea without making to himſelf title; for if the plain- 
tiff was in by a void recovery, it is no reſort to the tenant; for 
it is not lawful for the tenant to enter upon him, if he has not 
title; and fo ſee that the tenant ſhall not avoid the title of the 
plaintiff without making title to himſelf. Br. Aſſiſe, pl. 103. cites 
36 H. 6. 33. 34 : 

5. Ifa man brings a writ of forcible entry againſt me, and my 
entry is found lawful, and after he brings aſſiſe, this recovery ſhall 
be a bar of the aſſiſe, if the aſſiſe be of the ſame entry, but not 
otherwiſe; per Brian, and affirmed by all the juſtices. 12 Jet 


H. 7. 16. a. pl. 12. 
| tha 
| cap 
. . . o FS 
(I. a) What is a good Plea in Bar. Seiſin in the "Y 
| Plaintiff, b 
Thel. Dig. 1. IN aſſiſe of rent it is a good plea to the aſſiſe, that the rent 75 (K 
143. lib. iſſuing out of 20 acres of land, of which the plaintiff himſelf is ” 


11. cap. 25. ſeiſed of parcel ; quod nota, Br. Aſſiſe, pl. 113. cites 3 Aſſ. 18. 


ſ. 3. cites 
. C.—-t | 
afhſe of ren!-charge it was pleaded, that the plaintiff was ſeiſed of the franktenement of the land out 
of which &c. the day of the writ purchaſed &c. upon which the aſſiſe was taken, and found that tht y 
£7 plaintiff continually took the profits &c. by which the writ was abated. Quzre, tor it 
[ 216 0 may be that he had nothing but at another's will, Thel. Dig. 148, lib, 11, cap. 35» 


ſ. 3. cites 28 AFL 41. 


2 | 2, In 


2 
of 


Aſsile. 


2. In aſſiſe the tenant pleaded to the aſſiſe by barliff, u/ ic! re- 
mained for default of jurors, and at another day the tenant came in 
proper perſon, and ſaid that the plaintiff had recovered of him the 


ſaid tenements pending the writ, and after leajed to him again for 


years, ſo is the plaintiff ſeiſed of the franktenement; judgment of the 
writ, and had it, notwithſtanding that certification dves not lie of 
it. The reaſon was, inaſmuch as ths comes of later time, by which 


the plaintiff jaid that the defendant has continued his eſtate by diſ- 


ſer/in, abſque hoc that he took any eftate of him, and they were at 


ſue upon this, and the afſiſe charged over of the ſeiſin and diſſoiſin. 


Br. Aſſiſe, pl. 158. cites 10 Afl, 24. 

3. In aſſiſe again/? 2, the ene ſaid that the plaintiff was ſeiſea 
ihe day of the writ purchaſed &c. and becauſe the other pleaded as 
t:nant, he was ouſted of this plea ; therefore it ſeems none ſhall 
have this plea but the tenant, and not diſſeiſor. Br. Aſſiſe, pl. 
268, cites 26 Aſſ. 49. 

4. In aſſiſe the tenant ſaid that N. was hr =; in fee, and died 
feijed, and the land deſcended to 2 daughters, who entered and made 
purparty, and conveyed by deſcent from the one to himſelf, and from 
the other to the plaintiff, and that of the moiety the plaintiff is ſeiſed 
at will; and the plaintiſf ſaid that the one daughter was ſole ſeiſed, and 
died ſeijed, and conveyed to himſelf, and the other maintained his bar, 
and reve the ſale dying ſeiſed, Br. Aſſiſe, pl. 285. cites 
28 Aſſ. 30. | 

5. In allie the tenant ſaid that A. was ſeiſed in fee, and died 
ſeiſed, and the land deſcended to the plaintiff, and to B. and C. which 
z/iate of B. and C. the tenant has, and the plaintiff is ſeiſed of the 
34 part at will; judgment if aſſiſe of 2 parts &c. and a good bar. 
Br. Aſſiſe, pl. 297. cites 29 Aſſ. 22. 

6. In aſſiſe of rent, the tenant pleaded, hors de [on fee, and the 
plaintiff ſhewed deed of rent charge, upon which the tenant rejoined, 
that the plaintiff, by force of a recovery, had upon alle title, is ſciſed 
H parcel of the land charged &c. and held per Cur. that the tenant 
thall not have this plea after hors de ſon fee pleaded ; yet the aſſiſe 
was charged, and found that the plaintiff was ſeiſed of parcel &c. 


vet the plaintiff recovered, and the rent was apportioned, becauſe 


the tenant did not fay any thing to the contrary, but it was faid 
that the rent ſhould be extinct for all. Thel. Dig. 149. lib. 11. 
cap. 35. ſ. 10. cites 30 All. 12. and that fo it is agreed, if the 
blamtiff comes to parcel by 3 but otherwiſe it is if he comes 
co parcel by deſcent ; cites 34 All. I5, 


(K. a) What is a good Plea in Bar. Miſnoſmer, 
Want of Addition. 


I. IN aſſiſe the defendant pleaded miſuoſmer, and if &c. hors d- 
uf There hors de ſon fee is void; for it is a bar, and 
the concluſion of the firſt plea; and if it be not found, nul tort 


dc. it is the general iſſue, and then the bar comes too late, as 
+ the 
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5 


FR 
1 N 
my dhe eas EE 
* 14 ok 


7 
& 
-F 43 
3 
2 
i% 
1 
+*% 
4:44 
PT 
CY 

I 


13 


=_ - | Afsile, 


the general ifiue is gone before. Br. A pl. 433- cites 
3E. 3. 15. and Fitzh. Afliſe 172. 

2. It was held that tenant in aflite e, 199 pleads n. * mer of him-- 
ſeth, /hall not jay, et ji trove fait &c. hel. 123. lib. 11. 
c: 


93 1 7 4 
4 citcs Mich. 5 E. 5 — 
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FR ver . I hel. Big. 123. lib. SE cap. 3 f. 5. fays chat ed, 8 
. ts : E. 3 237. Ali C: * nion 18, that! che al; mar Bal, not plec Th H1 prises. 
I - of his dlc, and that in _ 2 of oa the n er - te ns of 
Co * . parcel of i 9 ReNteinnsy of 9 1 5 &c. {aal not abate the Writ but 
* Y only for dlnatelr, | 

«2; y 2292." 7 

Thel. Dig. 123. lb. 11 cap. 5. f. 5. (vis) cites Paſch, 10 E. 3. 501 


4. None ſhall plead miſnoſmer of the vill but the tertenant. 
— 1 b 
[ 


6. In aſſiſe, the tenant [ail the land is in anther vill, and if &c. 
no tenant of the fre ment na * 4, and if &c. nul tart, and per 
Cur. the fir! * deſtroys the 2d, for naue /hail Ih y that the land 
15 in an, Aber vl but the tenant, an 4 therefore by this he has f 


the tenancy ; fo FEY at Ns cannot ſay, no tenant of the tranktenement 
named — Quod nota. Br. Atliſe, pl. 239. cites 30 H. 6. 


Br. SEP Nis 197. Cites 2 Al. 10. 
S. P. Br. 5. Aſſiſe in D. it is no ple a that thęre are 2 D. 5, and none wit! 
Ane. Dl. * 
n oft addition; for the pl intiff fhall recover by view of the jurors, 
#0 Br Aſliſe, pl. 304. cites 29 Aſſ. 53. 
14 5 3 So 4 7 (EE. * Vous ＋ ) 5 
Br: 


way ye . 
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7. In alliſe by a corporation to plead that there is not any fich | 


corporation, goes in bar, Kies not to the writ of affiſe, by which 
the tenant pleaded, that the cot 97 tien Was 1; corporate 2 by ant. 
name &c. Et ſi trove ſoit &c. Thel. Dig. 124 lib. 11. Cap. 5. 
. 22. cites Mich. 22 E. 4. 33. 


(L. a) What is a good Plea in Bar. Nontenure, 


7 if a thing which the plantiff . by reaſon of an 
ce, as the Warden of the Fleet &c. it is a 9000 . a, 
that the Plaint if, 125 nothing in the 7 Vece. Er. Aſſe, pl. 4 


It. Cane 
2. Aſſiſe againſt 25 the one laid that he had nothing &c. and the 


f ge &c. judgment of writ &c, and the writ was abated by 
ward c but at ti is day it is no plea in a;ile to x that he had 
, ' 1N affije, for 


a 
nothing, for this is no! tenure, and nontenure is u 2 plea 
li id is in demand in the writ; but fall joys no tenant of tit 


1,0 
Fra. kt ic Hie "nt 1:47 194 771 the writ, andi, &c. nul tri &c. Br. Aſſiſe, 
Ni 3 I 22. cites 8 All; 14. | 
— — - 7 2 
$1 | afliſe azaint 2, he who 1s not tenant ſhall not jay that the 
2 . — a 


p15 17 11/0 never bad On thing, and if &c. nul tort, quod nota, pcs 
Cur, Br. Aſſiſe, pl. 276. cites 27 Ail. 65. | 


(M. a) 


rther ſaid that h: . the villéin of IV. and heid the land 4 of him iu 


wt 
77 
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(M. a) Plea good. Other Al Miſe or Actions brough 


at other Time. 


» 4 


SoISE of a piece of "In containing 40 2 in length and 

+ 12 in breadth, the defendant faid, that the plain Hur br au71t 

Tie of the _ land, aid made his plaint, and pending this „ has 
bath rt this aſliſe of the ſame land, and the guartities ds not er: 
and yet becauſe he did not deny but that it was of the lame land, 
the weit was abated, and it ſeems otherwile, if the plaintiff had l 218 ] 
not appeared to the firſt afſiſe, which he did, as appears by his 
plaint thereof made. Br. Afliſe, pl. 177. cites 12 Aff. . 

2. In aſſiſe, it is no pla that the plaintiff has ether affiſe pending S. H. Br. 
of the ſame land, which was elder than this aſſiſe &c. if the plaint 1 5 


. Cites 


was not made, for a man cannot know of what thing he will -g af 


make his plaint (in the firſt writ], Contra in dower, . (or other- 2 
Br. Ailiſe, pl. I JO, Citcs * 14 Aſi. 7. wile :t cans 


not appear 
whether 1t 
be the ſuitof the plaintiff}, nor of the ſame land. S. C. cited 5 Rep. 61. b. in Sparry's Caſe.— 


* This ſhould be ig AF 6. 


3. A retraxit is a bar in law in aſſiſe &c. and therefore in 
another aſſiſe the retraxit, in the fir// aſſiſe was pleaded in bar; 
contra of nnſuit. Br. Barre, pl. 93. cites 15 E. 3. and Fitzh. 
Aſliſe, 96. 

4. In aſſiſe »f common of paſture appendant, it was plended in bar, 
that the father of the plaintiff had broug bt gu pernuutat of ity 
which is a more high nature in bar; and the Court would not 
ſuffer it, notwith ſtanding that the plaintiff would have made 
title, quod nota, Tor it 7s ½ bar, Br. A pl. 198. cites 15 
All. 3 

5. In . the tenant pleaded that ei Ma intiſf. had 3 
writ of ente ; in the poſt of the fame FOADmPts, 221 the tent 
in which he had the v1 ei, whack ; Jet] pe nd. NT 5 Ju udzment ol the 
writ of a more baſe nature, and they were at the alliſe, if it was 
parcel of the renements compriſed in the writ of entry or not, ai d 
per Lod. it is a good Pe, the plaint'ff, that, befere the Pringing 
of the writ, he was ſciſe i by the defendant di, 7 *. a::d that 
after the bringing of the writ of entry he re-entered, and was fei 

till by the defendant disse if 4; quære, for of his own pollen he 

cannot make * at this day. Br. Aſſiſe, pl. 305. cites 29 
Afl. 66. 

6. Aſſiſe by a feme, the tenant ſaid, that at anther time the pr. Title, 
feme brought cut ia vita againſt N. hoc eftate he has, to which pl 25. « 
writ the appeared; judgment if ſhe ſhall bring wrzt ꝙ a more baje TOY 

2ature, and held a good plca. Fiſh ſaid, in this ſuit N. appeared 
and diſclaimed, by which the plaintiff entered, and was ſeiſod 
and dilicited, a a good pica, and the aſſiſe was awarded; quod 
nota. Br. Ailie, pl. 333. cites 33 All. 5. 
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Br. ATie, 
pl. 96. S. P. 
czres the 
Book of En- 
tries, fol. 
120. 


But in the 
Year-book 
the reporter 
ſay; Quzre 


Aſsiſk. 


(N. a) Pleas good. Where ſeveral Defendants 
| plead ſeveral Pleas. 


I. ASSISE againſt 2, the one took the entire tenancy of parcel, 

and pliauled to the afſije, the other too the tenancy of the 
reſiuue, and pleades juintenancy hy deed with a ſtranger, by Which 
the ainiſe was not taken againſt the firſt, for it cannot be taken by 
parccis; but proceſs was made by the ſtatute de conjunctim teot- 
fatis to maintain the iſſue, and idem dies to the other. Br. Ail, 


pl. 436. cites 19 E. 2. 


2. Aſliſe again/? 2, each took the entire tenancy ſeverally, and 
pleaded ſeveraliy in bar matter of difficulty, by which the pleint: ff 


elecled the one for tenant as he ought, and demiurred upon the other, 
there if the juſtices will adiaurn the parties for difficulty of the 


bar, yet they ought firſt to enquire of the tenancy, and becauſe 


they aid nit, but adjourned in Bank, therctore it was remand- 
ed from the Bank to enquire F the tenancy; and fo tee in this 
cale afjiſe by parcels; and it ſcems that in this aſſiſe, aſliſe may 
be twice taten. And in the next aſſiſe there againlt the ſame re— 
cord, and failed at the day, this failure does not prej dice him, 
but they ſhall enquire of the tenancy ; and upon this he was found 
tenant, and had a new day to have the record certified, quod 
nota parties, it is agreed that the Court hai! net juffer ary iſſue 
when the tenancy is in debate, till the tenancy be enquired; and ve 
cauſe they ſuffered the one to be at iſſue whom the plaintiff elected 
tenant, and vouched bene. Quære if this be uſual at this day. 


Br. Aſſiſe, pl. 339. cites 35 Aſſ. 2. 3. 


(O. a) Pleas good. Where ſeveral Defendants 
plead ſeveral Pleas in Aſſiſe of Rent. 


I. IN aſſiſe of rent againſi ſeveral, the one anſwered as tenant 7111) 

3 of the ethers, and as to any rent iſſuing out of the tenement; 
which belonged to him, he pleaded in bar, and anether anſwered as 
tenant with the other 3, and as to any rent iſſuing out of that which 
belmged to him 4 the tenements pleaded other matter; and 2 the 34, 
and every one who takes the tenancy ought to jay, that there is not any 
$erucur of the rent named in the writ z and ſo they did. Br. Pleads 
1nzs, pl. 39. cites Book of Entries, 


(P. a) What Pleas Ditleifor may plead. 


1. FNISSEISOR who comes in perſon may plead to the writ, 2s 
it is ſaid, Br. Aſſiſe, pl. 130. cites 8 All. 2, 


tamen; ior he doubts of it. 


2. In aſſiſe, difleifor ſhall not plead j5intenancy. Thel. Dig. 


194. lib. 13. cap 2. 1, 1, cites Paſch. 18 E. 3. Alliſe 77. 
[ | 3. Diſſeiſor 


Alsile. | 219 


3. Diſſeiſor ſhall not plead any record to delay the afſiſe. Thel. _ 
Dig. 194. lib. 13, ſ. 2. Cites it as ſaid 19 Aſſ. 10. | 2 
» 4. In aſſiſe by A. and B. his feme, one who was not tenant 
pleaded io the writ that the feme plaintiff, as feme to one M. by fine 


Lvied between M. and B. his feme, and a ſiranger, rendered the land 4 
#1 the fame ſtranger, que eſtate he has &c. which M. is yet in full %; 
life &, Judgment of the writ, ſuppoſing B. to be the feme of A. ? 
and held no plea in the mouth of the diſſeiſor. Thel. Dig. 194. | 1 


lib. 13. cap. 2. f. 2. cites 19 Aſſ. 10. 

5. Diſſeiſor ſhall not plead outlawry in the plaintiff without 

having the record thereof ready. Thel. Dig. 194. lib. 13. cap. 2. 

ſ. 2. cites 20 E. 3. Aſſiſe 120. Quære. | 

6. It is ſaid by Shard, that in aſſiſe brought % a feme ſole a 

diſſeiſor cannot plead that be is covert with ſuch a one &. Quære. 

Thel. Dig. 194. lib. 13. cap. 2. f. 9. cites Paſch. 20 E. 3. 

Aſſiſe 120, — 19 _= 10. 5 3 
7. But diſſeiſor ſhall plead mſnoſmer of the plaintiff, Thel. v2 he ſha 

Dig. 194. lib, 13. cap. 2. ſ. 3. — 22 Ae: 11 4 gry 


7 himpelf. 
Thel. Dig. 194. lib. 13. cap. 2. ſ. 3. cites 28 Aſſ. 38. 


8. Diſſeiſor ſhall not plead that there are ws dales, and none | 220 J 
without addition. Thel. Dig. 194. lib. 13. cap. 2. ſ. 5. cites 
28 All. 238, 
9. Dilleifor ſhall not plead that one named in the writ died before 
the writ purchaſed. Thel. Dig. 194. lib. 13. cap. 2. ſ. 6. cites 
29 All. 70. | | 

10. Diſſeiſor ſhall not ſay that parcel is in ansther vill not Difſeifor 
named. Thel. Dig. 194. lib. 13, cap. 2. ſ. 7. cites 30 Aſſ. 5. — 

he tene- 
ments are in an#ther vill, Thel. Dig. 194. lib. 13. cap. 2.f, 12, cites n H. 6. 1. 


IT. In aſſiſe, the tenant pleaded, that in writ of coinage brought 
by the ſame tenant againſt the plaintiff of the ſame land, the plaintiff” 
had veuched as tenant after the date 4 the writ of aſſiſe &c. Judg- 

ment of the writ &c. and held no plea to be pleaded by diſſeiſor 
who is not tenant. Quære. Thel. Dig. 149. lib. 11. cap. 35. f. 14. 
Cites 43 Aſſ. 7. LE | 
12. Diſſeiſor ſhail not plead that the plaintiff himſelf is ſoiſed of 
the tenements by ſaying that he himſelf has writ pending against 
the plaintiff of the ſame tenements, to which writ the plaintiff ap- 
pearea as tenant, and vauched to warranty afier ?he date of the ale 0 
&c. Thel. Dig. 194. lib. 13. cap. 2. ſ. 8. cites 43. Afi. 17. i 
13. A diſſeiſor pleaded in bar that he was auterfoits acquit of . 
the diſſeiſin. Thel. Dig. 194. lib. 13. cap. 2. f. 10. cites 40 
Aff. 10. Quzre. | | | 
14. Diſſeiſor may plead any plea which goes in bar, and not in S. P. ac. 
extinguiſhment of right, as a releaſe of all actions perſonal ; and i 
it was clearly admitted, that a releaſe of all actions perſonal is A go in excuſe 
good bar in aſſiſe; but he can not plead. a relcaſe of all the right, ot damages. 
Br. Aſſiſe, pl. 14. cites 35 H. 6. 13. THO 


194. lib 13, 


OS who reed - 


15. Dilleiſor may plead that the paint has entered into parcel 2 
| | . aiter cnes S. C. 


ws nnn ũͥ P:! TR 


£20 | Alsiſe. 


after the laſt continuance &c. Thel. Dig. 194. lib. 13. cap. 2. 
{. 11. cites 35 H. 6. 12. agreed by Pritot. 

16. So that there is u tenant of the franktonement named in we 
torit. Ibid. Cites it as agreed by Pritot in the S. C. 

17. So he may plead n of the of the plaintiff, Ibid. 

per Pritot. 

18. And he may plead the brin7ing an aim of an higher nature. 
Ibid. cites it as agreed by Pri lor. But cites 37 H. 6. 3. contra 
by Choke, Orte. 


(Q. a) Pleas. What good. By Pernor &c. 


PERNOR cannot plead ancient demeſne after he is averred 

pernor, and the reaſon ſcems to be, becauſe none ſhall 
have it but terte 3 and no peraor nor difeiſor. Br. Alliſe, 
pl. 403. cites 1 H. 5 

2. Aud fo it fe eres th t one who is averred pernor all plead 0 
plea after, but traverſe the aſſet, or the on raancy of the profits ; 
but he may plead a releaſe of actions at f, ; but if he pleads 
another plea at firſt, and the plaintiff avers bim pernor, now he 
cannot plead a releaſe ; for it is a departure now, and if he plcads 
this at firſt, the plaintiff cannot v8 him peraor, for it is in 
vain; for a pernor ſhall have this plea. Ibid. 

3. nd ſo care ouzht be taken in aſſiſe, that pernor pleads ſuch 
Pleadſat firſt as fernen might have in caſes where the plaintiff may 
aver pernancy : for if he pleads otherwiſe, and is averred pernor, 
he ſhall loſe his plea ; ; for he cannat plead a fine, recovery, releaſe of 
the richt, nor ether matter by a que eſtate, nor ſuch like; for 7/:5 
is andy for the tertenai:!, if it be confeſſed and traverſed. Ibid. and 
Cites Fitzh. Aſſiſe, 141. 

| 221 ] 4. Diſſeiſor or pe rnor may well * al releaſe of actions perſonal, 
Br. Aſſiſe, pl. 403. cites 35 H. 


(Q. a) Plea good. By Bailiff. 


S. P. an! 1, IT was ſaid that a bailiff cannot delay the aſſiſe by his plea, 
* Br. Aid del Roy, pl. 69. cites 1 Afl. 1. 


abe fall 
/ PP 
OS 


oi the King. Br. Aſſiſe. pl. 11. cites S. C. 


S. P. but 2. . aſſiſe of 10s. rent the tenant pleaded hors de fon fee by Lali, 
1 judgment if without ſpecialty &c. and was received, notwith- 
11283 ftanding it was by bailiff; but the law is contra now, as it is ſaid 
ere; for there. Er. Aſſiſe, pl. 108. Ciies 2 All. 4. 
48 It hogs . 
Hearly a bail: N it! not have any plea but whe "re be may carclude ver, and if &c. no tort, no dilſeiſir. 
Pr. Baillie, pl. 12. cites S. C. Br. Baillie, pt. 22. Cites 25 Aff. 6. that the tenant by bail: $ 
P'eade d br 7: In fees nd the otfier e contra, and 5 cl arged thereupon upon the plea of tlie 
balf. ——jo:, E. 4 ces $, C. acc 3 0 but Procke ſays, Quod mirum. 

3. In 


alsite. 221 


3. In aſſiſe againſt tenant in deter, ſhe cannot plead by bailiff S. P. Br. 


chat ul tort &c. but that ſhe is in derber ready to be attendant to Bee pes 
5 1 » *11* . : 34. CItes 5 
whom the Court ſhall award, Br. Baillie, pl. 33. cites 2 All 12. Aff. 19. but 
| ſhe may 
plead ſo in proper perſon, or by attorney. 


4. In affiſe the bailitF cannot plead to the writ that it was pur- Thel. Dig. 


? fo . . be ot 204. lib. 1 . 
enaled pending angther writ, and that the plaintiff has taken con- 5 1 
tinuance; for he Hall nat plead but that which excuſes the tort of his cites S. C.— 
maſter; and it is ſaid that a diſſeiſor who comes in perſon may 5 1 lo 

2 EET” ». AMT 0 A It 1cems that 
plead to the writ, Br. Alliſe, pl. 1 39. Citæs 8 All. 2. bailiff can- 
| not have 
plea but where he may conclude over nul tort, and this he caunct upon this plea, becauſe it is triadle 
oy record, and not by aſliſe. Br. Baillie, pl. 13. cites S. C. Br. Baillie, pl. 43. cites 8 E. 3. 
S. P. Br. Aſliſe, pl. 425. (bis) cites 8 E. 3. S. P. 


5. In aſſiſe the defendant ſaid by bailiff that the tenements are It ancient 
parcel of the mauer of D. which is ancient demeſne z judgment of 2 
the writ, and if &. He has nothing but for years, and if &c. nul by the aſſiſe, 
tort. Per Herle, if you have nothing in the franktenement, you Þbailf may 


g G . : lead it. 
cannot plead ancient demeſe. Quere if bailiff may plead ancient Br. Baillie, 


demetne; it ſeems that he cannot; for it 7s net triable by afſiſe. pl. 16. cites 


Br. Baillie, pl. 14. cites 9 Aſſ. 2. | | og 5 
202. lib. 13. cap. 17. ſ. 2. cites S. C. and 5 B. 4, 113. N. 15. „ 


6. In aſſiſe the tenant ſaid by bailiff, Hat pending the writ, and 1 
the day of the 70 771 purchaſed, the plaintiff Was Jeijed by diſſeifin _ 1 Eg 
made to the dejendant ; judgment of the writ, and if &c. nul tort, cites S. C. 
and the aſſiſe awarded upon it. Br. Baillie, pl. 15. cites 9 Aff, 4. and Palch. 

9 | 9 E. 3.453- 
| 456. 

7. Bailiff may plead m/prifon of the vill, and of the name. e 

, $ 1 8 - 1 not plea 
Quod nota, Br. Baillie, pl. 25. cites ꝙ Aff. 4. pay horney 

i | cf the vill, 
if his maſter be not tenant. Thel. Dig. 202. lib. 13. cap. 17. f. 5. cites 14 Aff. 16. 14 E. 3. Bate 


liff 9. and 21 All. 27. 
12 
8. Bailiff may plead any exception triable by the affiſe. Br. _ Baillie, 
Sp 25 3 8 | . 29. Cites 
Billie pl. 15. CItt'S 9 Ail. 4. „ 
» h _— 2 ; S. L. 
9. And in aliiſe the tenant pleaded by bailiff that he is parſon 
of ſuch a church, and found his church ſeiſed &c. Judgment of 
the writ, in as much as he is nt named parſon, and if found &c. 
and allowed a good plea. Thel. Dig. 202. lib. 13. cap. 17. ſ. 4. 
C ; { : 4 S P 0 . — . WU 4 + . 3· 
10. Bailiff in aſſiſe ſhall plead that parcel of the manor is in In _ a- 
„b | — . : gainſt an in- 
ar:ther vill not named. Thel. Dig. 202. lib. 13. cap. 17. ſ. 3. 
cites 13 E. 3. Bailiff 8. pleaded by 
the plaintiff was his wvill-in. And it was held, that he ſhall not have this plea by bailiff, but becauſe 
the ward belonged to the king they enquired of the villeinage. Thel. Dig. 202. lib 13. cap. 17.1. 9. 
cites tempore E. . Villeinage 35. and ſays it is held in replevin. Mich. 20 E. 3. Villeinage 10. that 
luch exception does not lie in the mouth oi bailift TE 
B2iliff in afliſe ſhall not plead rar the plaintiff is willein te his maſter 3 quod nota. Br. Baillie, 
pl. 44: cites 20 E. 3. ume of E. I. and Fidh. Villeinage 18. and 35. 


gtsiſe. 


Ir. In aſſiſe, the tenant pleaded by bailiff to the aſſiſe that hg 
had recovered the ſame land again/t A. and pleaded to the aſſiſe, 
which found accordingly, but the plaintiff recovered. But ſee 
at this day bailiff ſhall not plead ſuch plea, nor can verdict find 
matter of record. Br. Baillie, pl. 19. cites 14 Aſſ. q. 

12, In ailife of rent the bailift of the defendant pleaded m:/- 
n:/mer of the vill, and if Sc. that F. N. is pernor of the rent not 
named &c. and was permitted to have both. Br, Baillie, pl. 42. 
cites 15 E. 3. Contra 14 E. 3. and ſee M. 30 H. 6. 1. that none 
ſhall ſay that the land is in austher vill in aſſiſe but the tenant, 
Ibid. cites Fitzh. Aſſiſe, 45. | ; 

13. In aſliſe of nuifance it was pleaded by bailiff, that the place 
in view, and in which &c. extended itſelf ints another vill, which is 
not named in the writ &c. and admitted. Thel. Dig. 202. lib. 13. 


cap. 17. ſ. 7. cites Hill. 16 E. 3. Nuiſance 11. 


9. P. Thel. 
Dig 202. 
lib. r 3. cap. 
17. H. 10. 
cites Mich. 
2& F. 4 31. 


ö a21¹d Hill. 


22 H. 6. co, 


14. Aſſiſe in A. and B. one by bailiff ſaid, that A. is no vill 
nor hamlet, but a houſe in the vill of M. not named, and if &c. nul 
tort, and they were in judgment whether he ſhall have the plea; 
it ſeems that he ſhall. Br. Baillie, pl. 20. cites 21 Aff. 27. 

15. In aſſiſe, one was permitted to plead by bailiff that the land 
7s ſeiſed into the hands of the king fer alienation without licence, and 
2 nul tort ; quod nota. Br. Baillie, pl. 21. (bis) cites 22 All. 5. 

16. Bailiff in aſſiſe cannot confeſs the diſſciſiu, nor can the Court 
take it of him. Br. Baillie, pl. 35. cites 22 All. 35. 

17. In aſſiſe, the bailiff pleaded that no tenant of the franktenement 
named in the writ ; judgment of the writ, and if &c. nul tort, and 
ſo it ſeems that the bailiff may plead this plea where his concluſron 
ſhall be over nul tert; but no plea which meddles with the 


tenancy. Br, Baillic, pl. 10. cites 24 E. 3. 31 


18. In aſſiſe, bailiff of dy/eijor ſhall not ay that the plaintiff 


had nothing &c. and if &c, tor his maſter ſhall not ſay fo, by the 
opinion of the Court ; for he has nothing in the franktenement. 


Br. Baillie, pl. 24. cites 28 Afi. 24. 
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Cites 48 E. 3. 7. 


19. In aſſiſe, the tenant came in perſon and pleaded in bar, and 
the plaintiſf confeſſed and avoided the bar ; the defendant imparted, 
and the next day came by bailiff, and pleaded to the aſſiſe, and was 
well received. Br. Aſſiſe, pl. 332. cites 32 Aﬀl. 7. 

20. Aſſiſe againſt two, the one toit the tenancy, and pleaded in 
var, and the cther to the aſjiſe by bailiff, and the plaintiff oo 
U pleaded to the afſiſe tor tenant, by which came he who pleaded 
to the aſſiſe by baihff, and would have pleaded in bar, and was not 
received, but the aſſiſe awarded to enquire of the tenancy, and 


who is tenant, and of the ſeiſin and diſſeiſin, and found that he 
who pleaded to the aſſiſe was tenant, and that the plaintiff was 


ſeiſed and diſſeiſed, and they were adjourned, and at the day in 
Bank, becauſe the ju/tices had taken the aſſiſe of the tenancy, and 
of the ſeifm and diſſeiſin, and all found for the plaintiff, therefore it 
was awarded that the defendant be forejudged to plead in bar, and 
therefore that the plaintiff recover; quod nota; as it is ſaid there 
29 E. 2. and here appears a:guendo in debt, Br, Aſſiſe, pl. 33. 


21. Ferffment 
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21. Feoffinent with warranty cannot be pleaded by bailiff. Sce 


Br. Certihcation of Aſſiſe, pl. 3. cites 7 H. 4. 45. 

22, It is ſaid, that bailiff may plead all pleas of which he may 
conclude, and if &c. nul tort to the aſſiſe, but not ancient demeſne, 
fine &c. which are bars. Br. Baillie, pl. 32. cites 8 H. 6. . 


23. Bailiff may plead j9intenancy without deed. Br. Baillie, 2 
202. lib. 13. 


pl. 32. Cite 8 H. 6. 9. N cap. 17. 

| | ſ. 13. cites 
Mich. 5 E. 4. 113, $. F- Ibid. ſ. 14. cites Paſch. 9 H. 7. 24. and 11 H. 7. 11. S. P. of the 
part of the tenant; but he ſhall not plead jointenancy by deed by the ſtatute de conjunctim feoffatis, 
cites 34 E. 3. 1. Note, that bailiff ſhi] ſay that the plaintiff Sas nothing but jointly with ſuch a 
one &c. Thel. Dig. 202. lib. 13. cap. 17. 1, 12. cites Bally, 14. 


24. Bailiff may plead the death f one of the plaintiffs in afſiſe. 
Br. Bailiff, pl. 7. cites 21 H. 6. 58. per Aſcue. 


25. But he ſhall not plead that there is no ſuch vill in the ſame 1 2 
ple ad, Ac ſuc 


county, which has been adjudged. Ibid. 5 ill, and if 

| &c. #9 fe- 
rant of the franktenement named in the ⁊urit, and if &c. that the plaintiff was net ſciſed, [3 that he 
may be difſeiſed, and if &c. nul tort, and if the plaintiff avers the tenant to be ferner of tlie protids, 
the S ili may traverſe it, & permittitur, Br. Baillie, pl. 39. cites 1 E. 4. 4. 


26. It is determined that bailiff 2-7 diſſeiſor can not plead that 
there is in the ſame county 2 vills of the. ſame name, and none with- 
eut addition. Ibid. cites 28 Af. 

27. Aſſiſe of 10 acres of land, and two acres of wood, the 
tenant ſaid by bailiff that as t9 5 acres, no tenant of the franktene= - 
ment named in the writ, and if &c. nul tort, and as to two acres of 
wood, it 1s parcel of the 5 acres, and fo he demanded one thing 
twice; judgment of the writ, and if it be not found [then] nul 
tort, nul diſſeiſin; Browne ſaid, this plea doth not lie in the 
mouth of the bailiff, for it relates to the tenancy which bailiff can- 
ut plead, Br. Baillie, pl. 8. cites 22 H. 6. 44. 

28. But he may plead nontenure, for this is as much as to ſay S. P. Thai. 
that no tenant of the franktenement is named in the writ, and fo = Oy 
it amounts to no tenancy, Br. Baillie, pl. 8. cites 22 H. 6. 44. 15. 1 

cites Trin. 


13 E. 3. All. 90. and 22 H. 6. 35 


his maſter, therefore it is good that the tenant be adviſed, for by / wy BT 
him he ſhall not afterwards plead other plea in perſon, nor by at- thu pailit 


But ibid. pl. 15. Brook makes a quzere thereof. —Tbid. pl. 32. 8 H. 6. 9. that he may plead miſnoſme: 
of his maſter. So ibid. pl. 38. cites 26 Aff. 61. per Stontf, but not attorney, for 'tis contrary to 
his warrant. Quere. Thel. Dig. 202. lib. r2. cap. 17. ſ. 14. cites Paſch. 9 H. 7. 24. and 11 
H. 7. 11. that he may plead miſnoſmer of his matter. But ibid, f. 13. cites 22 H. 6. 50. Contr, 
but he may plead it of the plaintiff, Ibid. By the opinion of Mich. 5 E. 4. 113. he ihall plead 
miſnoſmer of any of the parties. Thel. Dig. 202. lib. 13. cap. 17. f. 13. 


30. It was ſaid by Brown, that bailiff ſhall not plead that the 
ſame thing is twice put in plaint. Thel. Dig. lib. 13. cap. 17. f. 13. 


Cites Hill, 22 H. 6. 50. | 
31. Bai- 
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cites 9 H. . 24. 
1. 14. cites S. C. and 11 H. 7. 11 
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31. Bailiff ſhall not ſay that the tenements are in aniher vill 
and if &c, nul tort, Br. Baillie, pl. 8. cites 22 U. 6. 44. 


Br. Baillie, pl. 29. cites S. C.——Thel. Dig. 202. lib. 13. 
Ibid. f. 13. cites Hill. 22 H. 6. 50. S. P. 


32. Thel. Dig. 202. lib. 13. cap. 17. . 15. ſays, that by the 
opinion of Mich. 5 E % l — he cannot plead exccmmunication or 
outiawwry in the plaint? ir. 

33. Bailiff in aſſiſe ſhall plead for his maſter againſt the plain 
tiff, and /o in without wrong donc. Br. Baillie, pl. 28. Cites 8 
H. F. 11. 

34. Balliff in a- fle hall have all cha- enges to the array, and the 
rolls as his maſter ma; Save. Br. Allife, pl. 383 cites 9 i. 7. 24. 

35. Abailiff in aiſiſe ſhall not diſclaim in the land. Br. Aſuſc, 
4 383. cites 9 H. 7, 24. | 


=) 
* 
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36. In aſſiſe, the tenant max le deſcult, and ba: 17 aftheaved for 
him, and count taten by the words dies datus TH Partibus pred, 
and did not fay, ac etiam ballivo prædicto, and ye t good; for the 
party may come after, and plead that which lies in certific: ite, 
and alſo ;udrmert 1 l be given again/l the party, and not againft 
the ! bailif; and 30 precedents a and more were ſhewn according ele, 
that day was given to both; but per Cur. when day is given to 
the parties, it ſerves for the paftics, their attornays, guardlans, bal— 
Jiffs &c. Br. Continuance, pl. 86. cites 11 UI. 7. 10. 

37. In aſſiſe if a man aj bears as Lat of the defendant, the 


plaintiff ſhall not have 7ravorje that be is not his batt Br. Tra- 
verſe per &c. pl. 118. cite 515 H. 7.17. per Lownthend. | 


8. Any Led u! G11 wHnich cerlif: care of all Jie lie baili ir Cantor 
plead. Br. Baillie, pl. 5. 

29. In all caſes „nere the plea of the bailiff is only "TR he 
ſhall conclude, and if it be 6510 ut, nul tort, nul diffeifon 1 I he 
pleads, that the lands are in ax: her vill, or niſue de,, of the plain- 
tiff, or joiutenaucy without deed, he e conclude, and if it be 
found &c. But otherwiſe if he /erws matter which ſounds in bar; 
for then his concluion ihall be, and 5 my maejecr is in without 
tort done; as it he picads a feoffment of the Plaruiff to a flranger, 
gue e eftate his maſter has, or if he thews that his maſter recovercd 
againſt the Plain . Kelw. 117. b. pl. 59. Caſus incerti temporis. 

40. The bailiff may plead an aſfagiment of the land to his mij!r a, 
in name of her deter, or that his maſter had it by exchange, be- 
cauſe in thoſe caſes, though the afie nment or exchange lies not 
in his conuſance, yet the entry by force thereof may be known 
en pais. Kelw. 117. b. pl. 59. Caſus incerti temporis. 

41. A balliſf ſhall picad no plea in delay of the aſſiſe to ſtay it, 
and therefore he cannot plead jorntenancy by deed, for in ſuch 
cafe proceſs ſhall be made againſt the witnefles ; nor ſhall he 
plcad my e lands are az; cfent denieſue, becauſe it is not triable 


by the aſſiſe, but by the Book of Doomſday ; but ſuch picas a5 


are triable by the die ne ſnall plead, as Well thoſe which 70 in bar 


as 


Alsitſe. 


as thoſe that are Fry Kelw. 117. b. pl. 59. Caſus incerti 
temporis. 

42. As he may plead ferffinent of the plaintiſf to a ftranger que 
eſiate his mnſter has, bec aufe of this he may have notice by the 
livery made at the time; for feoffment is a thing lying ia notice 
of the country, and ſo the bailiff may have conuſance of it. 
keiw. 117. b. pl. 59. | 

43. But he cannot plead a releaſe of the plaintiff to his maſter, 
this being a thing not lying in notice of the country, and fo by 
no common preſumption lies in his notice; and fo of 4 warranty 
17 Ef ment. Kelw. 117. b. pl. 59. 

44. The —_— of the writ are, attachias eum vel ball; vim ſuum 
&c. ihe bailiff pleaded in his own name thus, viz. J. de C. 
t1119uam cs "y de B. dicit; and not A. de B. per ballivum 
ſalum. 2 Inſt. 

8 45.1 In an 1 the bailiff cannot 5. ad any matter of record, 
either in bar er is the writ ; for the bailiff carzt plead any matter 
or ary flea out of the point of the aſji;e, nor any thing that is not 
tribe by the a{ſje, nor any plea 7 which he carnal aol lude, et f ee 
Ne : fait, nut tort, nul diſſeiſn. And if therefore the bailiff dee 
plead any matter of record, yet the juſtices ſhall proceed &c. ind 
give judgment; but then the defendant named in the aſſiſe may 
come unto the juſtices, and verify that there was ſuch a matter 
of record &c. and he ſhall have a certificate of aſſiſe by force of 
this act; and the writ that is given in this caſe is after judgment, 
but the certificate of aſſiſe that was at the common Jaw was after 
verdict, and before or afte ee when the verdict was not 
well examined by the juitices &c. the juſtices ex officio might 
examine it. 2 Inſt. 414 & 415. | 
40. A bailiff cannot plead in bar, Jenk. 225. pl. 83. 


(R. a) What may be plcaded after Plea pleaded 
by Bailift. 


ASSISE avainft C. and another, who pleaded to the aſſiſe by 
baili, which remained for default of te uf oi, and came 
3 prof ber perſon, and as tenant was received to plead in bar, by 
the rel. "aje co th warranty of the ance/lor of the plaintiff, for by this 
releaſe he may have ce; ti fication, wad this to avoid circuity, for 
frig/ra Ji per plura quod fieri poteſi per pauciara. And itinere 
bedd. the tenant did it at the ſame day &c. by which the plaintiff 
I chat C. who pleaded had nothing, but R. was tenant; and at 
this day all made default except C. and C. /aid that R. held for 
ifs, the reverſion ta him, and prayed to be received, and Was re- 
cer, becaute the plaintiff refuſed him to be tenant, to which C. 
n ages by this Pleœ; and now C. pleaded in bar as a(ſiynre of 
K. by charter of foaſgment t with warranty of Fe of H. anceſtor of the 
$/nintiff, and was received to do it notwithitanding his firſt plea 
by the releaſe in his ſeiſin, for here is other tenancy by the reſceit 
and concord. P. 14 K. 2. Where a nan pleaded to the aſſije, and 
alter TOus voucſed i to warranty, and ęlcaded in lar as tenant by the 
WArrany, 
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225 Algite. 
warranty, and was received, quod nota bene. Br. Aſſiſe, pl. 163. 
Cites 11 Aſſ. 3. | 
*S.P.pl. 2. Note per Green in aſſiſe againſt 2, the one pleaded nul tort 
hay _ by bailiff, the other pleaded a fine in bar, the“ defendant 20% 
avs Fitch. pleaded by bailifF came in perſon the ſame day, and pleaded in bar, 
Allie, 116. and well admitted at York, for the inconvenience of circuity of 
action; for otherwiſe he ſhall have certificate of aſſiſe after, quod 
non negatur. Br. Aſſiſe, pl. 226. cites 20 Aſſ. 6. | 
Br. Baillie, 3. Aſſiſe againſt 2, the one pleaded that he is vellein . 
Fl. 1 (de) and the other by bailiff pl:aded to the affiſe ; the plaintiff choſe him 
0 pleaded by bailiff for tenant, and prayed the aſſiſe, by which 
he came and pleaded in bar, and was ſuffered the ſame day. 
Br. Aſſiſe, pl. 232. cites 22 Aſſ. 7. . | 
4. In afſiſe one was permitted to plead by bailiff, that the land 
was ſciſed into the hands of the king for alienation without licence, 
and / &c. nul tort, quod nota. The plea not acknowledging the 
bailiff ſhall not grieve the tenant ; but that he may ſay the con- 
trary when he comes, as it is ſaid. Br. Baillie, pl. 21. (bis) 
Cites 22 Aſſ. 5. 

226 1 5. Aſſiſe againſt 2, the one pleaded a recovery as tenant, which 
was denied, and failed at the day, and the other pleaded to the aſſiſe 
by bailiff, and the aſſiſe was awarded of the right of damages, and 
remained to be taken in pais, and the aſſiſe charged of the force and 
arms for the King; and then came the other in perſon, who had 
pleaded by bailiff, and pleaded record in bar, taking the tenancy, 
and then the plaintiff offered to releaſe his damages, and prayed ſeiſin 
of the land, but had it not, but the aſſiſe was awarded in right of 
the damages, and the other was ouſted of his plea, and by the 
reporter it ſhall be enquired of the ſeiſin with force, which was 

the cauſe that the plaintiff had not his prayer. Br. Aſſiſe, pl. 249. 
Cites 23 All. 3. | 
6. In aſſiſe, the tenant pleaded to the afſiſe by bailiff, and diverſe 
dere ſworn, and the tenant came in perſon, and tendered to plead in 
bar by releaſe, and was not ſuffered, and the ſame law where the 
aſſiſe is awarded, though no jurors are ſworn. Br. Aſſiſe, pl. 295. 
Cites 26 All. 18. (but ſhould be) 29 Aſſ. 18. | 
7. Aſſiſe again! 3, 2 appeared, and the 3d made default, but 
one appeared fir him as bailiff, and came the party himſelf, and ſaid 
that he is the ſame perſon, and diſauotbed him for his bailiff, and ſaid 
that it was not his will that he nor any other ſhould anſwer for 
him in this aſſiſe, neither would he himſelf appear nor anſwer 
&c. and it was admitted by all that he may diſavow the bail 
well enough, quod nota. Br, Baillie, pl. 6. cites 8 H. 6. 7. 
4: . may 8. Where bailiff pleads to the aſſiſe, the tenant may come the 
Leaſe in bar; Jam? day, or another day before the alſiſe taken, and plead in perſon 
fr this is matter in bar, whereof [lies] certificate in aſſiſe. Br. Athile, 


matter of pl. 383. Cites 9 H. 7. 24. - 


certificate. 


Br. Aſliſe, pl. 415. cites M. 12 E. 3. and Fitzh. Aſſiſe, 116. 
Aſſiſe 9. Ard if aſſiſe be taken by default which remains till another 


and two 


2 H. day, if it be not entered of record that the tenant ſaid nothing in * 
| 1 | 0 


9 
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of the aſſiſe, then at the day the tenant may plead in bat at large; "nts, oi 

= » | So. . HH - | pleade 4 73 
dure &c, Br. Atl. pl. 383. cites 9 H. 7. 24. he e 

: hb Laililf 

which remained, and at the day the tæus came in perſon, and would have vouched II. why was realy 
tz enter, but not received; the reaton ſcems to be, in as much as w2ucher 1s not a thing of which he 
may have certificate as recovery, fine, releaſe &C: Br. Aſſiſe, pl. 426. cites 8 E. 3. 39. 

For he ſhall nat have ether matter in * perſon after he has pleaded by bailith, Gut only that of which. 
certificate lies, by which they pleaded a releale ; quod nota. Ibid. 

* Nor by at torney, but only that which lies in certificate, per Brown, quod nemo dedixit. Br. 
Baillie, pl. 8. cites 22 H. 6. 44. | 


(S. a) How to be pleaded. 


* 1 aſſiſe, the tenant in dotber pleaded in bar by fine levied 13 


the anceſtor whoſe heir &c. to the baren of the fee, of Whole 
dowment &c. and fherwed part of the fine, and held a good bar, and 
the plaintiff averred that the defendant ſeifed him, abſque hoc 
that ſhe had any thing in dower ; and it was faid, that the ſhall 
not have the aſſiſe without anſwering to the fine. Quære. Br. 
Aſſiſe, pl. 162. cites 11 Aft. 2. | 

2. In aſſiſe of rent, per Cur. plaint A rent-ſervices ſhall be cum 22 

pertinentiis, and contra it ſeems of other rents; and if the de- 


fendant makes default, the plaintiff ſhall ſhew what rent he de- 


mands. Br, Aſſiſe, pl. 185. cites 12 Aff. 41. and ſo he did 


anno 15 Aff. 4. Quod nota bene, | 


3- In aſſiſe, the deed of the ſon of the couſin of the plaintiff of the 
part of his mother was pleaded in bar, and he was coulin, viz. 
jon of A. fon of F. brother to the mother of the plaintiſ, and by 
common opinion it was a good bar; quod nota. Br. Aſſiſe, 
pl. 265. cites 26 All. 34. : 
4. In aſſiſe it is a good har for the tenant to conyey himſelf 
to be tenant by the curtcſy, the reverſion to the plaintiff as heir 
of the feme of the defendant who is dead, by*whom he had ifſire, 
Br. Aſſiſe, pl. 272. cites 27 Aſſ. 31. | 
5. If the tenant pleads recovery again/? the father of the plainti 
and he makes title that his father was ſeiſed, this is not good; tor 
he does not ſhew what time, and then it ſhall be intended that 


it was pending the writ, or before execution, which is no matter, 


Br. Afliſe, pl. 282. cites 28 Aſſ. 17. + 


6. In aſliſe, the tenant made bar, and the plaint!fF made title, 
ts which the tenant ſaid nothing; and the concluſian of the title 
was, et hoc petit quod inquiratur per affiſam, and the tenant the 
like, and therefore ill; for the tenant ought to have maintained his 
bar, and have traverſed or confeſſed, and avoided the title. Ibid, 

7. In aſſiſe, the defendant ſaid, that he had nothing but in right 
ef his wife not named &c. and if &c. nul tort, and the jury found 


verdict at large; and the opinion of the Court was againſt tag 


plaintiff, but adjornatur, &c. Br. Alliſe, pl. 20. cites 44 E. 3. 8. 
8. In aſſiſe, the tenant ſaid, that at another time he recovered the 


fame land againſt J. N. by writ of dawer by petit cape by default 


of the tenant after appearance, and the tate of the plaint!f} neue 
Vor. III. 5 1 etecen 
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betiween the aate of the writ and his recovery, judgment if aſliſe, 
and a good plea, but ſhe was compelled to iv the date of the 


Crit, and fo the did; tor by Finch. it ſhe miſtakes the date, the 
} 


plaintiff may ſay u: ol ticl recor, 4, quod nota; and the plaintiff 


ſaid, that nent compriſe, Pritt, and bs to flue, and proceps was 

made a tne ju 92mMners in the firſt original, and the veiors in 
the writ of view, and the ſummoners in the petit cape, withor: 
mention of any pernors; for it is ſaid there by ail the clerks, and 
per Cur. hat pernors ſhall be iz the grand cape, but nat in the petit 
cape, and the aſſiſe was demanded, and yet this iſſue ſhall not be 


tied by them, but it is to the intent to amerce them it they will 


not come; per the Reporter; and the ſame law where the partics 
plead to demurrer, and che atlile is adjourned, yet the alliſe ſhall 
be demanded ; and tne {ame law at every day of adjournment, 
and yet if they appear they ſhall not be taken; quod nota. Br, 
Aſſiſe, pl. 34+ cites 48 E. 3. II. | 

9. Aſſiſe by 2 againf? 3, the oe £99k the Fenancy ; as 19 tne moet) 
op lers nano WW/1C ich 7 bel: ged to Kt 55 e one 2 the ox 2 fs e ee 4 a 


of hs LU} Dale, and Yu" pt . I. viety | plea * a 'releaje 9 the Father 
2 fame plainti with warranty to IV. in fee, whoje eftate ., 

as, and demandel judgment of this other moiety- of life, and 
the releaſe was of the wiz, and fo the one and the other 4 bar, 
of the entire, and yet it is pleaded and concluded but ts the ms; ety, 


and well, and not double, by all the juſtices except Priſot, 4 


which the plaintiff imparied, and after made title to the bars as 
they were; quod nota; e. per Molle, where one Pleads i in bar 
aſſiſe, and does not tate the tenancy npon him, the plaintiff may 
pro the alſile for nihil dicit, and this it ſeems where a number z3 
or 3 detendants are named in the aſſiſe; contrary it ſeems in 
mA againſt one, for there no other tenant can be but him, but 
in the other caſe ſome may be dilleiſors and fome tenants, Br, 


Aſſile, pl. 99. Cites 37 . 233 24- 


CT. a) Pleadings. Where there is an Alteration of 
the Tenancy, pending the Writ, 


I. IN aſſiſe, the wenn e gr enancy to the wiit, and the 
plaintiff conſe Jed and avziidecd it, for it was made pending the 


Torit, Had there it is ſaid, that proc ls upon the ſtatute ſhall not 


he, but where the deed is tenied, and not where it is confe//ed and 
avide! . Br. Aft Tife, Pi. 128. Cites S 7 AT, 20 
"Yo Note, that e detendant who was tenant demiſed himlſcli 
to the ether pending the writ, which matter was pleaded by the 
Pp! aintiff, and the aſſiſe prayed; & non allocatur; for Herle aid, 
that he would hold the tenement to be in the ſame plight that it 


was when he pleaded; but Wilby did contrary at Note, & fic vide 


inde, and Brooke ſays he thinks, chat if the tenant demitcs 
2 | pending 


— — — — 


fe 


Algiſe. 


pending the writ, and before plea by him p leaded, that yet he ought 
to anſwer as tenaut, and ſo it appears here ante. Br. Afliſe, 
pl. 144+ cites 9 Aſſ. 11. 

3. Ta aſſiſe, if the tenant aliens pending the writ, yet he may 
plead jointenancy with another, for he remains tenant to the aſſiſe, 
notwithſtanding his alienation, Er. Brief, pl. 450. cites 12 
All. 41. | 

4. In aſſiſe, he whos had aliened, pending the writ, pleaded in bar, 
and this was challenged, but becauſe he was tenant m law, the 


plaintiff was compelled to anſwer to him. Br. Aſſiſe, pl. 185. 


cites 12 Aſſ. 41. and t. g E. 3. accordingly. 
5. Aud he who aliens, pending the writ, may plead jointenancy by 
deed, and the plaintiff ſhall be compelled to anſwer to it, wherefore 


he ſaid that he was ſole tenant &c. and writ iſſued upon the ſtatute 


of conjunctim feoffatis. Ibid, and cites P. 21. and T. 21 E. 3. 
accordingly. 


(U. a) Pleas good. Where ſeveral Pleas are plead- 
ed by the ſame perſon, or by ſeveral Attornies 
for one and the fame Detendant, 


15 ASS ISE againſt A. and B. and A. as tenant pleaded releaſe, 

and B. by attorney pleaded to the writ, upon which they 
were adjourned into Bank &c. where B. appeared by another at- 
torney, and ſuid that he is ready to hear the recognixance of aſſiſe, 
and the counſel of B. ſhewed this matter to the Court, and prayed 
his fir/t plea pleaded in pats, which is more for the profit of his maſler ; 
& non allecatur ; for the Court recorded that he is attorney, and 


he- does not ſay any thing by which the aſſiſe was awarded, and 


though there be another attorney, we have no regard to that; 
per Shard. And per Thorpe, if the one attarney renders the land, 
and the other makes deſence, or if the one confeſſes the releaſe, and 
the other dentes it, you ſhall take the beſt piea for his maſter; but 
per Shard, theſe are not alike, and the aſſiſe was remanded of the 
Whole &c. Br. Office del &c. pl. 24. cites 19 Aſſ. 10. 

2. In aſſiſe the tenant had 2 attornies by ſeveral warrants, the 
ene pleaded in bar, and the other to the ajſje, and the plea to the 
aſſiſe was accepted, and the other refuſed ; for where the tenant 
himſelf pleads bar, and alſo general iſſue, the bar is waved by 
the general iſſue, and thoſe attornies are as the party himſelf, 
Br. Barre, pl. 94. cites 20 E. 3. and Ficzh. Aſſiſe, 120. 


(W. a) What ſhall be ſaid Pleas to the Aſſiſe. 


1. A ISE of rent, it is found that all the tertenants are not 
named, this is not material, if it be not pleaded by the de- 


fendant; for otherwiſe it cannot be found, and the tertenant may 


8 2 plead 
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Plead it; but a pernor cannot plead it, by the opinion of the Court. 
Br. Aſl. pl. 396. cites 22 H. 6. 23. | 

2. Where aſliſe is brought againft tertenant in fact, who ſays 
that, no tenant of the franktenement named, this is to the aſſiſe, and 
the plaintiff necd not maintain his writ, Br. Aſſiſe, pl. 399. 


Cites 3o H. 6. 1. 


3. Contra where the afſiſe is brought againſt pernar of the profits, 


and he ſays that, no tenant of the franktenement named, there the 


plaintiff muſt maintain his writ. Quod nota diverſity. Ibid, 


and cites Fitzh. Aſſiſe, 15. 


(X. a) Where the Plea is waved, 


1. A MAN pleads to the aſſiſe, and after was vouched to war- 


ranty, and pleaded in bar as tenant by the warranty, and 
was received. Quod nota bene, Br. Aſſiſe, pl. 163. cites 
Paſch. 14 E. 2. | 


2. In aſſiſe of novel diſſeiſin the tenant pleaded deed of the an- | 


ce/tor of the plaintiff with warranty in bar, and the plaint;ff made 
title, and after the tenant waved the bar, and ſaid that the tene- 
ments are in anther vill, and was not received, but the aſſiſe was 


awarded, Br. Aſſiſe, pl. 107. cites 1 Aſſ. 17. 


it, Para. f.id that he ought te take the aſſiſe in right of damager, as if the bar had been traverſed 
ad found falſe ; but it was ſaid that the verdict thall abate the writ, if the plea of the tenant be 
found that the land ts in another vill; but at this day a man may “ wave his bar, and plead the 
venetal iſſue, but not plead to the writ after bar, ut ſupra, Br. Allile, pl. 107. cites 1 Af. 17, 

* Þr. Aſliſe, pl. 368. cites 44 Aff. 1. 


3. An infant in aſſiſe pleaded entlawry of feliny in har, and at 
another day was ſuffered to plead the releaſe of the plaintiff, Br. 
Aſſiſe, pl. 196. cites 14 All. 15. E 

4. In aſſiſe of rent again/t 2, the one pleaded to the aſſiſe, and 
the other pieaded a recovery in afjiſe of other lands and damages, and 
that he had execution by elegit of the land put in view for the damages, 
and fo anſwered as tenant of this eſtate, and pleaded hors de jon 
fee. The ee elected the other fir tenant, and demurred upon 
him u ho pleaded the record, and well, by the opinion of the Court; 
and at another day he who pleaded the recovery ſaid, that the 
plaintiff himſelf was ſeiſed of the franktenement the day of the 
writ purchaſed, and yet is ; upon which the affiſe was taken, and 
ſo ſee that diſſciſor ſhall have this plea. Br. Aſſiſe, pl. 288. cites 
28 Aſſ. 41. 

5. In aſſiſe by 2 coparceners, the one of full age, the other an 
infant, againſi the 3d coparcener, who pleaded partition in bar again 
the one of * age, and to the aſſiſe againſt the other within age; 
and becauſe he pleaded in bar againſt the one, and to the aſſiſe 
againſt the other, by this he has waved his bar; quod nota, where- 


tore he pleaded the partition in bar againſt both, and the others 
made title, and traverſed the partition, Quod nota, Br. Aſſiſe, 


pl. 310. cites 30 Aſſ. 7. AG 
| c 


th 


vil, 
ta} 
the) 
con 


father, wheje heir &c. which G. after re 
father and his heirs, and gave colour to the plaintiff, the plaintiff 


 Arsile. 


6. Aſſiſe againſt an infant who pleaded a record, and failed at 
the day, yet he may plead other matter. Br. Aſſiſe, pl. 460. 
cites 36 E. 3. 

7. In aſſiſe the tenant pleaded a leaſe Fo life made by G. to his 

eaſed with warranty to the 


claiming by feoffment of the heir of G. after, and becauſe the 
tenant claimed by the heir of G. who made the leaſe and re- 
leaſe, the plaintiff ſaid that the father of the tenant had nothing 
but for life ; & non allocatur, by which he ſaid that he had nothing 
but for liſe, abſqgue hoc that he releaſed &. et non allocatur, by 
which he ſaid that G. did not releaje by the deed, Priſt, and the 


other e contra. Br. Aſſiſe, pl. 347. cites 37 Aſſ. 16. 


8. In aſſiſe sf rent the defendant pleaded grant gf rent to him for 
ten years with warranty by A. uncle of the plaintiff, whoſe heir he 
i, and fo the franktenement in the plaintiff; judgment if he ought 
to have aſſiſe during the term. Perſey ſaid he never had ſuch 
uncle, by which the defendant waved his plea, and pleaded nul 
tort; and fo it is uſed at this day that the defendant may * wave 
a A and take the general iſſic. Br. Aſſiſe, pl. 368. cites 44 
AR ts 

9. In afſije againſt divers, where 2 take the entire tenancy, and 
Pad to the writ, if the plaintiff replies that one of them is tenant, 
and that the other has nath:ing, he who is tenant fhalt nat plead de 
15% as ſole tenaut. Thel. Dig. 90. lib. 10. cap. 1. f. 34. cites 
21 H. 6, 6 | 

10. In aſſiſe the tenant ſaid that the land is in another vill, 
and if &c. us tenant of the franktenement named, and if &c. nul 
tort, And per Cur. the firtt plea deſtroys the 2d; for none /ha/l 
ſay that the land is in ansther vill but the tenant, and therefore by 
this he has taken the tenancy, fo that he cannot ſay, no tenant ot 
the franktenement named &c. For this is quod nota, by which 
he ſaid that, zo tenant of the franktenement is named &. and re— 
lmgaifhed the firjt plea. Br. Aſſiſe, pl. 209. cites 30 H. 6. 1. 

11. In aſſiſe, the defendant had pleaded in bar which remained 
for want of view, and after the view was made, and he came and 
waved his plea, and plraded to the afſiſe, and it was accepted and 
entered; quod nota. Br. Aſſiſe, pl. 402. cites 34 H. 6. 10. and 
Fitzh. Aſſiſe, 20. 


(Y. a) Replication. 


1. ASSISE of tenements in D. the tenant ſaid, that he brought 
aſſiſe of the ſame tenements in R. againſi the plaintiff, and 

this land put in view &c. and he recovered; judgment &c. the 
plaintiff ſaid that this is us plea, becauſe the tenements are in divers 
vill, and prayed alſiſe, & non allocatur, in as much as he jays that 
thoſe tenements were put in view, by which the plaintiff jaid, that 
they are not the fame tenements &c. per Cur. this amounts to nient 
compriſe, by which the tenant /aid, that, compriſed, Priſt, and the 
I 3 others 
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cites 1 Af. 
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*Ailthe others e contra, and the entry was, not in view, and ſo, not com- 


* Priſed, and the others that, put in view, and jo comprijed. Br. I — 
dut there pl. 123. cites * 4 All. 19. 

are not ſo 

maay pleas there, but it ſeems miſprinted for 44 Aſſ. pl. 19. 


In aſſiſe, the tenant pleaded a feeffinent of the gr andfather of 
ad plaintiff whoſe heir he is with warranty ; the plain tuff jaid, 
that the grandſather Was 5 ſeijec, and died 1 ſei] e a, and he entered aud 
vas ſciſed and diſſeiſed, and well, without ſhewing how he came by 
it after ; quod nota, per Cur. Br. Aſſiſe, pl. 450. cites 9 E. 3. 
and Fitzh. Aſſiſe, 155. 

3. In aſſiſe againſt ſeveral, one pleaded as tenant, and ſaid, 
that the plainti / Had a writ of entry ad terminum qui preteriit 
©: peFaing againſt nm of the ſame land &c. to which the plaintiff re- 
plied, that he who pleaded the plea was not tenant, but anther who 
had pleaded to the aſſiſe &c. And it was held a good replication, 
becauſe the writ of entry was of elder date than the writ of aſſiſe. 
But otherwiſe it ſhould be if it was of later date. Thel. Dig. 
194. lib. 13. cap, 2. f. 4. cites 23 Aſſ. 14. E. 3. 24. 

4. Aſſiſe agai! inſt three, the one picader that there cas no ſuch 
in rerum natura as anther named in the writ, and pleaded over 
to the aſſiſe, and therefore the Court did not compel the plain- 
tiff to reply, becauſe the defendant pleaded over to the aſſiſe, and 
therefore need not reply to it, and after the Court diſcharged the 
afiſe, of this plea no ſuch in rerum natura; for it cannot be tried; 
for to ſay that there is ſuch a one is not good. Br. Aſſiſe, ol. 
87. cites 24 E. 3. 26. 49. 50 

$ Where P. is named as ent F the rent, and the defendant 

d that IF. is terant and pernor of the rent nor named; judgment 
4 the writ, and if &c. the other may maintain his writ, and fo 
F did, that P. is tenant, abſue hoc that MM. was tenant & c. there 

e affiſe ſhall be awarded 70 enquire of it, and further of the ſeiſn 

| T5 difleiſin, . Br. Alito, pl. 309. cites 30 All. 5. 

6. Aſſiſe by baren and fene againſt S. of 40l. rent, the tenant 
feid, that the land was cut of th cir fee 3 judgment if without be- 
cialty alſſe, and was competed tr ſhew the quantity of the land, and 
faid, that it was the 34 part of the moicty of the manor of D. 

The plaintiff ſaid, that M. was ſeiſed in fees and eſpouſed the fenie 
Plaintif i and dicd, and the tenant as heir to him enanved the plain- 

tiff of 75 34 fart, and after the leaſed it to the defendant for the 
lite of the olainti fr, rendering 491. for the firſt year, and 10l. for 
the reſt, and ſnewed deed, and prayed the aſſiſe. The defendant 
ſaid, that part of the land 1025 1/1 anothe 'r county; judgment of the 
vwrit, and upon tais at Hue whether it was in frws counties or in 
ene. Br. Aſſiſe, pl. 47. cites 7 H. 4. 29. 

7. A ſſiſe of rent, the tenan aid that the land put in View is alt. 
acre &c. the plaintiff may ſay that it is a houſe. Br. Alliſe, pl. 497. 
cites 2 H. 7. 4. 

8. If a man appears as bailFin : aife, the plaintiff ſhall not hav? 
any thing to jay that he is not bailiff of the defendant, per Townl- 
bend; quod nemo negavit. Br. Alliſe, pl. 86. cites 15 H. 7. 17. 

| | 9: 
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In aſſiſe, if the tenant pleads bar and gives l to the plain- As where 


2 A oo [kr gys th 7771. EE 75 the rerant 
15% „and det, I the fame t - there 7 2 for the Þ plaintiff to ferns — 


m411tain ths /ame title, without more. Br. Titles, pl. 35 CIteS 3 was ſeijed 
E. 4- 1% till by D. 
4e ſed 
«19 infer gi the plaintiff upon whim he entered, it ſuffices for the p! laintiff to ſay that D. did not 
d' ee the plat't 5 without more. * ot es, pl. 38. cites 3E.4 18. 
if the dey t pleads recover; inſt a firanger, and the title ot the plaintiff meſne, it ſut- 

few or che aintiff to fay 585 nul tie! record Ibid. 

Ss it ſeems a Hat 1 5 „dition &c. 5:4 

But if the 2 relet ut makes b. ir, and gives coluur 15 the plain tf, and no title in fut chere! b. ſe- 
veral the 7 i make title; tor he 5 Tray Ke the bar without making Utle, but by 
ſeveral he lay chat, paſſa by the deed ; we in this cate g E. 4. ſome were contrary w tlie other 01 


, X g 

7 = 917 * \ 1 

wit ieee 50 Ibid. 
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10. If in an aſſiſe again)? tus each ta- es the entire tenancy and 


HO in bar, and the demandant ſhews hav they are jointenants 


&c. yet the opinion of Keevle was, that he mujt anſwer to the 
bars, becauſe it appears to the Lourk, that each of them is tenant 
of a moiety, for which he may well anfwer, and then when he 
has pleade 4 for the whole his bar ſhall not be taken to be void as 

to the whole, but for his own moiety good, and for the other 
void. Reiw. 117. a. pl. 58. Caſus incerti temporis. 


(Z. a) Replication, Title therein. [ 232 J 


SSISE ag ainſ two, the one pleaded to the Mae, and the 
other in lar by deed of ef, nent of the grandſather of the 


Pai, with warranty as aſſignee, and ſhewe:d both deed: ; the 


/ Zit ſai tid, nat confelſing the d. ed, that bis Eran {Yfath er 10 @s fe 77 24 

of fee and right, and died fi fed, and he entered as heir, &, and 

was ſciſed &c. and a good title without ſhe: wing how he came to 
"oY & Afliſe, pl. 144. cites 08 11. 


Aſſiſe again tig, the 922 pleaded a reli of all ations per- 


hoe, without takin? the lang, and the other Pleads { Join ten REF 


with a Aranger not named to the writ, and the plaintiff © hee 11144 
who pleaded the releaſe for his tenaut, by w hich the aiſiſe was 
awarded to enquire of the tenancy, and found that he wio pl headed 
jointenancy had nothing, and that be wh pleaded the releaje was 
tenant, and upon this he pleaded the r- cat. ut ſupra without 
taking the tenancyy and found tor the pt: aintiff, and he recovered ; 
and fo ſee the 2 once awarded upon the tenancy, aud after upon 
the matter 3 and if the plaint: 75 replies ta the rel-aje that ajter th 5 
he «vas je. ;ſe, 4 and diet ifed, and found for him, he [all recover With- 
out making title ; and becauſe he who pleaded the releaſe did not 
take the tenancy, nor plead any thing to the right but a relea! 
of actions perſonal, therefore the judgment was athrmed in a 
writ of error. 19 E. 3 3. and ſo ſee that the pla! ut! 7 did nat Fel ly 
here till the pony Was enquired z quod nota. Br. Aſlile, pl. 215. 
cites 17 Af. 
* IF 1 ling g G/ſſe, and the tenant pleads in bar, and I mate 
tile that it was feur id by office that my father was ſeifed and died, 
84 and 
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and held of the King, and I ſued livery and entered ; judgment &C. 
ard proy the aſfiſe, the title is nat good, becauſe he does nit allege 
fiir FT fat ; : for whore he claims by his anceftor, he alleges 3 
in f ct, for the He is only for the Ning, and Mall not ſerve the 
Prarnt or title ; for 1t may be that the office is falſe ; ; but contra 
e @ man claims by the King as in mortdance/tor ; it ſuffices to 
ſay + tha at it was found by office that the anceſtor held of the King, 
and died teiled, the heir within age, by which the King granted 
the ward to the defendant z judgment &c. for there he claims by 
the Ring, and the office ſuffic _ for the Ning; contra where he 
claims by the party. Br. Titles, pl. 39. cites 5 E. 4. 3. 

. afliſe / by Dean and Ch apter of rent Ji: ing cut of 3 acres, 
the defendant a; u,, tenant of the franktenement F 2 acres, 
and as to any rent i{/uing out of ome acre he pleaded jointenancy with 

N N. cf th ie feofment of W. P. and if &c. nul tort &c. and 
15 anctoer acre that he be nothing in it the day of the torit pur- 
cha/ed, nor ever ale an d it found that it be not &c. nul tort &c. 
nd to the 2d acre that the be prod ec Hor of the þ: aint Was aſe fed, 
(77 i none Tas feed. &/ter &c. et non allocatur; for dean and 
clap pter // all have 2 % difſeijin done to th ' predeceſſor &c. and ig 
the firſt plea the plaintiff maintain ed his writ that ſole tenant &c. 
and to the other that tenant as the writ ſuppoſed &c. and fo tec 
where he ſhall! maintain his writ &c. and lee that he pleadcd in a 
manner nontenure to the one acre, which 75 no plea in aſſiſe, as it 
is faid often elſewhere, but Hall ſay that, no tenant of the fra. - 
tenement named in the writ, Br. Aſſiſe, pl. 490. citcs 1 F. 5. 4. 
So ifthe 5. If in aſſiſe the tenant pleads in bar that his father was jeijed, 
— hor and died, and that he as jon and heir entered, and gives coluur to 
te ui the demandant, he may reply that he himſelf was 2 d, till by th: 
Si father of the tenant diſſeijed, and that he made ee claim, au 
233 af.er the death of the father entered, and was ſciſed till &c. and yet 
e he founds his title upon his own poſſeſſion, Kelw. 103. a. pl. 5 


fete 4, T 22 


in/:-f:4 the Caſus incerti temporis. 
Tenant, pon 
vm be entered, and was ſeijed till &c. Kelw. 103. a. b. pl. 5. 


Butifthe 6. In aſſiſe the tenant pleaded the feoffinent of the 1 


eee with warranty, and the demandant replies that after this feafpment 
. wy i nm franger was ſeiſed in fee, and infeoffed the demandant in fee, and 
the feciment fo he was ſeiſed till by the tenant di Jeiſel. Keble argued that this 
e, is no good replication, without ſhewing how the ſtranger came 15 
es; Tg this land; tor it ſtands indiflerent to the Court, whether the 
fefa. ad ſtranger came to the land by title or diffeifin, and then it mult 
- ar be intended molt itrongly againſt him that pleads it; for when 
„th A man 15 in by right, as it is confeſſed the tenant was, it {hall not 
had been a be intended that the land is rightfully Olf of him, without ſhew- 
good nou ing how, and the demandant cannot make his title at large, be- 


q- r the 4 5 
3 * | Cale the tenant in his bar has conveyed the land to hinielf by 


1 bobs r, the dc mandant, and to this intent the title is not . Kelw. 
ao 858 112. a. b. pl. 41. Caius incerti temporis. 
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whether he that died ſeiſed came to the land by diſſe iſin or otherways, becauſe by the dying ſeiſed 
e entry of grry man is tolled; per Keble, Arg. Ibid. Ss if the Cemandant rer es 


thai 


and from the rent arrear after the recovery, and it was awarded 


Aſsile. 


233 


that the King was entitled by office, and conveyed the lands te vim for every one is bound by the 


office; per Keble, Arg. Ibid. 


But the reporter cices 38 H. 6, 2. in the end of the plea, and 28 II. 6. 5. in the end of the plea, 


and 9 H. 6. 4- S. P. contra. 


(A. b) Recovery upon other Title than ſet forth 
3 in the Count &c. | 


I. JN aſſiſe of rent the tenant made default, and it was demanded 

what rent it is, who ſaid, rent-ſervice. The afſiſe ſaid that 
the land was cut 4 the fee and ſeigniory of the plaintitt, but he and 
thoſe whoſe eftate he has, have had rent out of that land time out of 
mind, and the plaintiff in aid of it ſhewed forth a deed, by which 
he purchaſed the rent, but no deed of commencement »f it, and the 
plaintiff recovered by award ; quod nota, notwithitanding that 
he ſaid that he demanded rent-ſervice, & nota bene. Br. Aſſiſe, 
pl. 188. cites 13 All. 4. | 


(B. b) Judgment. And what recovered. 


I. A SSBE by M. of the entire land, and becauſe upon the 
pleading and demurrer upon it, it appeared that the 
pon had title but to the motety, and the tenant having title to 
the other moiety, it was awarded that the plaintiff ſhall recover 
but the moiety 3 quod nota. Br. Aſſiſe, pl. 493. cites 8 Aſſ. 33. 

2. Aſſiſe of 20/7. rent, and the tenant fhewed deed, by which 
the plaintiff had leaſed to him by deed for life, r-ndering the rent, and 
as to 426. ſhewed a releaſe of the plaintiff, which was confeſſed, and 
yet the plaint ſhall not abate; for thzs dees not 29 but in bar, as 
it ſeems, for this part; otherwile it ſeems of receipt of part pend- 
ing the writ z and to the reſi, he ſaid that he himſelf, viz. the tenant 


ar life, had brought aſſiſe agaiu/t the plaintiff for aiſerſin done by 


him of the land now put in view, whereof &c. againſt the plaintiff 
his leflor, where it was ſound that the plaintiff his leſſor had diſ- 
ſeiſed him, by which it was awarded that the leſſee recover ſeiſin & e. 
and the jury gave the leis in damages by reaſon of the rent re- 
ſerved upon the leaſe, and recouped the damages for the time 
that the leſl.r was tenant by difleiſin, and for his time he is 
ſerved of his rent, and demanded judgment as to this parcel &c. 
and for the rent due after the recovery, he ſuid that he had been at 
all times ready to pay, and yet is, and tendered the money in Curt; 
and the other averred that he had not been at all times ready &c. 


Per Herle, this is no plea, by which he awarded the aſſiſe, which 


ſays that the rent of one term was arrear before the diſſeiſin of the 
land, and another term was arrear after the recovery in the aſſiſe, 
and the leffor diſirai ned, and the leſſee made reſcous, and would not 
pay without acquittance to the damage &c. and they were com- 
pelled to ſever the damages from the rent arrear before the recovery, 


that 
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that he recover the rent of 2 terms, and damages 1008. and ſo 
note that the rent due before the in was not loſt by the dif- 
ſeiſin. Br. Aſſiſe, pl. 141. cites 8 Ail. 37. and Trin. 4 E. 3. 
accordingly. 

3. Aſſiſe again A. ans I other 5, and it Toas found that the bar: 
<was for ied in fee, and infreſ red the piain, tiff « after that he had married A. 
tre defendant; and the guardian 9 gued her deter, Who was ready 
to be attendant to whom the Court ſhould award, and the 9% 
is brought againſt the heir aud A. jeme ef the father, and It was 
awarded that the plaintiff recover 2 parts, and the feme retained 
the 2d part in dower ; for ſhe was no party to the Gitleitin, and 
the zd part of the damages was r-couped 3 quod nota, And it is 
ſaid there in the end, that F abater or di ſerfor affigns dower, the 
feme ſhall plead in bar againſt the heir, if no _covin was in her. | 
Br. Aſſiſe, 71 181. Cites 12 All. 20. 

4. In ll ſe of the chapel! of B. the plaint was of a houſe and 3 
acres, with the appurtenances, » and the caſe was, the Plaintiſf WAS 
in of the co. er of F. dl Lo right had, and the defendant made 
ugg geſlisn to thy - King that it was of his patronage, and gamed col- 
tation of |. an, and 9: hed the pla intiff, a and he brought a/}iſe and re- 

covered, and the value of a year a;/9, which was paſſed aſter verdic 
but I rin. 15. ſuch Jud ment was reverſed, becauſe it was of 
damages after verdict; and alſo the plaintiff in his title made 
himſelf guardian, and not in the original. Br. Aſſiſe, pl. 187. 
Cites 13 Aſſ. 2. | | 

5. Aſſiſe of a place containing in length 40 fot, and in breadty 
20 Het, and found for the plainti ff by which the plaintiff recovered, 
and found ig damages ; far the place was amended by builling, and 
well, and ſo no damages awarded. Br. Aſſiſe, pl. 194. cites 
14 Aſl. 13. 

P: A deed of c Hr mation which makes the eftate of the plaintiff, 

be found by verdic? at large, though the deed was not pleaded 
di given in evidence. Cintra of a deed which does not make the 
efPats, and is not pleaded, and the plaintiff recovered, and damages 

taxed by the jury, and damages taxed pending the writ. Br, Alliſe, 
pl. 229 cites 18 Aft. 

In affiſe the tenant pleaded releaſe, bearing Bate in a foretg1 
come wy and the plaintiff denied it, and thereupon were adjourne! 
ant; Bank, and at the day the tenant made dejauit, whereupon the 

aſſiſe was awarded at large. Per Shard, if the dd had been feund 
falſe, the plaintiff by releaſing his damages might have judgment 
1e land, and the entry in the roll thall be, quod * ns petit, 
guod non inguiratur de damnts, and not that he had releaſed his 

damages &c. Fitzh. Allie, pl. 125. Cites 22 E. 3 3 4+ 
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The plain= 8. In aſſiſe a prior plaintiff hall recover the arrears of his own 
1 time, and * of the time -of his |. #dece(ſor, and of a term after the 
8 * 8 urnment of the aſſiſe, for it was in alliſe of rent. Br. Aſlſiſe, 


75 F 2 7. © Tits 
ter 1 curred pl. 3 4. cites 29 Atl. 59. 
421. 


— 


adjournment of the afſiſe, viz. the rent of this quarter with Lis damages, Br. Aſſiſe, pl. 330. cites 


31 All. 37, 
| I; 


It was ſaid for law, that in aſſiſe of rent the plaintiff may recover all the damages againſt the te- 
mant, though he has not been tenant but one month, and the arrears by 20 years by the ſtatute. Quære 
by what ſtatute? It ſeems to be by the ſtatute of Clouceſter, 101. Br. Aſſiſe, pl, 10, cites 33 H. 6. 46, 

S8. P. Br, Ailile, pl. 443. | 


9. By ie of office cum pertinentiis, he ſhall recover all that 
is appendant tro it, Fer Shard, this is true upon ancient title 
only, and not upon a new grant. Br. Aſſiſe, pl. 308. cites 30 


All. 4. 


10. In annuity a man recovered damages in aſſiſe t the value 
of the land, incurred pending the writ till judgment. Br. Aſſiſe, 
pl. 47. cites 7 H. 4. 16. | | 

11. In treſpaſs, if the termor for years is ouſted,. the leſſor ſhall 
have a/Jiſe, but not recover damages; for the termor has the poſ- 
ſeſſion, and only he is damnihed ; per Brian J. Quod non ne- 
gatur. Br. Aſſiſe, pl. 83. cites 15 H. 7. 4. 

12. The judgment is, quod recuperct ſeiſinam. Arg. 10 Mod, 
125. 


(C. b) Damages. Charged with Damages who, 


where there are ſeveral Occupiers &c. 


I. A® SISE again/? ſeveral, it was found that the plaintiff was 

diſſeiſed by ene named & c. Parle ſaid, that the diſſeiſor is 
not ſufficient, and therefore prayed that the tenant anſwer the 
damages. Perſey ſaid this is no reaſon but for his own time, for 
it may be that the plaintiff has omitted others; but becaule the 
diſſeiſor was not ſufficient, therefore the plaintiff ſhall-have judg- 
ment to recover the entire damages again/t the tenant; and it is 
ſaid, that Green awarded in Kent, that where ſeveral were named 
who had the occupation, and none was ſufficient but the tenant, 
therefore the tenant was charged of all the damages. Br. Aſſiſe, 
pl. 318. cites 31 Aﬀl. 5. 


For more of Aſſiſe in general, ſee Diſſeiſin, Entry, Mort- 
danceſtor, MNontenure, Prelencation, and other proper 
titles, 


Attachment. 
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Attachment. 


(A) How conſidered. 


I AN attachment is a non omittas ir. itſelf, and therefore the 
ſheriff may break his hauſe to take him; per Coke Ch. J. 
Roll. Rep. 336. Hill. 13 Jac. E. R. Briggs's Caſe. 

2. An attachment after à decree for dijmiſſion, is in nature of 
an exccution at law, and a general pard;n may pardon the con- 
tempt, but not the debt. Fin. R. 253. Trin. 28 Car. 2, Bar- 

Ons mo. Tam v. Dennet. N | | — 

e wa 3. Upon a motion for an attachment for not returning a man- 
attachment damus, Holt Ch. J. ſaid, that an attachment in Chancery on an 
on an alias alias and pluries is returnable in this Court, and is not merely for 
mandamus, : age 3 

Holt Ch. j. conte mpt, but is really an action whereon the plaintiff ſhall recover 
fail, it had damages far the delay in not executing the writ; and we have 
been fome- without reaſon gone on in imitation of Chancery, It is a con- 


time grants - 

ed, burrot tempt not to return the fir mandamus ; therefore let a return 
frequently, be made within a week. 12 Nod. 164. Hill. 9 W. 3. Anon. 
and that | | 
there are two forts of attachments upon a mandatory wr: tlie one entitles the party to his action for 
damages, and that muſt be on the pluries; and the other niſties the contempt, which may be on an 


ales. 12 Mod. 243. Paſch. 13 W. 3. | 

4. Upon an attachment, the par 7s only to _ interraga- 
teries, and if he can ſwear off the can mpt, he is diſcharged; and 
ignorance of the law cannot be plead. in juſtification of an act 
againſt law, but may be offered in n. gation, per Holt Ch. J. 
12 Mod. 348. Paſch. 12 W. 3. „ 


(B) Of what Things. 


7. TY debt, treſpaſs &c. a man ought nat te attach the defendant 

by the horſe upon which he rides, where he has other goods by 
which he may make the attachment, and therefore it ſeems that 
if there be no other goods, that then the officer may attach him 
by the ſame horſe on which he rides. Br. Attachment, pl. 23. 


cites F. N. B. 93. (H) (J). 
i | 2. A 


Attachment. 


2. A ſingle thing only ought to be attached; per Powell J. 
And per Treby Ch. J. it ought to be a reaſonable diſtreſs to com- 
pel the defendant to appear. 2 Lutw. 1457. Hill. 9 W. 3. 
Had v. Ward. 
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t cannot be 
It corn out 
of ſacks, but 
it it might, 
tis to be kept 
by the bai- 


lit, and he ought not to deliver them out of his hand to the plaintiff, Cro, E. 230, pl. 20. Paſch. 


33 Eliz. 3. B. R. Mead v. Bigott.—z3 Le. 236. S. C. 

3. Goods diſirained or impounded cannot be attached. Cro. 
E. 691. pl. 28. Trin. 41 Eliz. C. B. in Caſe of Humphrey v. 
Barns. 


(C) Forfeiture of the Goods &c. attached. In what 
| Caſes. 


I. THE defendant juſtifed, becauſe the plaintiff was attached Ly 
writ, upon plaint in court baron, and made default at the 

day, by which the attachment is forfeited. Quære, for it is not 

adjudged. Br. Attachment, pl. 2. cites 28 H. 6. 9. 

2. If defendant is returned attached in treſpaſs by 20 ſheep, or 
ſuch like pretii &c. he is e/orgned at the day, as he well may; and 
at the day makes default, he ſhall forfeit the attachment. Br, For- 
feiture de Terres, pl. 3. cites 34 H. 6. 9g. 

3. So if he had made default at the day of the return of the at- 
tachment, and had not been eſſoined, quod nota z and per Aſhton, 
if he appears at the day of the attachment, or at the day of efloign 
returned, he ſhall fave the attachment, otherwiſe not. Br. For- 


C 2873 


Br. Attach « 
ment, pl. 2. 
cites S. C.— 
Note perBil- 
ling, Wang. 
and Nedham, 
goods may 
be attached 
by proceſs 
cut of court 
b:r-, and 


teiture de Terres, pl. 3. Cites 34 H. 6. 29. But nota, there the if the de- 
caſe in the margin, becauſe by the eſſoin the goods were ſaved ; tendant does 
therefore per Cur. writ iflued to deliver the goods, and therefore n Aen. 
they ſhall not be forfeited by default at the day of eſſoign, quod ment is for- 
nota, | feited to 
the lord of 


the manor. Br. Attachment, pl. 19. cites 24 II. 6. 49. 


But it i Cabs there that t. 


37 H. 6. it 


was held by Aſhton, Danby, Moyle, Davers, and Choke, that no goods attached thall be forfeited but 
in courts of record, and not upon juſtices in the county; but contra inde M. 32 H. 6. But this 
matter is not reported in 37 H. 6. and in the Caſe ot the Prioreſs of Rumney, there it was taken that 
the attachment in court baron ſhall be forfeited ; for it is in vain to make an attachment, fi nihil inde 
eveuerit, —Br., Forteiture de Terres, pl. 4. cites the ſame caſes accordingly, and that by 32 H. 6. the 
attachment is forteited before the theritfor in juſticies; and fays, that from hence it ſeems that it is 
tortcited, tor the court of the ſheritt is only A court baron. | 


4. Where the defendant is returned attached by ſuch chattels Br. Eſ- 
upon writ of attachment, in debt &c. and at the day he is , en 
ſcigned, and at the day of eſſoign adjourned the defendant makes ** 
d-fault, yet the goods attached are ſaved, notwithſtanding the. 
detault after; per Cur. and yet if he had made default at the da 
of the attachment returned, the goods had been clearly forfeited 
quod nota &c. Br. Attachment, pl. x1, cites 21 E. 4. 78. 3 

5. In 
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Br. For fei- 
ture, pl. 2. 
eites S. C. 
Br. Treſ- 
paſs, pl. 28 2. 
cites S. C. 
ES. P. ac- 
cordinelyv; 
but u here 
he attaches 


it, and leaves the goods with the defendant, there he hath nothing to do wich the good: attached, till 


Attachment. 


5. In treſpaſs, if the herif attaches a cow, the property is not 
out of the de efendant till he has made d. efa lt, and if the ſheriff at- 
taches the cow, and /caves the cow with the defendant, yet if he 

makes default at the day, the cow is forfeited, and the ſheriff may 
taken the cow with him at firſt if he 
Br. Attachment, pl. 10. cites 9 


take it, and might have 
would, quod nota, per Cur. 
H. 7. 6. 


18 be made at the day. 


For more of Attachment in general, ſee Aſsiſe (U), Con⸗ 


tempt, Summons, and other proper titles. 


lie. — 


Br. Eſcheat, 7 
pl. 23. cites 
S. C. 
It ſeems, 
that where 
judgment is 
not given 
therecan be 
no attainder 
nor ſeiture 
of the land. 
Br. Fortei- 
ture de Ter- 


res, pl. 28. cites | 


Attainder. 


(A) In what Caſes. 


I. A HN ſeiſed of land had iſſue 2 fons, the eleſt had iſſus a 
daughter, and did | felmy „and was taken and impriſoned, 
and became appcllor, and after he prayed his clergy, and was retake 
to priſon, and there died; the fat” ber die 5 the daughter entered, and 
the younge/t jon who was uncle to the daughter ouſted her, 216 ſhe 
brought aſſiſe, and recovered by judgment ; j and ſo it ſcems that 
a man is not attainted by verdict nor canſeſſion without judgment ; for 
there was a confeſſion, but judgment wanting. Br. Aſliſe, pl. 
439. cites 8 E. 1. and Fitzh. Alliſe 421. 


1 4 Af. 4. 


+ Br. Forfe:turc ** Terres, pl. 28. cites S. C. — Corone, = 165. cites 20 E. 4. 5. S. P. 


Upon attainder by utlawry, ve rd! ict, or conte ſſion, which are commonly faid the three manner: of 


attainder of felony, murder &c. judgment muſt be given upon every one of them, otherwiſe it ſhall not 


be ſaid an atta: inder. 


Perk. S. 27. 


An attainder is conviftion of a perſon of acrime whereof he was notconvifted before, for he canns' 
be twice attaint- Arg. Pl. C. 397. Earl of Leiceſter v. Heydon. An indictment of treaion 15 
only an accuſation, but an attainder is proof. Jenk. 242. pl. 25. | 
Ex very man at! ainted is convicted, but every man convicted is not attainted, for he that is attainted 
er adjuized is convicted and more, & ex vi termini, this extends to him that is condemned. 11 Rep. 
40 in Dr. Foſter's Caſe. They are frequently uted as ſynonimous &c. 2 Show. 382. 
The difference between a man attainted and convicted is, that a man is ſaid n before he ha: . 


ug nent, a: if man be convicted by confeilion, verdict, or tecreancy; and when he has his judgment 
U 


1 
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upon the verdict, conſeſſion, or recreancy, or upon the outlawry or abjuration, then is he ſaid to be at- 
taint, Co. Litt. 391. 4: ; 

There are two ſorts of attaind-rs; the one is afzer appearance, and that in 3 manners; by confe/. 
He, by battl», or by verdia; the other por proceſs ts be outlawed, which is an attainder in law, 
Co. Litt. 390. b. 


(B) Attainted Perſon. What he is capable of, and 


How protected and conſidered in Law. 


5 * MAN attainted cannot voucb; if he ſhould be allowed to 
1 vouch, he would be admitted to be a plaintiff or actor, 

whereas he is diſabled to fue. Jenk. 209, pl. 43. cites 4 E. 4. 9. 

6 E. 4. 4 and 2. Fitzh. Voucher, 237. 
2. Albeit judgment be given againſt a man in caſe of treaſon It is murder 
or felo u, yet his body is not forfeited to the king, but until exe- © NY 
cution remains his own, and therefore if before execution he be „ 
alu without authority of law, his wife {hail have an appeal; for Hauk. Pl. 
notwithſtanding the attainder he remained her huſband, and after ©: 3 
ſuch attainder his body may at the ſuit of a ſubject be taten in fav; iris 
erecution upon a judgment or /iatute Kc. and he may be executed e. 
for treaſon or. felony, notwithſtanding ſuch execution had againſt 

him. 3 Inft. 215. | | 
3. A man attainted of felony may be /ued for debt or treſpaſs Cro-E.516. 
du ing the attainder, but he cannot fue. Jenk. 209. pl. 43. Cites ich. 38 
35 Eliz. Baniſter's Caſe. & 29 Eliz. 


Baniſter v. 
Truſſel, S. C. where deb! was brought on a Bend, and the defendant pleaded that he. was attainted; 


= 


but by 3 J. contra Walmſley, it was adjudged that he ſhould anfh er. 2 And. 38. [ 239 J 
pl. 25. S. C. and he was awarded to anſwer. 3 Inſt. 2 15. 8. PF. S, P. per 


Cur. Sid. 160. in pl. 13. Mich. 15 Car. 2. B. R. 


4. If any perſonal torong be done him during his attainder, when 
he is pardoned he may have aclion for it; per Anderſon and 2 
juſtices. Cro. E. 516. Mich. 38 & 39 Eliz. C. B. in Caſe of 
Baniſter v. Truſſel. | 

5. A perſon attainted may prrchaſe, but it ſhall be to the 8. P. ad. 
King's uſe. There can be no ritten of bload without act of 2 Age 
parliament, but a pardon enables a man to purchaſe ; and the fon in Caſe of 
who is begotten after, tho' an elder be living, ſhail inherit thoſe Venables v. 


lands. Bacon's Uſe of the Law 42 3 
. 2 N S. F. 
ro. Mod. 


121. 359. in Caſe of Thornby and Fleetwood, 


6. Land was deviſed to A. the remainder to him that is next of 
bead. Per Doderidge and Houghton J. the attainted perſon 
may take by this deviſe. 2 Roll Kep. 256. 257. Mich, 20 Jac. 
B. R. in the Caſe of Perin v. Pearſe. 


al /;ned, cannot take by de- If a perfor 
7. An attainted perſon, though pardzned, „„ 


2 per Barkley J. Arg. Cro. C. 477. pl. 5. 84 Car. , ZE 


mained, or 
a woman be 
raviſhed, and are afterwards pardoned, they ſhall have action of battery, appeal of mia, hem, v4 


rape. 3 Iaſt. 215. cites Lib, Intrat, Co. 247, 248. Arg. 12 Mod, 116. 13 


K.. „ Le, + 3 


* 

Ss 4 * 
* > 1 % 
| 
"4 
_ 
FE... 

Ed 

- 
15 

—_ =. 

; 4 1 

= 

„ 47 
- Sa 
TE 

* 47 
4 A 
5 
* 
. 
. 
7 
| 

* 
$3 
3 * 
. 
. 

. 

p EY. 
* 
= 
. 

1 

3 

2 


be found &y quei that he has goods in the cuſtody of W. N. ſcire facias ſhall not 


239 Attainder. 


8. A perſon attainted may be challenged as a juror. Co. Litt, 
158. 3 | 

Jenk. $4. 9. A perſon attainted of treaſon or felony cannot be an approver, 

pl- 63.5.P. 2 Hawk. Pl. C. 205. cap. 24. ſ. 4. | 


accordingly; 


for he is dead in law. 


10. A perſon attainted of treaſon or felony cannot bring appeal 
of death while the attainder is in force, though afterwards he 
may. 2 Hawk. Pl. C. 193. cap. 23. ſ. 128. 


(C) Forfeited by Attainder. What. 


Br. Office 1. WHERE the King is entitled by office that H. S. was ſeiſed 

33 _ in fee, and leaſed for life to F. H. and after H. S was 

* Af. 24. attainted of treaſon, and that J. H. is dead, and that M. is en- 
tered, by which ſcire facias is awarded againſt M. if he comes and 
ſays that F. H. was feijed in fee, and died foie, and he is heir, this 
is no plea without entitling himſelf before the forfeiture, or ſhewing 
bow H. S. diſmiſſed himſelf, notwithſtanding he traverſes that 
H. S. had nothing at the time of the forfeiture. Br. Scire Facias, 
pl. 158. cites 40 Aſſ. 24. - 

Cintra ifit 2. If a man be attainted of felony, and it is found by the ſame in- 


7 14 A iflue. Br, Scire Facias, pl. 139. cites 36 H. 6. 26. per Forteſcue 
Forteſcue Ch. J. 

Ch. J. Note 

the di Brooke ſays the reaſon ſeems to be, inaſmuch as it is not part of the one inqueſt, in 
whoſeſoever cuſtody they are. Contra of the other inquett, Br. Scire Facias, pl. 139. cites 39 H. 6. 26. 
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The King 3. If a biſecp be attainted of treaſon, the attainder does not 


Mall h . * y . . . 
the tempo. make the lee void without deprivation, Jenk. 207. in pl. 37. 


ralities in 
Jure coronæ, not in jure vacationis; for he remains biſhop till degradation or deprivation. Jenk. 
210. pl. 44. | 

Atcommon law a biſhop, prebend, dean, parſon, or vicar, who have an inheritance in jure eccleſiæ. 
forfeited their lands which they have in jure eccleſizonly for their lives, in caſe of treaſon or felony. 
By the 26 H. S. cap. 13. they forteited the inheritance ; by a ttature made 5 E. 6. cap. 11. and 2 - 
teaſonable conſtruction of it, the common lau was reſtored as to theſe forteitures, Jenk. 210. pl. 44+ 


4. If there be lord, meſne, and tenant, and the meſne is attaint- : 
ed of felony, the lord paramount ſhall have this meſnalty preſently ; 2 
for this prerogative belonging to the King, extends only to L 
the land which might be ud, in lieu whereof the year and 
day was granted; and this is to be underſtood when a tenant in 
fee-ſimple is attainted ; for when tenant in tail or tenant for life is 
attainted, there the King ſhall have the profits of the lands during 
the life of tenant in tail, or of the tenant for life, 2 Inſt. 37. 


D) Re- . 
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(D) Reverſed. How, and by whom. 


. IA HERE the party is to defeat the attainder of felony by Vs 
error, there ſcire facias ſhall ile againſt the lords meaiate 5 1, We 
and immediate & c. but not till the attainder be to be defeated ; for andthenct:s 
where J. d. ſays that he is J. F. it {ball not iſſue; for the at- Mere. 
tainder remains againſt J. S. Br. Scire Facias, pl. 132. cites 
9 E. 4. 24. 5 

2. By 22 E. 3. and by all the books, if one be attainted of 
treaſon, no writ of error ſhall be brought of this without a fetition 
before made wnto the King to give his al.owance unto this. 2dly, 
if one be attainted of treaſon, and executed for the ſame, no writ 
of error 1s to be brought of this at all, for the inconvenience 
that may happen; per Coke Ch. J. and he faid that they cannot 
have a copy of the attainder; but if they can obtain leave of the 

King to proſecute this in this manner (by a Maſter of Requeſts) 

vet he ſajd he would not grant this unto them before he had 


| | ſpoken with the King; for it is a dangerous thing, and if this 
| courſe ſhould be allowed of, all attainders might be fearched into 


by writs of error, which is not to be ſuffered ; and (© per tot. Cur. 
the motion was denied, which was to have a copy of the attainder 
of his anceſtor ; per Coke Ch. J. 3 Bulſt. 71. Trin. 13 Jac. 
The King v. Arden. 


t . 8 . =” 

a 3. An executor being injured by an erroneous attainder, whe- Goub. 382. 
ther of treaſon or felony, may bring a writ ef error ; though by Jones 
ſome it is neceſſary to aver a perſona! e/tate, for otherwiſe he is Cate. SRep. 

in no ways damnified, whereas an heir is, though there is nching 111. WAY 

b. ceſcended to him becauſe of the corruption of blood. Holt at Fr” 

: firſt doubted, but afterwards all the Court agreed. Show. 13. * Sax. 

p Paſch. 1 W. & M. the“ King v. Ayliff and Freke. 295: pl. f 

S. e. 
:ccordingly by three juſtices, but Holt Ch. J. doubted. Mod. 72. S. C. but S. P. does not 
appear. Comb. 114. S. C. and the outlawry was reverſe at the ſuit ot the executor againſt the 

x, opinion of Holt Ch. ].—See tit. Utlawry (F. db) pl. 1. and the notes there, 

, 1 | 

ay. 4. Attainder of treaſon was reverſed for want of the words Comb. 369. 

42 He vivente, or in conſpectu if ſius as to the interiara comburentur, S. C. the 

4. 12 Mod mie v. W Court held 

2 | 0 . 95 Tin. | „ CO 18 11 D . 4 CO . the words 
: eſſentially 

at- neceſſary, Carth. 348. S. C. and judgment reverſe after long debate. 4 Mod. 95. 8. 

ly - and ibid. 402. ſays the judgment was revcricd, and the reverſal affirmed in the Houſe of — 

to Lords, and cites Show. Parl. Caſes 129. 1 Salk. 632. pl. 4. S. C. and judgment re- [ : ) 

led unanimouſly upon ſolemn arguments. 

nd | 

in | : 

Ana F or more of Attainder in general, ſee Sbdod corrupted, 

ing Forfeiture, Citlawry, and other proper titles. 


Re» Vor. III. | EF Attaint. 
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Attaint. 


(A) Upon what Inqueſt it lies. No Attaint lies 


1 upon an Inqueſt of Ofice. 


{8 IR an action againſt tenant in tail, if he makes default, and 


he in the reverſian prays io be received, ſuf Peſing him to ve 


tenant for life, which is cornterplead:d, upon which they are at 
flue, and it is found aint him in the rever/icn, and the fame 
mygueſt taxes the damage: againſt the loſſie, no attaint hes upon this 
verdict, becauſe the judgment againg! the leſſee is giden on the de- 
fault, and ſo this is but an inquelt of office for damages. Contra 
29 F. 3 8. b.] | | : 

be 322 O2. An attaint lies upon a verdict before the fhrriff in a turit 5, 

* ' enquiry of waſte, * 41 E. 3. 8. becauſe by the ftatute the fherijj 

S. C. but i judge in this. + 48 E. 3. 19. 2 II. 4. 3. b. 7 H. 4. 38. b. 


4 
* 


favs quære Contra 1 2H 5. 20 

2 . . . . Y 

inde, tor it + 3 9 ] 

was adjourned. + Br. Attaint, pl. 1. cites S. C. and Wiming hell that defendant 
ſhould have z2ttaint, quod fuit negatum. Br. Luqueſt, pl. 9. citesS. C as t the niit point, 


but mentions not the reaſon. , 

Ia waſte it was ſaid, that upor writ of enquiry of waſte, if the defendant laſet the land waſted, he 
may have quod ei detorceat, per Hank. Ad quod non fuit reſponſum; but Brooke lays, the law 15 
contrary ; for there it was agreed per tot. Cur, that attaint lies, and the party may challenge, aud 
therefore this is a recovery by werdi?, and not by default, and then quod ei detorceat does not lie. 
Br. Quod ei de ſorceat, pl. 7. cites 2 H. 4. 2. But the challenge was denied 21 II. 6. But per Ne ton 
and Paſton juſtices there, and Markham and Portington ſerjeants, attaint lies. hr. Attaint, pt. 
21. cites 2 H. 4. 2. S. P. accordingly. Fitzh. Attaint, pl. 13. cites S. C. and per. tot. Cur. at- 
taint lies, becauſe the ſheriff is udge by commiſſion. | t Br. Attaint, pl. 105. cites 
S. C. that Martin held attaint lie« upon enquiry by default in writ of waſte, becauſe it is not inque! 
of okce. Fitzh. Attaint, pl. 62, cites S. C. that attaint lies; for it is more ſtrong than an 
inqueſt of office; for if the inqueit had found no waſte the plaintiff ſnould be barred, and fo the judg- 
ment is given upon the verdict. F. N. B. 107. (C) in the new notes there (c) ſays, that it 
was ſo agreed by Martyn, contra Babington; for by him it is more than an inqueſt of ice, for that 
the judges are bound to render judgment according to the finding of the inqueſt, as in this cafe of 
waſte ; but on an inquett 79 en;wire of damages, there it is only for information, and the Court may 
increaſe or diminiſh the damages, and cites 2 H, 4. 21. 48 E. 3. 19. Contra 7 H. 4. 38. 

Where writ of enquiry of waſte is azvarded by default of the defendant, a man ſhall not have his 
chalienges 19 the polls, and vet attaint lies; quod nota. Br. Attaint, pl. 39. cites 21 II. 6. 56. per 
Newton and Paſton juitices, and Martin and Portington ſerjcauts. | 


1 [Z. [ So] an attaint lies upon an inqueſt before the ſheriff 7 4 

b. Cs P. Ve-diſſciſin; for the ſheriff is judge in this. * H. 4. 3. b. Dubi- 

—Br. At- tatur. f 40 Aſſ. 23. 

taint, pl. 2. | 

Sites 2 HI. 4. 2. S. P. accordingly. + Br. Attaint, pl. 79. cites S. C. and ſays the beſt 

f 12 ] opinion was, that it is only an inqueſt of office, and that attaint docs not lie. -Br. 
4 Rediſſeiſin, pl. g. cites S. C. and S. P. accordingly.— Br. Ataint, pl. I. cites 28 H. 8. J. 


and s, note, that ii was admiued in a Win of tediſteiſin anne 18 H. 8. that attaiut lics wr 7 
c | alüc mp, 
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- 
$:Neifin, but ſays, Quere inde, if it he more than an inqueſt of office, The Court doubted if it lay; 
and Anderſon ſeemed that it did not; and yet the Revitter, fol. 208. b. where ſuch attaint was order- 
ed, which book ſatisfied fome of the |uſtices, and ſome doubted An attaint will not lie upon a ver- 
dict in rediſſeiſin. Jeak. 18 1. pl. 65 | 


[4 So [if] an iſſue of niet compri/> be tried by the firſt jurors 
an attaint lies thereupon. 4 UH. 6. 28. b.] 
[ 5. But no attaint lies upon an 7:qur/t of office, * 2 H. 4. 2. Br. En- 


b. +3 H. 6. 29. b. f 19 Hl. 6.8. 10 b. 21 E. 3. 57. 4 43 Po. 


Aſl. 23 ; that it (ies 
f not where 
it is to enquire for damayes; for it is an inqueſt of office; and ſo of enquiry before the Eſcheator, 
See the notes at pl. 2. + Sce pl. 2. and che notes. 4} Br. Abridgmenty 
pl. - cites 8. . & S. P, ——-Fitzh. Damage, pl. 24. cites 8. C. & 8. | gol T Br. At- 


taint, pl. 9. cites S. C.- Mo. 184. pl. 28. Mich. 25 Eliz. the Court cited the caſe of 2 H. 4. 3. b. 
where it is ſaid, that upon verdist given in writ ot enquiry of waſte before the coroners attaint lies ; 
but Meade declared that this book was not l.w,-—-S. P. reſolved accordingly. 10 Rep. 119. a. 
Mich. 19 Jac, Cheyney's Caſe. ———S. P. accordingly, 11 Rep: 6. a. Trin. 10 Jac. in Heydon's 
Cale. S. P. accordingly by Vaughan Ch. J. Vaugh. 153. | | 


[6. No attaint lies upon a verd: given by 24 jurors as it does = d 
- 20, cite 


not lie upon a Verdic? in an attaint, 8 H. 4. 23. b.) S8. C. KS. F. 
[/. It does not lie 2h a verdlict given in an attaint for the thing 
of which the jury ts attainted. 12 H. 6. 6. 
[S. But it they find any colluteral matter beſides the attaint, it 
lies thereupon, and they ſhall be attainted by 48. 12 H. 6. 6.] 
ſ9. In writ of right, it the grand aſſiſe be taken ufon the mere 

. 4 - . F 
r:74t no attaint lies thereupon. 12 H. 6. 6.] 

(io. But if the iſſue be taken upon a col/ateral matter, and not — 

70! 1 ef 11 jog t! | jury finds & 
upon the mere right, an attaint lies thereof. 12 H. 6. 6.] :bine-whiith 
| is out of the 
e, there the verdict for ſo much is void, becauſe they are ſworn to try the iſſue between the par- 
ties, fo that whatſoever they try beſides the iſtue is per non juratos, and therefore if that matter ſo 
trie! 15 falſe, an attaint does not lie againſt them, tor no party is grie ved. Hob. 5 3. Trin. 13 Jace 
C. B. in the Caſe of Foſter v. Jackſon. 


C11. In an %, if they are at iſſue upon the plea in bar, and Br. Attaint, 


2 3 1 8 * D - I. 27. cites 
that is found for the plaintiff, and it is enquired over of the ſeiſin , 8 


and diſſeiſin, if the 4% ſeiſin be found by a falſe verdict an attaint lies S. P. by 

thereupon, 11 H. 4. 27. cu 
| Fitzh. 

Attaint, pl. 5. cites S. C. 


(12. If a recovery be in a quare impedit by diſault, and a writ Br. Attaint, 
i/jues to the ſberiſ to enquire of the damages and plenarty, no attaint my 85 
lies upon this inqueſt ;z for it is but an inqueſt of office, 11 H. 4. and by © 
89, b.] ; Hank. & 
EE 8 non negatur, 
that if the verdict does not find who preſented laſt, or if they omit any ether of the 4 points ef the 
writ, they may be enquired by other writ of office, and attaint does no lie thereof. Br. Enqueſt, 
pl. 44. cites S. C. 


[12. But it ſeems it is otherwiſe / the enquiry be by the ſame in- 
queſt that enquired of the iſſue in the quare impedit (tor as it 
ſeems this is all one with the enquiryin an aſſiſe). Contra Co. 10. 
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* Br. Ate 
taint, pl. 
67. cites 

S. C. but 


Attaint. 


(14. If a deed with witneſſes be pleaded, and the inqueſt paſſes in 
the affirmative, no attaint lies thereof. 12 H. 6. 6. becauſe the 
witneſſes have adjudged this to be true. * 23 Aſſ. 11. per Thorpe 


[ 243 J 11 E. 3. Attaint 26. per Shard 3 E. 3. Itinere North, 50. per 


where the 
witnefes 


Clat.] | | 


and the inqueſt cannot agree in verdiQ, the verdict of the inqueſt only ſhall be taken, and there 


_ attaint lies. 


® Br. At- 
taiut, pl. 


67. cites S. 


C. For a 
negative 


imp es no- 


thing. 
J. N. B 


106. H) For the witneſſes cannot prove a negative; but of the affirmative they may have notice 
whether it be his deed or not. 


S. P. Br. 
Attaint, pl. 
102. cites 
F. N. B. 
London. 


ſame inqueft enquired of colluſion, and found a thing falſe in law, 


2 Iuſt. 662. S. P. accordingly.——F. N. B. 16%. (IH S. P. accordingly. 


[15. But otherwyje it is if it paſſes in the negative and diſaffir- 
mance of the deed. 40 Afl. 23. per Fitzjohn ; for the f toit- 
neſſes ought to te/tify nothing but what they know certainly, ſcilicet, 
what they ſaw and heard. * 23 Aſſ. 11. per Thorpe. Contra 
11 E. 3. Attaint 26. per Shard.}] 


2 Inſt. 662. S. P. accoidingly, and cites 11 Aff. 19. 22 Al. 


15. 23 Aſl. 11. 40 AT. 22, II H. 6. 6. and F. N. B. 2106. (H) See page 9. ot thiz 
yolume. 
— [16. If a man be indicted of treſpaſs, and found guilty by another F 
Fol. 281. ingugſt, he ſhall not have an attaint, nor petition in nature of an 7 
attaint, becauſe he is in a manner found guilty by 24. , 10 H. 4. 2 
Attaint 60. 64.] 
| | | 2 
* 17. But if he be acquitted, the King ſhall have an attaint. : 
in Buſhel!'s G | : tt 
4 10 H. 4. Attaint 60. 64. ] | | 
Vaughan Bo ; : ; ; Ce 
Ch. J. cites S. C. and ſays, that there is no caſe in all the law of ſuch an attaint, nor any opinion Cl 
but that of Thirnings in this Cafe, tor which there is no warrant in law, and thinks the law clear 
that an att aint did not lie, 2 Jo. 16. S. C. & S. P. by Vaughan Ch. J. in delivering the judg- it 
ment of the Court. : 
| a de 
[18. If a man be indicted and found guilty of felony, and the exe- el 
21 


eution reſpited fer a certain cauſe, or he is delivered to the ordi- 
nary, he ſhail not have any attaint, becauſe it is found by 24. | 
Contra 10 H. 4. Attaint 60. 64. 
19. It was ſaid that attaint does not lic upon 4ſſſe for default ; All 
for it is only inqueſt of office where the diſſeiſin never appears. 
uzre inde ; for the book here vouched is not to this purpoſe, 
but is where an “ abbot recovered in aſſiſe againſt another, and th: 


and contrary in itſelf, yet the judgment was given, becauſe this 
_ not but inqueſt of office. Br. Attaint, pl. 112. cites 16 
All. 1. | 
20. In aſſiſe, if i ne be joined upon a releaſe, and a mediate ouſter 
confeſſed, there if the iſſue be found for the plaintiff, yet the jury 
ſhall enquire of the ſeiſin and diſſeiſin, being the point of the action, 
and thereon an attaintlies. 10 Rep. 118. Mich. 10 Jac. per Cur, 
in Cheyney's Caſe, cites 11 H. 4. 27. 34 H. 6. 32. b. 16 Af. 
pl. 1. 16 E. 3. Attaint, pl. 41.] 3 
21. In vr æcipe quod reddat by a prior, if the iſſue is found fir 
the plaintiff, and the colluſion found by the ſums inqueſt, as it ought 
, | | &c. 
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c. Attaint does ot lie of the verdict of the colluſion; for of this 

it is only inqueſt of office, Br. Attaint, pl. 8. cites 33 H. 6. 25. 
22. In a writ de valore maritagii iſſue was joined upon the s. P. ad- 
tenure, and found for the plaintiff, and damages to 408. and coſts G 
to 208. but the jury did not find the value of the marriage, which — 


they ought to have done. It was reſolved, that if they. found Mich. 11. 


an excefſrve value, or exceſſive damages, an attaint lies. 10 Rep. ” = 2 
118. Mich. 10 Jac. Cheyney's Caſe, | Fo angus 
(A. 2) In what Caſes or Actions. [ 244 ] 


| NACTS, that writs of attaint fhall be 

. $ E. 3» eh. . E. granted as well upon * of tre paſs 
moved without writ, as by wrt, before juſtices of record, if the 
damages adjudged do exceed 40s. © | | 

2. In attaint the tenant of the land would have rendered to the 
taintiff, and the Court would not accept the render for the advantage 
of the King, but took the jury; and alſo /ard is not here in de- 
mand. Br. Attaint, pl. 50. cites 6 Aff. 2. 6 E. 3. 12. 

3. In aſſiſe it was ſaid that if witneſſes are joined to the inqueſt, 
and agreed with them in verdici, attaint does not lie, for the 12 
cannot be attainted, if the witneſſes are not alſo attainted, and 
they ſhall not be attainted. Quere if this be the reaſon, or be- 
cauſe now the verdict is by more than 12. Br. Attaint, pl. 57. 
cites Ii Aſſ. 19. | 

4. Attaint lies upon recovery by default in afſiſe 3 and therefore pr. Attaint, 
it ſeems that quod ei deforceat does not lie upon ſuch recovery by pl. 39. cites 
default ; for it is by jury, and not properly by default. Br. Quod 1 

. . . I . . . re in- 

ei deforceat, pl. 14. cites 17 E. 3. Fitzh, tit. Attaint bg. and ug is 4. 


21 H. 6. 61. | ; | warded by 
default afi r 


| | iſſue jinedy 
the party hall have attaint. Contra wpon in un of office ; for there iſſue never was joined. Br. 
Attaint, pl. 9. cites 34 H. 6. 12. | 


5. 28 E. 3. cap. 8. Anattaint ſhall be granted as well upon a bill 
of treſpaſs as upon a writ of treſpaſs, without having regard to the 
quantity of the damages. | 

6. Attaint was brought in B. R. upon aſſiſe of freſh force, and 
the record was made to come there; and to ſee that attaint ſhall 
be brought only where the record is. Br. Attaint, pl. 16. cites 44 


Aſſ. 20. | 
7- Aſſiſe of freſb force was brought before mayor and bailiffs in a Br. Attaint, 
city, and thereupon attaint was brought, and exception was taken, „ 


that the ſtatute gives attaint in plea before juſtices by writ or by for thije 
bill; and this plea was before mayor and bailiffs in a city, and 9e have 
non allocatur ; but the jury was awarded, and the plaintiff prayed — 
niſi prius, and could not have it, for one of the petit jury was the King's 


in Newgate, and came and pleaded, and was remanded, quod POS 44%, 
ang Atraint 


nota, Br. Attaint, pl. 16, cites 44 Aſl. 20. l 
f T 3 | D. 201, 
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D. :07. a. Marg. pl. 65. ſays, that attaint does not lie upoa ſuit by bill, and cites Trin. 5 E. 3. 
Rot. go. Ex Libro Magiſtri Noy, and 44 E. 3. 2. b. by Kaivet. ME. 
8. Treſpaſs in B. in the county of C. of trampling his graſs, 
where in truth the treſpaſs was ane in P. in the county of S. if the 
defendant pleads not guilty (as he may) and the jury find him 
guilty in the county of S. the verdict is void, but rf they ſay guilty 
gen-raly, then attaint lies; for this hall be intended in the count 
of C. where the action is brought, and this was in treſpaſs local of 
gra's trampled, quod nota. Br. Attaint, pl. 108. cites 4 H. 6. 63. 
9. In aetinue, if the plaintiff and the garniſbee are at fue, and 
at the niſi prius the garniſhee makes default, judgment {hall be 
given by his default, per Marten and tot, Cur. and the inqueſt 
{ſha!l not be taken upon the iſſue, tor by the defauit the iſſue is 
zwaved ; and the inqueſt ſhall enquire of the damages, and the 
garniſhee ſhall not have attaint. Br. Inqueſt, pl. 57. cites 8 
H. 6. 5. 
10. If a man recovers by falſe verdict, and 4 franger os the 
tenant, he ſhall ne have attaint, /s he be o ,, by the drmandart 
who recovered, or his heir. Br. Attaint, pl. 38. cites 21 H. 6. 55. 
L 245 J 11. And it was {aid there, that attaint lies in ferfonel attons 
before execution fried. Br. Attaint, pl. o. cites 34 i. C. 12. 
Attaint was 12. Attaint does not lie upon apper! of mathem, nor upon any 
1 other appeal, not withſtanding tne ſtatute of 34 E. 3. 7. for it is 
4.0 in ap- there recited, that it was agreed, Hill. 42 E. 3. in B. R. that 
peul Mai- attaint does not lie upon any appeal, for it is not properly within 
3 the words ct the ſtatute. Br. Attaint, pl. 101. cites the Regilter, 
tik dei eſ- . 122. | 
ſoigne d, and 
it w2s doubred if the eſſoign lies or not; but it was not argued if the attaint lies or not. and there- 
fore it ſeems that is admitted ther: to ie, and guere it it does not lie at this day by the ſtatute o! 
21 H. 8. 4. for it was doubted P. 38 H. 8. Br. Attaint, pl. 10. cites 34 H. 6. 36. . Br: 
Attaint, pl. 12. cites 35 II. 6. 2c. | 


* 6 Rep, 13. Note for law, where treſpaſs of battery, goods carried awar, 
_— or writing torun, be done in ane county, yet action may be brought 
ſays tha: in another county, for thoſe are not local; but contrary of tri 
this conceit f frees cut, or graſt trampled, thoſe are local, and ſhall be brought 
cpm in the proper county; but in the other caſes, the jury of another 
1 county may take conutance thereof, but are not bound to it, but 
tor. Cur. to if they take conuſance attaint docs not lie, Br. Attaint, pl. 104. 
be law. cites M. 2. M. 1. and P. 18 E. 4. pl. 5. fol. 1. is to the ſame 
intent. | 
14. Of a jury which is more than 12, attaint does not lie. Br. 
Attaint, pl. 50. | 
S. P. Br. 15. In affiſe, the d1ſrifin is found to the damage of gl. and the 
1 aifſeifor ſows the land 19 the value of 10!. and yet the afſje gives 
3H.6, aamage fl. Attaint lies per Cur. becauſe the damages were not 
recouped in the verdict for the ſowing. Br. Attaint, pl. 125. 
16. Upon a verdict in information, no attaint lies. Vide Br. 


Attaint, pl. 127. 


See G pl. 
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17. It lies in an % of freſh force brought in Landon, Goldib. 
2. pl. 18. in Caſe of Dickſey v. Spencer, cites 44 E. 3. 32. 

13. It lies an/y in cruil caſes. 1 Hawk. Pl. C. cap. 72. ' 55 

19 If in a crimmal caſe the jury gives a hard verdict, no attaint 


lies; per Holt Cn. J. Ld. Kaym. Rep. 469. Paſch. 11 W. 3. 


3 Common Law or Statute. 


5 1 is 5 ief | { 
granted ex efficin ub31 ngque ts in plea of land, or of any cr 
& 7 # — L Att 


thing touching freehold, when it fſhail jeem nece{/ary. was 

| | though (as 
che common ofinion is] anattaint did lie upona falſe verdict given in plea of land, yet te Ring many 
would not grant it, without ſuit made !9 aim; which turned the party grieved not only to great 
delry, but to extreme trouble, attendance and charges; and the reaſon that made the difference be- 
tween the plea rea! arvi-piea perſonal was, that 1n the plea perſonal the party grieved had no other 
reme ly but the attunt; but in the plea real, he had other remedy in an action of higher nature, and 
tor that cauſe was not granted without difficulty; and ſome judges held, that in a plea real an attaint 
di not lie, and theretore this act provided, that the King ſhall graut it ex oſiclo, that is, ex merits 
j.ſtitie; and this act is holden to be in aftirmance of the common law, and this is the common 


I. I = ST AA. 1. cap. 38. 3 E. 1. enatts that attaints ſhall be The mif- 


5 1 „ 
Ine! 


oon agreeable with our old books, 2 lu. 237. 


” . . *7 
2. The defendant ſhall not have attaint in appeal sf maibem, no 
more than in appeal of fe/ony; for the ſtatute dees not give it but 
in writ of treſpaſs, per I horpe J. but fee 34 E. 3. cap. 7. Br. 
Attaint, pl. 66, cites 22 Aſſ. 82. 

2. Attaint was never taken by equity upon any of the flatutes [ 246 |] 
which give attaint ; for firſt by IVe/tm. I. cap. 37. it Was given in Br. Farlia- 
f ” HT . — > the , ment, bt 

plea real, and there plea perfor? was not taken y the equity, an 7 3 

aſter it cas given in blog periovaly and this was taken of the prin- 5. C. 
cipal and nut of damages. Br. Attaint, pl. 42, cites 14 H. 7. 13. 
; p AJ» 1 7 py FA 70 

per Brian and Fineux, the two Ch. Jultices, and Hody Ch. 
Laron. 


4. And after 1 E. 3. cap. 7. was given as well of the damages as Br. Partias 
ment, pl. 


, . 2 ; . 
of the principal. Ibid. : 2 2 
8. And where attaint by the ſlatute Jails, as in a caſe ariſing in 


Lincoln, there he may have attaint by the hke form as was at com- 
non law. Ibid. per Brian and Fineux. 
6. Ho it feems that attaint was at common law, and this ſeems 
to be #2 rer e the firſt record; for the ſtatute of Heim. 1. cap. IF 
ii, that the King of his office will give attaints in plea , land ar frank= 
tenement, or thing which touches franktenement, and no penalty is 
there expreſſed which ſhall be torfeited by them, Ibid. | 
7. And it ſeems, that attaint was at common law in plea perſonal It ſeems by 
except treſpaſs; for divers ſtatutes give it in treſpaſs, and the ſta- _— 
tute of 34 E. 3. 7. gives attaint as well in flca real as perſonal, ſo ancient re- 
it ſeems that it was in plea perſonal before, for rm. I. cap. 37. cords, that 
fives it inplea of landas above, fo it ſeems that there was none in 3 —_— 
this before, but it was in ſome plea before, for the penalty of the lay as well 


ſorteiture of the petit jurors was at common law, as it ſeems ; for no in plea real 


34 : ſtatute 


— 
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a5 perſonal. ſtatute makes mention of it, fo attaint was at common law in fame 
PE: £39. actions, and this feems to be. in debt, detinue, covenant &c. and 
great many not in treſpaſs, for it is given by ſtatute in treſpaſs; the reaſon 
books. ſeems to be, that it does nt lie in tri/>ajs at commer law, becauſe 
non le If toe Teccuery ſiculd be reverſed, ti: Ring Mali lgſe his fine, andthe 
gives at Jeaſon that ii des ie! ie & in plea of land at common lat ſeems to 
rairt in be, Gecauje if be lojes te may have writ of right, and if he loſes in 
_ Dae. torit of right, attaint does nat lie by the common law, ner at this diy, 
tinue, where becar je it paſſes by grand affile, which is more than by 12, for ef 4 
the 4evtor fury WAH 15 mere than of 12 attaint does not lie, as appears elſe- 
exceed os, Where, Br. Attaint, pl. 42, cites 14 H. 7. 13. by the 2 Ch. 
Jerk. $3, Juſtices and Ch. Baron. 5 

pl. 73. ; * Tenk. 89. pl. 73. 8. P. 


Inqueſt me 1K. 2. cap. 18. enacted, that of falſe verdicis taken befire 
3 6 oy of the mayor ard baiijfs of Lincoin, if att aint be ſued it jnall be tried 
L. by th:fe by theſe of the county of L. and not by thoſe of the will of L. 


of th- ciiy After which ſtatute Lincoln was made a county in itjeif, and 


d N ro "al l 5 7 . © 4 2, . 
; 4 j af where they were mayor and vailiff5, were made mayor and ſheriff. 
ices of . g 5 3 8 
prizs, and And thereupon 3 H. 5. cap. 5. enacted, that the ſtatute made 
LBS ne 1 1 ! 
1 13 K. 2. ſfhouid hold piace as well as where they were mayor and 
zan, 4. . = ; 
Hoedr, v:2z. bat * ö 
the two Ch. Juſtices, and be Ch. Baron, attoint doer not lie of theſe of the county of L. but of the: 
&f the vi! of L. tor the flatute by expreſs words docs not ſerve to take them of thoſe of the county 
of L. becauſe the petit jury was taken before the juſtices of nifi prius, and not before the mayor and 
ſheriff of L. and by the equity it cannot be taken, becaule aitaint is penal, and attaints never were 
taken by equity; and there it was arrced by Brian and Fineux, that where he cannot have this form 
of writ of attaint, he may have attaint, which was at common law. Brooke makes a quære wiat 
attaint it was, and ſays it ſeems to be atfaint in plea of debt &c. Br. Parliament, pl. 20. cites 14 
H. 7. 13.—— lenk. 125, pl. 82. cites S. C. ' 


E247] (B) For what Cauſe. 


= or [r. AN attaint does not lie for vet finding a divorce, becauic 
Me TAaxfs 4 FR - _ . - . 5 * 1 
Laron, and that does not lie in their conuſance, being a record. 7 
after they H. 4. 23. adjudged.] ö 

are divorced, | | 

and fee tales another barun, and ſnhe digt. in aſſiſe between her heir and the heir of the ſecond baron, 
they find verdict at large, and Had the firſ? eſpoufulr but not the divorce, by which the plaintift ir 
the aſſiſe i; barred, attaint does not lie; for they cannot take cognizance of the divorce, it not being 
ple ded noi given in Evidence ; quod rota, Br, Attaint, pl. 24. cites 7 1. 23. 


1 F2, No attaint lies for cas. 12 E. 4. 5. b.) 
>. C. and 8. F. was heid clearly. | 
+ 
Z. In debt en a contra in ane county, where tlie contract 
Was made , dj¹w!er, if the jury do not find this, but (find] againſt 
the plaint ff, no -ttaint lies. 4 II. 6. 2. b. 
Fr at, 4. In an Hie, if the tenant pleads nul tart &c. if a releaſe, whict, 
& C. a ales the eftate, be ſhewed in evidence by the plaintiff, and the 
only that it Jury does not find it, though it was not pleaded, yet an attaint lics. 
it was faid, 26 Ail. 12.4 5 


thatarc- , 
eaſe ich war not ſhewn in er derce to the firſt jury ſhall not he given in evidence to the grand as 


er & 
*%\ 
5. In 


74 mn, ©) CN 


5. In treſpaſs of battery in the county of F. per Priſot, if the 
battery was in the county of N. and the jury, upon net guilty pleaded, 
find the treſpaſs, and the defendant guilty, attaint lies; for they 
cannot take conuſance out of the county; but Afhton Juſtice 
contra, for the verdict is true, and they may take conuſamce if 
they will, but they are not bound to find it if it was in a foreign 
county, Pr. Attaint, pl. 46. cites 39 H. 6.8. ; | 
6, And where they find a deed which was before time of memory, 
this is good, and yet they are bound to do it. Ibid. 
. The plaintiff cannot have actaint for 799 little damages, Br. But if da- 
Attaint, pl. 86. cites 6 E. 4. 5. 5 


attaint lies. Jenk. 24. pl. 46. 


8. Debt againſt executors upon iſſue of ne ungnes executor, and 
the defendant gave in evidence gift of the teftator of his goods in 4 
orewon county, and that he left them in his cu/*ody tiil he died, and 
after he took them, abſque hoc that he adminiſtered other goods 
&c. the jury is bound 1 ap his giſt upon pain of attaint, Br. At- 
taint, pl. 111. cites 9 E. 4. 49. per tot. Cur, - 
9. The attarnt is not only to puniſh the jury, but t9 an tber the 


party his damages. Br. Attaint, pl. 41. cites 14 H. 7. 5, per Cur. 


(C) In what Court it lies. 248 J 


. IF a man recovers in an aſſiſe in Oxford, and after the record = LO 
Fs ö pl. 32. ci 


is removed in Bank, the attaint ought to be brought there, 5. & and 
and in no other place, becauſe the record is there. 21 E. 3. 10. b.] exception 
| : being taken 
becauſe it was not brought where it paſſed, non *llocatur-————Br, Attaint, pl. 3, cites 21 All. 7. 
S. P. that attaint ſhall be brought where the record remains, and not elſewhere, | 
But Br. Attaint, pl. 3'. cites 21 E. 3. 3. contra, that where afſi/e is adjourned into Bank for 
difficulty of the verdict, and judgment given there, it the defendant will have attaint, he fall re- 
have the record before the juſtices of affiſe again, and there he ſhall have attaint, but not in Bank 
where the judgment 15 given. 3 
Attaint was brought n C. B. aid given before juſtices ef cyer and ter miner, and ſo it ſeems 
that the record came there; for where 19e record remains, there attaint ſhal! be brought. Br. At- 
taint, pl. 65. cites 16 Aff. 4. A verdict and judgment given in the Exchequer was removed 
by certiorari into C. B. and attaint was there brought upon it. Mo, 17, pl. Co. Paſch. 3 Eliz. 
Auſtin v. Baker. Bendl. S;. pl. 132. S. C. accordingly, And. 24. pl. 5 3. S. C. but S. P. 
Joes not appear. D. 201. pl. 65. S. C. but S. P. does not appear. | 
Attaint was brought in B. R. upon allite of treſh force, and the record was made to come there; 
aud ſo ſee that atraint ſtall be brought only where the record is. Br. Attaint, pl. 16. cites 44 All. 20. 


3 

2. The record of an aſſiſe of freth force was ſent by writ out 

of Chancery to C. B. and attzint was brought on the record there. 
F. N. B. 107. (K) in the new notes there the laſt paragraph, 
Cites 21 E. 3. 10. and fays, fee Dyer 81. and there it ſeems, that 
if iſſue be joined in C. B. on a matter triable in the county palatine, 
and it is there tried, and the record removed, that attaint lies here, 
and cites 19 H. 6. 7 and ſays, ſee Dyer 250. that attaint lies in 
C. B. on a record in B. R. ſent by mittimus into C. B. and fo on a 


der dlict in the Exchequer. 


3. In 
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3. In attaint the parties and the jury appeared, and demand-4 
oyer of the writ XC. and alſ 5f the record upon which the attaint 
was fo:mngaed, and had it c verba; for the record was in the 
ſame Court of C. B. and tacreupon the plaintiff aſſigned the falſe 
oath, The defendants pleaded that they mad; a g, and lawful 
eath, upon which they were at i//ue; and afterwards the record 
was removed by a writ of error into B. R. and ts yet pending there. 
It feems that notwithitanding it was thus removed, the Court of 
5 B. might procecd. Dyer 284. pl. 35. Trin. 11 Eliz. B. R. 

non. | | 


(D) For what Cauſes it lies. 


Where . [I. IF a jury find a ſpecial matter, which is not part of their charge, 


. nor pertinent to the i{/ue, no attaint lies for this. Co. 11. 
large apon Priddle and Napper, 13.] 

the circam- | | | | 
flances, and finds matter out f the point of aſſiſe, as to ſay that rhere was no tai! of this land ts rhe 
anc:ftzr of the infant, which 1s talfe, yet the infant ſhall not have attaint; per Wych, becauſe it is 
of the circ umſlance. Br. Attaint, pl. 128. cites the printed book ot Abridgment of Aſſiſes, fol. 55 


Fitz. Fftop- [2. An attaint does nt lie for a thing which is but /urply/age. 
el, pl. 1. gr 
po S C. 40 E. 3. 38. b. 


& S. P. ac- | 
eordingly, by Caund. Caveatur in every action triable by jury of the quantity of the land, 


as where a man demands o acres where they are but 16e, or the like, and the title 
L 249 Ji for the de mandant, there if the jury find quod diſſeiſivit cum of the 2c acres, os 
the like, this is matter of attaint. Br. Attaint, pl. $6. cites 24 H. 8. | 


[3. In an aſſiſe of mortdancgſtor, if the defendant flcads fes 
ment in fee to bim and the ance/tor of the demaridant, and that he jur- 
vived the anceſtor &c. and the demandant pleads that his anceſtor 
died ſole ſeijed, and traverſes the ſenment modo & forma, and the 
inqueſt finds that the aan was made to them in fee, though the 
joint eſtate is ſufficient to abate the writ, without faying it was in 
fee, yet he is put to his attaint, and in this caſe he may have an 
attaint; for this will eſtop him to ſay the ſurvivor had but for 
life. 46 E. 3. 8. F. Eſtoppel 199. per Curiam. ] 
Br. Atraint, [. An attaint does not lie for that which was not given in evi- 
p!. 32. cites ſence. 43 Aſſ. 41.] 


SC. 
Br. Verdict, pl. 571. cites S. C. See (B) pl. 1. and the note there. 


Pr. Verd. [5 In an affi/e, if the jury find a ferffment of land, if this was 


« = upon condition, they cught? to find the condition, otherwiſe an at- 


nat S. P.— taint lies, though it was not pleaded; for this is incident upon the 
If 2 * general iſſue, if it was given in evidence; but otherwiſe it is if the 
makes fee F- * „ -F 8 

5 Warp condition was not given in evidence. 43 Aſſ. 41.] 

1p c- | 

dition without deed, and enters for the conditinng broken, he ſhall not plead it without deed, but he 
may give it in evidence, and the jury is hound to find it in pain of attaint, and this if aſſiſe be thereof 


brought, and nul tort pleaded. Br. Attaiat, pl. 115. cites 18 E. 4. 12, per Cenney. Quod non 
gegatur. 
C6. If 


_ +S =@ Lo Ls W 
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$6. If the diſſeiſee enters upon the aifſeifor, and inferffs the dif. — dane 
ſeijer, and after brings an afſiſe againſt the diſſeiſor, if the Fe | 
"nent be not pleaded, nor given in * evidence, and the jury does Fol. 282. 


not find it, yet no attaint lies. Contra 43 Af. 41. becauſe they 

7 notice of the livery. S. C. & 
ought to take 7. 33 
ys that the feoffment was not pleaded, but given in evidence, and that attaint lies; for the jury 
ought to take conufancs of the livery of ſeiſin. Br. Attaint, pl. 8», cites S. C. and itates it of the 
fco:tment being given in cvience, but not pleaded z and the opinion there accordingly. 


ſ7. [S⸗ In an aſſiſe againſt a diſſeiſor, who hath a releaſe of Br. Verdict, 

J . "= 1 > . >. . : 51. 8 1. cites 
the diſſeiſer, if he doth not plead this, nor give it in evidence, if : F 
the jury do not find it, no attaint lies. 43 Aff. 41.] ſays tha 
it he does 

not plead it, he cannot give it in evidence, and the jury cannot take cognizance of it, and therefore 

attaint does not lie in ſuch cafe, Br. Attaint, pl. 82. cites S. C. & S. P. accordingly; for of releaſe 

not pleaded, lies certification of aſſiſe, and not attaint; for releaſe cannot be given in evidence as a 


feotment may. 


8. Where a man has common appendant, and makes title as ap- 
purtenant, and it is found for him, attaint lies, Br. Attaint, pl. 
89. cites 10 E. 4. 49 H. 6. 17. per Pigot. 

9. And where a man has fre as /oreſter, and preſcrives in it S where 
without ſaying as foreſter, and it is found for him, attaint lies, and 1 
yet the matter is true, but has not expreſſed all; for he has no ſuch parfonce 


rent, common, or fee as he alleges. Ibid. 
mind, and 


hie had annuity by preſcription in right of his parſonage, and he as abbot, without naming himſelf 


parſon, brought writ of annuity, and counted upon pretcription in him and his predeceflors abbots, 
and the preſcription was traverſed, and found with the plaintiff, there every word of the verdict is 
true, and yet attaint lies; for he claiming not as parſon, they ought not to have found the iſſue with 


him, Pl. C. 291, b. 292. cites 49 H. 6. and M. 10 E. 4. 16. 


10. So where they find the defendant geil in treſpaſs, or the [ 250 
lice, of ſeveral treſtaſſes which he did nat de, or of exceſſrue da- 
mages &c, Br. Attaint, pl. 96. cites 24 H. 8. 

11. In dcht on bond for performance of covenants, one of 
which was, that in conlideration the plaintiff would build a new 
mill upon the lands demiſed to him by the defendant, and bring 
a water-courſe to it, he the ſaid defendant leaſed the ſaid land to 
the plaintiff, and the plaintiff aſſigned the breach in ſtopping the 

'ater-courſe 3; upon which they were at iſſue, and found for the 
plaintiff, The defendant brought an attaint, and the falſe oath 
was found. It was moved in arreſt of judgment that here was 
19 iſſue, and conſequently no verdict, and jo no falſe oath, and then 
no cauſe of attaint ; for the I ne was upon the flapping the water- 
c, which is no cauſe of action upon the party's own ſhewing; 
ror there was no expreſs covenant that the plaintiff ſhould enjoy the 
water-courſe; beſides the defendant in the action might have 
alleged this matter in arreſt of judgment, and ſo he ſhall not be 
helped by an attaint, neither does it appear that the execution 
was taken out, and this attaint being brought upon the ſtatute 
23 H. 8. cap. 3. which gives this remedy to the party grieved, and 
pecauſe before execution the defendant is not a party grieved, it 
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doth not lie. But as to theſe objections the Court ſaid nothing 3 


but the reporter adds a quzre if the plaintiff be not pars gravata, 
becauſe he is ſubject to the judgment, and ſo liable to the exe- 


cution. Le. 278. pl. 377. Hill. 28 Eliz. B. R. Huddy v. 


. Fiſher. 


12. Where the evidence given to the jury is falſe in part, though 
it be in a point not material, yet this is ſufficient excule for their 
not giving him credit in any other part of his evidence, and fo 
had no cauſe to find their verdict upon this oath againſt the party 
againſt whom it was given. Cro. E. 309. 310. pl. 18, Mich. 35 
& 36 Eliz. B. R. The Queen v. Ingerſall. 

13. It lies againſt jury, for finding the bond of Edward the bond 


of Edmond. Palm. 286. Maley v. Sheply. 


14. The jury may be attainted 2 ways; 1ſt, where they find 
contrary to evidence; 2dly, where they find out of the compaſs of the 
all gata. But to attaint them for finding contrary to evidence is 
not eaſy, becauſe they may have evidence of their own conuſance 
of the matter by them, or they may find upon diſtruſt of the wit- 
neſſes, or their own proper knowledge; but if they find upon 
evidence that does not prove the allegata, there it is eaſy to ſub- 
ject them to an attaint, becauſe it is manifeſt that what is ſo 
found is an evidence not correſponding to their iſſue; and this 
was the only curb they had over the jurors; for the judge being 
beit maſter of the allegata, if theydidnot follow his direction touch- 
ing the proof, they were then liable to danger of an attaint ; and 
therefore ſince the judges, from the difficulty of attainting the jury, 
have granted new trials, whereby jurors have been freed from the 
fear of attaint, they have taten greater liberty in giving verdits ; 
but ſince the attaimt is only diſuſed, and not taken away, it is ne- 
ceſiary that a certain matter ſhould be brought before them ; and 
therefore in tre/paſs, the quantity and value of the thing de- 
manded muſt be ſo conveniently deſcribed, that if the jury find 
damages beyond ſuch quantities and value, it may be apparently 
exceſſive, and they ſubject to the attaint; and ſo on Las contracts, 
they muſt be ſet forth ſo preciſely, that if evidence be given of 
another contract, and not in the allegations, and yet the jury find 
for the plaintiff, they may be ſubjett to an attaint; and were it 
otherwiſe, if the plaintiff had a jury to his turn, and the judge 
ſhould direct that the plaintiff be nonſuit, yet if the plaintiff would 
ſtand the trial, the judge muſt give poſitive directions to find 
for the defendant, there would be no means of compelling the 
jury to find according to the direction of the judge, if they were 
not under the terror of an attaint, if they did otherwiſe ; ſo this 
is the only curb that the Jaw has put in the hands of the judges 
to reſtrain jurors from giving corrupt verdicts, G. Hiſt. of C. B. 
102, 103, 104. 7 | | 


(E) The 


attaint. 1 


(E) The Default of the Court. 


(i. IN an aſſiſe, if the jury find a ſpecial verdic?, and refer it to S. P. and 


the Court, whether upon the matter the tenant be a diſ- e 14%s- 
ment of the 


ſeiſor; and upon the matter the Court adjudge him to be a diſ- diſſeiſiu is 
ſeiſor, though in law he be no diſſciſor, yet no attaint lies againſt the the act of 

. b ſe I n . f. | b h 7 ] f 7 * the Court, 
jury, becauſe it is not their fault, but the fault of the Court. 43 n et de 
AM. 41.] | | | | 


verdict of 

| | | | | the jury, 
quod nota. Br. Verdict, pl. 51. cites S. C. — gr. Attaint, pl. $2. cites S. C. and S. P. accord- 
ingly. S. C. cited by Holt Ch. J. Ld. Raym. Rep. 470. Paſch. 11 W. 3. S. P. per Cur. 
Cro. E. zo. pl. 18. Mich. 35 & 36 Eliz. B. R. But following the direction of the Court 
barely, will not bar an attaint; but in ſome caſe the judge being demanded, and declaring to the 
jury what the law is, though he declares it erroneoully, and they find accordingly, this may ex- 
cuſe the jury from the forſeitures; for though their verdict be falſe, yet it is not corrupt, but the 
judgment is to be reverſed however upon the attaint, for a man loſes not his right by the judges miſ- 
take of the law; per Vaughan Ch. J. Vaugh. 145. in delivering the opinion of the Court in Buſhel's 
Caſe. [ But I do not remember to have found it any where ſuggeſted, that any thing 
ever ſo poſitively laid down for law, or ever fo artfully &c. inſinuated by gentlemen at the bar, can 
excuſe the jury from being ſubjeCt to an attaint; and therefore thoſe gentlemen would do well to con- 
ſider what apology they can make, ſhould they by ſuch means miſlead an ignorant jury, and thereby 
occaſion the ruin of them and their families. In ſuch caſe; thote gentlemen, whether confidered 
as chriſtians, or as honeſt men, ought to make the ſufferers equivalent amends, and at the ſame 
time to reſtore to the adverſe party whatever he has loſt by ſuch irregular proceedings. The 
liberty of the bar, when abuſed, is forfeited 5 and, like the cities of refuge, was never intended to 
de a protection to malicious offenders. If an attorney be directed by his client. plead what is falſe, 
he may plead that, non veraciter ſum informatus ; and Judge Jenkins ſays, that it is an honett plea : 
and I cannot fee why others of a ſuperior rank ſhould not follow ſo good an example. | 


[2. But if the material matter which they found, upon which Br. Ver did, 
they referred the matter of law to the Ceurt, be falſe, an attaint lies S 


| S. Gz-but 
thereupon. 43 All. 41. }] a rot directly 
S. P. but 
Br. Attaint, pl. 82. cites 


that if the circumſtance of the verdict be true, attaint lies not of it. 
S. C. and S. P. ſeems to be admitted. F: 


(F) At what Time it lies. 


. A attaint lies before execution ſued, for the danger of the Br. Auiat, 
!, 12. con- 


death of the petit jury in the meſne time. Contra, 12 


tra, that it 


H. 6. 6. admitted by iſſue. does; 
I 2. 4s if a man recovers land againſt another, he ſhall have an beto:e he, 
attaint before execution ſued, for the danger of the death of the e Le | 
petit jury. 41 Aſſ. Attaint, 27. per Mich. ] ec 
5 ; tor be tore 


this the party is not grieved, cites 35 H. 6. 39. 26 H. 8. 2. per Wangford, 
Nontenure, pl. 6. cites 35 H. 6. 44. 
Attaint by him who loſt in aſſiſe, againſ{ the plaintiff in the aſſiſe, and the petit jury, upon falſe 
verdict in the aſſiſe; the tenant appeared and fix of the petit jury, and the ethers made default, and 
zgainſt them the inqueſt was awarded by default; and per Paſton Juſt. the attaint does — 
not lie in this ble 8 
ſcilicet, 7 oath, judgment, and execution ; for he who loſes by judgment ſhall ut have attaint 
during his own pelſelſion. unleſs where the plaintiff or demandant ſues execution of {amazes recovered 
by falſe oath, and of this he may have attaint, he himſelf being in poſſeſſion of the land. Br, At- 
taint, pl. 38. cites 21 H. 6. 55 S. C. cited Le, 279. pl. 337. Arg. 

5 3. The 


S. P. by Priſot. Br. 


efore execution taken ; for three things entitle him to the aitaint, [ 252 ] | 


4 
1 

: 

: 

'2 

— 


Attaint. 
3. The wonchee ſhall have an attaint before execution in vaiu? 
ſued again/t him, for the cauſe aforeſaid. 41 Aff. Attaint 27.] 


[4. So if in a præcipe againſt a leſſee, the leſſee vouches B. in 
the reverſion, who enters, and vouches C. and the demandant coun- 


terpleads that C. nor any of his anceſtors &c. and this is found for the 


demandant; B. ſhall have an attaint before execution in value 


ſued againſt him, 41 Afl. Attaint 27.] 


Br. Attzint, 5. "After the death of any of the petit 12, no attaint "7 Con— 
2. 4. 18. 


attaint was : 
—— in B. R. though many of the petit jury were dead; quod not2, though the 5 was 


held 6 R. 2. per Bel Hap. It lies as long as any of the petit jurors are living, Br. Attaint, 
pl. 30. ks 12 H. 4. 10. And. pl. 104. cies S. C. per Skrcue, that it lies as loug as 2 of them 
are living, for they are jurors pluraliter, pl. 76. cites 34 All. 6. S. P. Ibid. pl. 68. cites 26 
AſT. 12. for they are not named in the writ, which is quod diligenter inquiras qui fuerunt jurat, 
primz inquifitionis ; quod nota. Brooke ſays, that it ſeems to be law. 


Tt _ 6. If one man recovers againſt another in treſpaſs, the . 
— dant ſhall have an attaint before execution ſued. 41 Attaint 27. 
mexrina Tempore E. 1. Attaint 70. adjudged.) 
perſonal 


«ion attaint ies befcre execution, but contra in ation real; for it ſhall be ind the teuan'. 
Br. Attaint, in pl. g. cites 35 UI. . 


[7. If a deed be leaded in bar, in which there are witneſſes, 
and this is tried to be li deed, and alter the withe//, die who toe 
joined to the ingueſt, the party ſhall not have a attaint after. 26 
II. 6. Attaint 3. per S * 
8. Audita Duercla paſſed for the plaintif, and therefore the 
defendant who was cormu'ee in e merchant brong ht attaint ; 
Thorp anſwered, that it did nct appear that the plaintif i in the 
attaint ever had execution of any land delivered to him, and fo 
cannot have attaint; but the Court was againſt him, and that 
he ſhall have attaint as well as if he had execution in fact. Br. 
Attaint, pl. 64. cites 21 Aſſ. 16. 
lt hes not "8 he death of none of the efendants 7 in the attaint ſhall abate 
after death the writ, but the death , the tenant; per French, quod non 
of defencant 
again negatur. Br. Attaint, pl. 68. cites 20 Ali. 12, 


. 


* em 34 


ſuculã be brought. D. 5. pl. 1. Mich. 25 H. 8. Anon. 


(G) 77hs ſhall have it, and who not. 


Br. Awaint, [I. THE King ſhall have an attaint upon a falſe verdict in 4 
S "cm quare impedit. 42 E. 3. 26. b.] 


Ficzh. At- 
teint, pl. 18. cites S. C. & S. P. accordingly, though it was objected that ſuch attaint had never 


been known to be for the King be ſore.— F. N. B. 107. (D) 5. P. accordiugly, 


Br. Attzint, [2. The vouchee may have an attaint. 8 H. 4. 4. b.) 


1. 25. eites 
5 C0. —F. N. B. 100. (E) S. P. and the wiit ſhall! make mention of the voucher; and in the 


new note there (e) cites 9 H. 6, 38. 11 H. 4.5.4 Atl, 71. and 4 E. 3. 


5 [3. The 


4. 


lad „„ 


3. The vouchee mall have an attaint «pon 4 falſe verdit? given 
4 
vetween him and the tenant upon the deed of lien denied. 22 E. 3. 


4. b. 

4. In aſſiſe the tenant pleated jointenancy with his feme and ſon, 
who came and maintained the exception, and the tenant was 
und ſole tenant, and he awarded to priſon; and per Thorp 
Ch. J. :f the ether be tenant and be oujted, he {hall have aſſiſe, and 
not attaint, becauſe he 1s not party to the original, Br. Aſſiſe, 
pl. 321. cites 31 Aſſ. 11. 


233 


Fitzh. Brief, 
pl. 380. 
cites S. Ges 


It was ſaid 
for law, 
that where 
the tenant 
pleads joins 
tenancy 
with J. 3 
who comes 
and main= 


rains the ſcintenancy which paſſes againſt them, and the demandant enters, I'S in whom the join- 
tenancy is pleaded thall have aſſiſe, and not attaint; for he was not party ts the original. Note the 
difference. And ſo ſee that party to the i{/ue thall have aſſiſe. Br. Aflite, pl. 36. cites 48 E. 3. 16. 


at the end. 


5. If aſſiſe is brought avainfl tenant by ftatute merchant, ter- 
mor, or the like, and him in reverſion, who is tenant of the frank- 
tonement, and the alſije acquits the tenant by ſtatute merchant, and 
attaints the other of dliſſciſin, and they tio Join in attaint, quære 
whether he who is acquitted ſhall have attaint, by reaſon that 
he 15 acquitted, and yet by the aſſiſe and verdict he loſes his inte- 
reſt ? Per Tank clearly, the tenant by ſtatute merchant ſhall not 
have attaint, mr the lard where the land is recovered againſt him 

ud the Kor where he has the heir in ward, nor the termor where 
land is recovered againſt him and his Ufer, becauſe he did not 
Lee any fra Ateneme:it ; but the belt opinion here was, that ſuch 
4 erfons ſhall have attaint, for they cannot have afſijſe nor quare ejecit 

afra terminuzin, nor aber remedy. But per Whorwood (the 
King s Attorney in the time of H. 8.) they thall not have attaint. 
But Brooke ſays, this is not reaſonable where they are named and 
Joſe their intereft ; but he ſays, it ſeems that he who is acquitted 
ſhall not have attaint, but if they are found diſeijors, it ſeems to 
him that they ſhall have attaint; quzre, for it was adjourned. 
Er. Attaint, pl. 82 cites 43 All. 41. 

6, Where treſpaſs is brought again baron 8. * and the 
plaintiff recovers, the baron alone /hall net have aitaint, tor it ſhall 
be brought according to the record. Br. Baron and Feme, pl. 22, 
cites 47 E. 3. 9. per Tank and Finch. 

7. Succeſſor of a parſon ſhall have error or attaint of judgment 
againſt his predeceſſor. Br. Attaint, pl. 110. cites 8 H. 6. 25, 
and 19 H. e. 39. accordingly ; quod nota bene. 

8. If a man has Ie a ſon by one venter, and a daughter by ano- 


ther, and intails the land to him and his fecand ſe we, and the heirs of 


their tw bodies, and recovery is had againſt them by faiſe oath, the 
attaint is given to the ſon and not to the daughter, per F orteſcue. 
Br. Attaint, pl. 40. cites 22 H. 6. 28. 

So, per Forteſcue, where a man has two ſons i in burgh Eng- 
liſh, and loſes 5 by falſe verdict and dies, the attaint is given to the 
the eldeſt ſon, and ſo the daughter and the youngeſt fon ſhall 


falſiſy the recovery by him, which T'aiverion utterly denied. _—_ 
10. 


253 Attaint. 

10. If a man brings bill , reddat T. 40l. guas domino regi & 
prædiclo T. debet upon the /tatute 23 H. G. cap. 10. and the jury 
paſs again/t the defendant falſely, attaint lies for the defendant ; for 
the Aing is net merely party; for the party may diſcontinue or re- 
leaſe without the King, notwithitanding that the King ſhall reco- 
ver the moiety, and therefore the attaint was demanded 3 quod 
nota ; and ſo it is admitted, that F the King was merely party at- 
taint does not lie. Br. Attaint, pl. 130. cites 20 H. 7. 5. 

11. Attaiat goes with the land as writ of error ſhall do, Br. 
Faux de Recovery, pl. 50. cites Tempore H. 8. | 

254 J 12. It was ſaid that, upon infermation made by the King, which 


The King paſſes upon iſſue tried, the King nor the informer ſhall not have 


may have attaint ; for the informer 1s not fully party, and when the defendant 


attaint upon f 4. a 
a falſe ver- has anſwered, the attorney of the King replies for the King, and 


gitgiven no further mention is after made of the informer, and therefore 
. the one nor the other ſhall not have attaint, but was awarded to 
mation. anſwer to the points of the writ, and could nit have day of contt- 


Cro. K : nuance without iſſue, Br. Attaint, pl. 127. cites 4 M. 1. 
309. pl. 18. 
Mich. 35 : 

& 36 Eliz. B. R. in the Cafe of the Queen «. Ingerſall. But though the information was for the 
Queen and the party himſelt, yet the cannot join with him in bringing the attaint; ſaid as admitted. 
Ibid. S. P. & S. C. cited by derjeant Maynard accordingly. 2 Jo. 14. Arg. In action on 
a penal ſtatute brought for the King the Attorney General alone replies and joins the iſſue, and there- 


fore ſome think that an attaint lies not on ſuch an information when a falſe verdict is found for the de- 


fendant; for the informer did not join iſſue; but Jenkins ſays the law ſeems to be otherwiſe ; for 
an attaint lies againit the informer if the verdict patles for him; and by the like reaſon, if a verdict 
paſſes againſt him, an att int lies for the King againſt the jury which paſſed againſt the King; where 
a falſe verdict paſſes for the King, upon a petition made to the King, an attaint may be brought, 
which is only againk the jury that gave the falſe verdict. Jenk. 228. pl. 94. It was held by 
all the barons, that where the Queen is fole party againſt the ſubject, and the jury find for the 
Queen, no attaint lies; contrary where the ſuit is tam pro domina regina quam pro ſcipſo. 3 Le. 46, 
pl. 121. Trin. 32 Eliz. in the Exchequer. Anon. 


13. None fhall have attaint but he that may be reſtored to the 
thing loſt by the judgment; per Bramſtone Ch. J. Mar. 210. 
Paſch. 18 Car. cites 2 R. 3. 21. D. 89. and 9 Rep. Ld. San- 


.char's Caſc, 5 
(G. 2) Who ſhall have Attaint jointly or ſeverally. 


I. IN recipe quod reddat, if the tenant pleads jointenancy with a 


ſtranger nat named, and iſſue is thereupon joined, and it be 


cund againſt the tenant by verdict, it was held that the tenant alone, 
without the ſtranger, ſhall have attaint. Thel. Dig. 32. lib. 2. 
cap. 14. ſ. 1. cites Tin. 3 E. 3. 89. 

2. It was objected that another diſſeiſor was found by the aſ- 
ſiſe who did not join in the attaint; but it was ſaid, that it may 
be that this plaintiff paid all the damages, and ſo ſhall have the 
attaint alone; and that in aſſiſe brought againſt ſeveral other te- 

nants who liſe, they all may have one ſuit to reuerſe this judgment, and 
if it be reverſed, every one ſhall re-have according to that which 
he loſt ; quod nota, Br. Attaint, pl. 53. cites 8 Aſſ. 30. and 


8 E. 3. 71. 
1 5 3. Where 


by 2 


+] 
Attaint. 

3. Where aſſiſe paſſed againſt ſeveral, :7e of the difſerſors was 
received to maintain attaint alone, and to Hu the falſe cath 
in the principal, and in right of damages entirely without the others, 
Thel. Dig. 33. lib. 2. cap. 14. f. 3. cites Mich. 8 E. 3. 439. 

4. In one writ, if there are 20 præcipes, yet it is but one fur. as 
to the demandant, and the Roll makes mention but of jurat. and 
the demandant ſhall have but one atiaint, but the tenants ſhall have 
ſeveral attaints. Br. Attaints, pl. 59. cites 14 Aſſ. 2. 


254. 


Writ a- 
gain three 
ty ſeveral 
prec:pes, 
and wiey are 
at ſeveral 


iſſues, and it paſſes againſt the demandant, he may have one and the ſame writ of attaint ; for it is 


dne and the ſame jury as to him. Br. Several Præcipe, pl. 12. cites 14 Aff. 2. 


hut if they 


hat pajſed for him, the three tenants ihould have had {ſeveral attaints; for it was feyeral Juries as 


W them. Ibid, | 


5. In a writ of ſermedon by one præcipe againſt a baron and his 
feme of 2 parts of a manor, and by anther precipe againſt ansther 
ſtranger for the 3d part, which flranger vouched to warranty the ba- 
ron who traverſed the gift in both the pracipes, and found againſt the 
demandant z upon which he wes received to maintain one writ of 
attaint upon the verdict in both the præcipes; but if the tenants 
were to bring writ of attaint, they ought &c. Thel. Dig. 32. 
lib. 2. cap. 14. f. 2. cites Hill. 14 E. 3. Attaint 41. 

6. In præcipe quad reddat againit Laren and feme, he made de- 
fault, and [the feme] was received, and pleaded to the iſſue and laſt, 
and the baron and fome brought attuint, and well, tlig' he was not 
party to the iſſue. Quod nota. Br. Attaint, pl. Gr, cites 


16 Aſſ. 5. 
f. 16. cites Paſch. 16 E. 3. 


. But it was adjudged that one plaintiff /ball not have one writ 
of aitaint againſt 2 ſeveral! inque/ts, who paſſed againſt him in 2 
ſeveral torits or bills. Thel. Dig. 33. lib. 2. cap. 14. ſ. 3. Cites 
Paſch. 25 E. 3. 42. 3 
8. It was adjudged that where in aſſiſe one who has taken the 
entire ſole tenancy toes by falſe verdi, though he alone ſhall have a 
verit of attaint without the others named in the aſſiſe notwithitand- 
ing that the defendant in the attaint aid that he had nothing in the 
franktenement, but only in common with others named in the afjiſe, 
and now not named &c. Thel. Dig. 33. lib. 2. cap. 14. ſ. 10. 


Cites 27 All. 61. | | | 
9. But in afliſe of mortdanceſtor brought againſt ſeveral, {one 


of them pleaded ſeveral tenancy, others dijclaimed, and others faid 


( 498-3 


So in afſiſe, 
Br. Attaint, 
1.1C7. cites 
11 HA. $5 
Thel. Dig. 
33. lib. 2 
cap. 14. 
Attaint 25. 


It af 2 2— 
gainſs 3 hf 


enn, It was 


nothing, and it was found the tenancy in common as was ſuppoſed by an, 


the writ, and further the points of the writ were found &c. upon 
which 41 named in the writ 5rought one writ of altaint in common, 
where the ſeveral tenants aſſign the falſe oath ſeverally as to the 
tenancy in common found &c. and as to the points of the writ and 
damages, they all aſſigned the falſe oath in common. Thel. Dig, 


33. lib, 2. cap. 14. f. 7. cites 29 Aff. 9. but adds, quære legem. 


2 diffeiſed 
the plaintiff 
ard that the 
34 did 
nothing, 

and all 3 
brought at- 
taint, and 
the 3d 203 


dil nothing made default, and was ſevered, and the defendant pleaded to the writ, becauſe ſhe who 


was acquitted had 
Yor, III. 


joined with the other 2, and thereiore the writ was abated, Quod nota. Br, 


Attaint, 
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„„ ” Attaint. 


Br. Attaint, pl. 122, cites S. C. For the 3d was net grirved, 
Thel. Dig. 33. lib. 2. cap. 14. 1. 8. cites S. C.. 


and therefore ſhe (hall not have attaint, 


S. C. cited Arg. Le. 317. in pl. 445. 


10. It was held where the tenant of the franktenement and the 
tenant by atute merchant loſes by falſe verdict in aſſiſe, that they 
may join in writ of attaint, notwithſtanding that the tenant by 
ftatute merchant was acquitted of the diſſeiſin. Thel. Dig. 33. lib. 2. 
cap. 14. f. 9. cites 43 Aſſ 41. | 

11. Baron and feme attainted by falſe verdict in treſpaſs, may 
Join in attaiat. I hel. Dig. 33. lib. 2. cap. 14.1. 11. cites Mich, 
47 E. 3. 10. | 

12. In aſſiſe againft 2, who tate ſeverally the entire tenancy, if 
it be found by verdict againſt them, yet they may join in attaint, 
'T hel. Dig. 33. lib. 2. cap. 14. f. 15. cites Hill. 3 H. 4. 50. 

Br. Abridg- 13. Treſpaſs againſt two who pleaded not guilty, and were 
ment, pl. s. found guiliy to the damage of 101. and the one alone ſued attaint, and 
* effigned the falſe cath in all which they had faid againſt him, which 
der in ac- goes as well to the damages as to the principal, and it was agreed 
tion, pl. 4. that of the principal he ſhall have attaint alone, becauſe their plea 


ag 1 is ſeveral in law, but not of the damages; for they are entire. Br, 


damages Attaint, pl. 9. cites 34 H. 0. 13. 
they ſnall : : 
Join in attaint, or he ſhail abridge his demand of the damages. Thel. Dig. 33. lib. 2. cap. 14. 
1. 12. cites S. C. 5 

6 Where ſeveral were found guilty by verdict in treſpaſ, one writ of attaint brought by 
[ 25 ] them in common was adjudged good. Thel. Dig. 33. lib. 2. cap. 14. f. 4. cites Trin, 


18 E. 3. 28. and 17 Aff. 22. and that to agrees Trin. 30 E. 3.2. and 39 Af. 49. and that it was fad | 


there for law, that they may bave ſeveral writs of attaint, and ſays, ſee 46 E. 3. 21. 47 E. z. 10. 48 
E. 3. 14. and 34 H. 6. 11. 30. And fo it was held there for law, that if in aſſiſe or treſpaſs /ome are 
found ſeveral d'ffeifors er treſpaſſors, the damages ſhall be ſeverally aſſeſſed, and then they ſhall fever in 
writs of attaint. Thel. Daz. 33. lib. 2. cap. 14. ſ. 8. And it was ſaid that if ſeveral terant? 
4.ſe in affiſe, they ought to have ſeveral attaints ; but if the damages are entirely taxed too high, they 
may join in attaint in right of damages. Thel. Dig. 3}. lib. 2. cap. 14. f. 6. cites Trin. 30 E. 3. 2. 

Where the plaintiff in the firſt action brought conſpiracy againſt 2, and the one pleaded not guilty, 
and the other pleaded juſtification, abſque hoc that he was gailty after ſuch a day, and fo to iſſue, 
and all found for the plainiiff, and one oi the defendants brought attaint alone. Upon long argu- 
ment it was awarded that attaint lies of the principal, and the plaintiff was compelled to abridge bi: 
demard of the damages; quod nota, Br, Attaint, pl. 9. cites 35 H. 6. 19. 


ſe. hinder 14. But where they plead releaſe, or ſuch like joint plea, there 
in Action, , Ir. Atta! q 
7 they cannot ſever in attaint. Er. Attaint, pl. 9. cites 34 H. 6. 12. 
5. C.— 9 | 

But if the iſſue de Hund againft them by falſe verdict an acquittance or abitrement, or other matter 


jointly pleaded by them in bar, they ought to join in attaiat, Thel. Dig. 33. lib, 2. cap. 14. . 12, 
Cites S. C. | 


15. Where conſpiracy was brovght againſt 2, and the one pleaded 
not guilty, and the other pleaded a bar &c, and both the iſſues found 
by verdict againſt the defendants, the one of them alone was re- 
ceived to maintain writ of attaint for the falſe oath in the prin- 


cipal, but not in right of damages; per judicium. Thel. Dig. 


33. lib. 2. cap. 14. f. 13. cites 34 H. 6. 30. and Mich. 35 H. 6. 
19. 
And ezrre 16. If a man vauches 2, and recovers in value, and has execu- 
where ne t 5 gion 


the 
this 
taint 


Cites s 
aint 


taint, becauſe he is not party to the writ. 48 E. 3. 17. b.] 
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tion againſt the one alone, ”= both ſhall join in attaint, Br. At- ene of the 
taint, pl. 9. Cites. 35 H. 6. 19. per Forteſcue. _ defendants 


has attaint 


of the prin= 


pal as above, and attaints the petit jury, if the other may have attaint alſo, and attaint them 


again. It ſeems that he may; for the one is a ſtranger to the other iſſue upon ſeveral plea, though 
it be pleaded jointly and at one and the ſame time, Ibid, 


17. It ſeems that in action real or perſonal ex parte petentis, all Aud if the- 
one be nen- 


ought to join in attaint. Br. Attaint, pl. 9. cites 35 H. 6. 19. , es 


rance lies 
where it is brought wpor real action; contra where it is brought upon perſonal action. Ibid. 


18. And ex parte defendentis, or tenentis, they may ſever in at- And _ 
taint upon plea ſeveral in action real or perſonal. Br. Attaint, 2 f acht 
pl. 9. cites 35 H. 6. 19. to join, if it 

be brought 

| upon action real or perſonal, Ibid, 


19. It was held that where 2 bring formedon againſt other 2, and 
ene of the tenants pleads the releaſe of one ; the demandants, and the 
«ther tenant the releaſe of the other demandant, and both the releaſes 
are found againſt the demandants, yet the demandants ſhall join in 
writ of attaint, notwithſtanding that each be a /tranger to the others 
1/ue, Thel. Dig. 33. lib. 2. cap. 14. f. 14. cites 35 H. 6. 22. 


(H) In reſpe& of the F/aze. {Not Party to the f 257 J 
Writ or Iſſue.] . 


[1, JN a guare impedit againſt 2, they make ſeveral titles, and it Br. Quarn 
is found for one defendant, and the other diſturbed him, the Impedis pl. 


other may have an attaint upon this; for by this he loſes the pre- 870 p. 
ſentation. 45 E. 3. 14.] | | by Finch. 


£2. He who is party to the recovery ſhall have an attaint, although - 
he was not * tenant at the time of the firſt writ brought, nor when * Fol. 283. 
the judgment was given. 41 E. 3. 19.4 1 

| Attaint, pl. 
69. cites 27 Ai, br. 


[3. In an action, if jointenancy be pleaded with a ftranger, and Br. Attaint, 


the ranger joins with the tenant in the maintenance thereof, and E Om 


this is found againſt them, yet the ſtranger ſhall not have any at- cordingly. 
Godbe 
: 378. Arg. 
cites S. C. that if the party to the writ pleads jointenancy with a ſtranger, and the verdict paſſes 
evainſt him, he ſhall not have attaint; but Jones J. ſaid, that he might have atraint. Roll 
Kep. 243. Arg. Cites 31- Aff, 11. 31 E. 3. Attaint 35. S. P. exactly, and ſeems admitted by Coke 
Ch, J. who ſaid, that ſo it is of prayee in aid, 


| [4 In an atm againſt A. and B. it is found againſt them upon Br. Attaint, 
{everal ifjues, A. ſhall not have an attaint upon a falſe verdict 5 1 
n;anft B. becauſe he was nat party to this iſſue. 11 H. 4. 27.] 286. S. P. — 
| Fidh. Attaint, pl. re. cites S. C. 


v2 | [ 5. In 


257 | attaint. 


Fitch. Trial. [Sg. In treſpaſs egainſ? 2, if one pleads a releaſe, upon whi el 
nt 33 they are at i, and the ther pleads the ſame plea as ſervant 49 
by Hull. Vin, if it be found againft the rafter, the ſervant ſhall not have 
an attaint thereupon ; for he is act party to bis iſue. 11 H. 4. 

30. b.] | | 
1 Fr. Attaint, 6. In waſte again}? 2, if one mates default, and the other plead, 
1 pl. *9- cds and it is found againſt him, the other, who made default,. ſhall 
. not have an attaint thereupon, becauſe he is nt party to the iſſue. 
12 H. 4. 5. b.)] | | | 
4 " Fiteh. Trial, [7, If the v:i/lein be found free in homie replegiands againſt the 
| Fi. ©. es lord, and after the lord dies, the Heir ſhall have an attaint. 19 


. 6. 8. b.) 


8. P. 

Fiteb. Trial, [CS. If the vellein be found free by a falt verilict in an action of 

5 — 2 treſpaſs brought by him againſt the lard, and after the ord dies, his 

»c © heir ſhall have an attaint, though the verdict was in a perſons! 
action, and for damages only, becauſe this tates away his i110 
ritance in the vellein. Contra 19 . 6. 18. b.] 

| [9. But he ſhall not have an attaint for the damares.] 
Fitzh. Trial, [Cio. But in this caſe the executors of the lord ſhall have an at- 


| rl. 6. cites. taint for the damages, becauſe they belong to them. Contra 19 I 
| 3 C.. B. 6: 18. b. becauſe they loſe no damages 
3. C. 65. 18. b. y loſe no damages. 
| 11. The iſſue in tail fall nat be barred by releaſe of his father r 
all actions, or of all the rig found againit his father by verdict, 
but the iſſue may have atiaint. Br. Tail & Dones &c. pl. 43. 
cites F. N. B. 108. l 
12. Attaint by J. againſt E. who ſaid that he himfelf leaſed to 
the plaintiff for years, ſo that he loſt nothing but a term by the t 
firſt verdict, and demanded judgment of the writ, and non allo- | 
catur; and ſo ſee that fer mer ſhall have attaint of his term. Br. . 
{ 258 J Attaint, pl. 35. cites 21 E. 3. 47. 9 
r _— 13. Falſe impriſonment againſt 2, the one came and pleaded, and th 
4 4% e* the i que is fund againſi him to the damage &c. and after the fel Wd 
. C. cit. came and pleaded villeinage in the plaintiff, which is found again 3 
ed 11 Rep. Him af the ſame time, in another a#tim between them, and therefore * 
— . ir he was /tzpped to plead it, by which judgment was againſt both if C. 


weſpaſs be the damages where the ſccond was net party to the iſſue which found 
baust the damages, and yet well, for he was party to the original, and 


gain 2, f 
e, therefore ſhall have attaint, though he was not party to the 


10% ij/ue fe- iſſue; quod nota, per Thorp clearly, & nullus dedixit, and upon 
and this reaſon judgment was given immediately; quære. Br. At- 
feveral ve- 7 

taint, pl. 17. cites 44 E. 3. 6. 


nire facias's 

h be awarded, | 5 
4 this jury, which firſt paſſer, ſhall aſſeſs the damages againſt both, and he who is party Ho the ar igiral. 
and a firanger to the ijjue, if he be grieved for the damages he ſhall have attaint, and yet he 153 
ſtranger to the iſſue, but he is party to the original, per Moyle J. Quod nota for law; tor nullus ne- 
gavit; and in this cafe the ſecond inqueſ# Hall nat affeſs the damages, Br. Attaint, pl. 44. cites 19 
H. 6. 1. F. N. B. 107. (E) 5. P. and in the new notes there (e) fays, it ſeems that in this 
cafe as tothe damages they ſhall join in an attaiat. and cites it adjudged 25 II. 6. 23. but as touching 
parcel, if they are found by oi verdict guilty, they may join, and cites 18 E. 3. 1. 30 E. 3. 1. or 
they may lever, cites 35 H. 6. 21. per Aſliton. 46 E. 3. 81 per Finchden, and ſays, fee 1 H. 5. 13. 

7. H. 6.32. 

8. C. cited, and S. P. refolved 13 Rep. 5. b. 6. a. Trin. 10 Jac. ia Sir John Heydon's Cale. 
— 5. C. 


. C. cited by Coke Ch. J. accordingly, in delivering the julgment of the Court, in the 
Caſe of Cobb v. Ileydon. Cro. J. 349. pl. 2.— Hob. 66. pl. 69. S. P. reſolved in the Caſc of 
Cocke v. Jennor. —8S. P. reſolved accordingly, 10 Rep. 119. a. Mich. 19 Jac. in Cheyney's 
Caſe. | | 

A joint treſpaſſer, though a ſtranger to the iſſue, yet being privy in charge, Nall have attaint for 
exceſſive damages given by the jury againſt his joint-treſpaſlor. Reſolved 11 Rep. 5, b. Trin. 10 
Jac, HEY DOs CASE, and ſays, that with this accords 44 E. 3. 7. b. adjudged in point, and F. N B. 
127. (E,. 10 Rep. 119. a. S. P. per Cur. and cites the ſame Caſes. 


/ 


14. Baron and feme Ift by falſe oath in quare impedit brought 
by them, and the damages were li d uſpgn the baron, and he died, 
and the feme took another baron who brought attaint, and recovered, 
and were reſtored to the damages loſt by the firſt baron, and re- 
covered the advouyſon in jure uxoris, and 100). in damages by the 
attaint, and it was brought by him who firſt recovered, and ano- 
ther who was not named in the firſt record, and fo they recovered 
the firſt damages loſt by the firſt action, againſt him who firſt re- 
covered only, and the damages given in the attaint againſt both, 
and the feme was reſtored to the fir damages bacauſe the was 
party to the firſt judgment, and if they had not been levied upon 
the baron in his life they would have been recovered againſt the 


ſeme. Br. Attaint, pl. 114. cites 46 Aſſ. 8. 


15. Attaint was brought by barem and feme of falſe eath given 
againſt the feme and her firft baren in quare impedit, and awarded 
good. Br. Attaint, pl. 18. cites 46 E. 3. 23. 
16. And ſo the feme had the attaint, and xt the executors of the 
laren who loſt. Ibid. 
17. 9 RK. 2. cap. 3. Enacts, that he in reverſion Hall have at- At common 


5 "4 * : < . wW h * 
taint upon a falſe verditt found againſt the particular tenant. 3 


might have 


had attaint of a falſe verdict againſt tenant for liſe after the death of the tenant for life ; but now by 
this ſtatute he may have it in the tenant's life-time. D. 1. a. b. pl. 5. | 

Though this ſtatute ſpeaks only of reverſions, yet it was reſolved that remainders are alſo within 
the purview thereof; but that reverſion or remainder expectant on eſtate tail is neither within the 
words or intention of this act; tor ſince the makers of the act have by ſpecial words provided remedy 
for thoſe in revertion expectant an citate for life, in dower, by the curteſy, or in tail after poſſibility 
of iffue extinct, by this preciſe enumeration their intent appears fo exclude reverhons and re- 
mainders expectant on cſtates tail. 3 Rep. 4. a. b. Trin. 5 Elis. in tne Marquis ot Winchefter's 


Caſe, 


18. In 0. againſt diſſeiſor and tenant, if the tenant is acquitted 


ef the diſſciſin, and the dijſeifor thereef attainted, the tenant ſpall 
have attaint of the oath again} the other, becauſe his title is loſt 


by this cauſe. Br. Attaint, pl. 28. cites 11 H. 4. 50. 259 J 
ig. In ſcire facias upon an annuity the parſon prayed aid of the 106. 
patron and ordinary, and they join, and the 1/ſue paſſes againſt them, in the new 
yet the patron and ordinary ſhall not have attaint. Per Newton notes there 
Ch. J. and ſo it ſeems that none ſhall have attaint but he who is om 
party to the original, and not he who comes in a latere. Br. At- 22 H. 5. 23, 


taint, pl, 36, cites 19 H. 6. 75. 


20. If a man has iſſue a ſon, and tales a ſecond feme, and land 
given to him and his ſecond ſeme in tail, and after they loſe by falſe 
veydiei, and die, leaving ifſus anther ſon by the ſecond ſeme, the iſſue 
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in tail ſhall falſify ; for he cannot have attaint, becauſe it is only 
for the heir, who is the eldeft ſon, and he cannot have it as here; 
for he is nat heir to the land entailed, Br. Attaint, pl. 124. cites | 


i 


| 22 H. 6. 28. per Forteſcue. | 
4 21. So in Burgh-Engliſh, where a man has iſlue two ſons, and 
1 | loſes by falſe oath, and dies. Ibid, = 
1 22. Thetefator entered ints religion, and was deraigned. Quære 
4 if attaint lies againſt the heir or executor; or if the executor 
brings attaint, if the teſtator thal! be reſtored; as if the /n 15 
barred in a mortdancęſtor, the daughter hall have an attaint, and 
N there the judgment was againſt her brother of the half blood only. 
1 F. N. B. 105. (O) 106. in the new notes there (a) cites Kelw. 
199. So a ſpecial heir ſhall have attaint. 22 H. 6. 28, | 
| | i (H. 2) Againſt whom, 
7 \ 
= | 
4 T. AL INT againſt him who recovered and 2 others qui ter- 5 
| & ram lam tenent, and for the 2 it was pleaded that the ane ; 
1 had nothing, judgment of the writ, and non allocatur, and the other | 
I | took the tenancy upon him and vouched, and was ouſted of the voucher, ; 
' becauſe this ſuit is to reſtore the plaintiff to his firſt poſſeſſion, : 
j of which no meſne time is adjudged in the law; quod nota; and ; 
| | there it was ſaid that this reaſon may be made in quod ei deforceat, 
5 and yet a man ſhall vouch there; but there he ſhall vouch by the 
AI ſtatute of Weſtm. 2. cap. 4. Br. Attaint, pl. 55. cites 10 Al. 8. _ ( 
ol 3.1. | 
' Rr. Non- 2. Attaint was brought againſt another wha did not recover, nor 
tenure, pl. his heir, and awarded good; for it is a ſummons, and ſhall abate { 
J 3 by nontenure. Br. Attaint, pl. 59. cites 14 Aff, 2. | 
4 | 3. Attaint lies for the tenant againſt the vouchee. F. N. B. 
106. (D) in the new notes there (b) cites 22 E. 3. 11. | 
Ifa 21 The attaint ſhall be againſt the tertenant, Br. Attaint, 
e ler, pl. 26. cites 8 H. 4. 23. | 7 
and he W uo | : | : : ir 
Joſes brings attaint, it />all be brought againſt the tertenant, and not againſt him who recovered who 
3 not tertenant, Br. Attaint, pl. 69. cites Old Nat. Brev. tit. Attaint, 65 © th 
Auaint ſhall be againſt tenant of rhe franktenement &c. Br. Error, pl. 109. cites 6 Aſf. 6. ca 
; 3 2 
; Sid. 9. F:. If action of treſpaſs is brought againſt the ance/trr in tail and 
5 — B. and C. and paſſes againſt them, and the anceſtor dies, the at- fer 
J. cites S. taint is given to the e Br. Eſtoppel, pl. 168. cites 13 
C. as that E. 4. 2 & 3. by Cateſby. Quzre, | an 
4 . for life, with remainder to A. in tail; and the quære is, if after the death of A. his in | 
iſſue may have attaint, and he holds that he may, notwithſtanding it is there doubted ; for he citcs the 
it as agreed D. 201. pl. 65. that the action of attaint ariſes for the thing which was loſt againſt him 8 
who has it, into whole hands ſoever it (hall come. 855 
r | 
An attaint 6. 23 H. 8. cap. 3. ſ. 2. Enacts, that pon every untrue vera upe 
3 — Ä Before judges of record (except where the thing in demand extends not E. 
3 to the value of 491. or concerns life ) the patty grieved ſhall have an ma 


attaint 
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attaint againſt the petty jury, and alſo againſt the party that hath the againſt the 


judgment thereupon. | J. H. 5 8 
; the terte- 

rants, and held well brought by the equity of this ſtatute, though the words of the ſtatute are, that 
the attaint ſhall be between the parties; and ſays that ſo it may be againſt the heir; as it is there 
held, Mo. 17. pl. 65. Paſch. 3 Eliz. Auſtin v. Baker. Bendl. 87. pl. 122. S. C. accordingly, 
And. 24. pl. 53. S. C. accordingly, and ſays it was done in one Cage's Caſe, 6 July, 6 E. 6. 
D. 201. pl. 65. a. b. S. C. held accordingly ; for this ſtatute was made in favorem ſubdito- 
rum to qualify the rigour of the common law, and the words (againſt the party that hath judgment 
to recover) are ſuperfluous, and not words of ſubſtance, inaſmuch as the action ot the attaint is for 
the thing loſt, againſt him who has it, be he who he will. 

The plaintiff in attaint aſſigned the falſe oath in omnibus que dixerunt, but did not ſhew the value 
of the thing rendered by the verdict; but it was held that the aſſignment was good, becauſe the cer- 
tainty of the value appears in the firſt records, ſo that the juſtices may well enough know what it is. 
Beſides, though the words are, viz. ** Where the thing in demand, and verdict thereon given, ex- 
tends to 40l. yet in the principal Caſe, which was an avowry for a grant out of the manor of S. 
whereof the place where is parcel, and iſſue was that it was not parcel, and found for the plaintiff, 
and damage to 10l. in which caſe the verdict was given upon a collateral matter, and not upon the 
thing demanded, the attaint ſhall be maintained by the ſtatute, and the value hall not be accounted 
of the collateral thing whereof the iſſue was taken and the verdict given, but of the damages which 
were demanded. Dal. 32. pl. 16. 3 Eliz. Anon. Keiw. 205. b. pl, 4. S. C. in totidem 


verbis. 


7. 23 H. 8. cap. 3. Enacts, that if the petty jury are found to 
have given an untrue verdict, they ſhall each of them forfeit 261. to 
be divided between the King and the plaintiff, and incur ſeveraliy fines 
at the diſcretion of the juſtices, and be for ever after diſabled ts give 
te/lunony in any Court. | | 


(1) In what Things it [the Falſe Oath] may be 
aligned, " 


ho MAN can not aſſign ſuch thing for a falſe oath which was Br. Attaint, 
admitted true by him in the firſt action. 11 H. 4. 27.] * — ng 
| Fitzh. At- 


taint, pl. 15, cites S. C. 


2. [As] In an affiſe againſt 2, if one pleads the releaſe of the Br. Attaiut? 
Ng” 3 by 440 he 2 A plaintiff to be well named, 5 
if the other pleads a miſnoſmer 75 the plaintiff, and all is found for Pi. At- 
the plaintiff, if he who pleaded the releaſe brings an attaint on y, he taint, pl. 15. 
cannot aſſign the falſe oath in the miſno/mer : but otherwiſe both << >: C. 
had aſſigned it, and brought the action. 11 f. 4. 27. ] 

Z. So it ſhall be, one defendant had ſaid that the plaintiff was 
feme covert, and the other as above. 11 H. 4. 27. 

[4. So if one pleads a releaſe, and accepts the tenancy of the whole, pitah. At- 
and the other ſays that his anceſtor. died jeiſed, and they in ſans tort ; taint, pl. 15, 
inan attaint by him who pleaded the releaſe, he cannot alfign that eites S. C. 
the anceſlor of the other died ſeiſed, and [that] he | viz. the other | iS 
tenant againſt his own acceptance, 11 H. 4. 27.] 

5. In treſpaſs, if the defendant pleads a mijnoymer of the vill 
upon which they are at iſſue, and the jury finds this for the plain- 
if, and that the defendant is guilty of the treſpaſs, and aſſeſſes da- 
mages, the defendant cannot _— the falte oath, in that he was 
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L 261 ] net guilty of the treſpaſs, for this was admitted by his plea. 41 
E. 3. Attaint 23. adjudged, and not part of their charge.] 

6. #hrtdanceſtor againſt 3, the one pleaded ſeveral tenancy to the 
writ, which was found, and the points of the writ alſo, and the other 
brought attaiut, and aſſigned the falſe oath, as well in the plea to the 
writ as in the principal i/ſue of the points, and well per Fiſh ; and 
adjornatur into Bank. Er. Attaint, pl, 70. cites 29 Aſſ. 9. 
. In at taint founded upon aſſiſe the record was, that the parties 
50 aft. 3. in the aſſiſe recovered the tenements put in view, and the plain- 
S. P. held tiff in the attaint aſſigned the falſe oath in rent, judgment &c. and 


Pr. Attaint; 


Deordlaslg. non allocatur. Br, Attaint, pl. 72. cites 30 Aſſ. 24. 


3 3 8. When the tenant in aſſiſe pleads bar to the iſue, which is 
2 58 found against them, aud the jciſin and diſſeiſin alſo, by falſe oath, 
the party ſhall have ait, of the 299 and dliſſeiſiu without aſſigns 
ing the falje oath upen the bar, and yet the ſeiſin and diſſeiſin was ne- 
der in 1//ue; but it ought to be enquired of neceſſity. Br. At- 
taint, pl. 27. cites 11 H. 4. 26. per Culpeper. 
9. A man ſhall not 4%ign falſe oath in attaint in the plea of his 
companion, wha 75 et party to the attaint, where they ſevered in pleds 
in the firſt action. Br. Attaint, pl. 107. cites 11 H. 4. 50. 

10. Ine-tment, the plaintiff counted of exceſſive damages; the 
jury found the title for the plaintiff, and aſſeſſed damages, which 
the plaintiff had declared in his count, but no evidence was 
given concerning them, nor did the jury take any regard to them. 
The defendant brought attaint, and aſhgned the falſe oath in on- 
nibus que aixerunt; the Court affirmed the verdict as to the 
title, and as to the damages, would not charge them of any vo- 
luntary perjury, for the reaſon aforeſaid. D. 369. b. pl. 55. 
Paſch. 22 Eliz. Anon. | 


—.— (K) Hz the falſe Oath is to be aſſigned. 


LI. IN an 40ſſe, if the verdict paſſes againſt the plaintiff he may 

have an attaint, and aſſign the falſe oath, for not finding a 
releaſe, or other ſpecial matter, which proves that he had title to 
the land, and fo the tenant a diſſeiſor, without aſſigning the falſe 
oath 71 the principal, ſcilicet, the diſſciſn; though all the matter 
amounts but to this, that he was diſſeiſed, for he may aſſign it z 
the particular caujes of the judgment. 26 All. 12.] 


Br. Attaint. Cz. In an alliſe, if the inqueſt find a ſpecial verdict, and refcr 


hay it to the Curt, and upon the matter found, the Court gave judg- 
See (E, ment againſt the tenant, and he brings an attaint, he may dier 
pl. 1 the falſe oath ſeverali in every or any point of the ſpecial verdict 
without aſſigning it in the principal point, ſcilicet, the difſei/in ; tor 

by the verdict it is not plainly found that the tenant diſleiſcd the 

plaintiff, but the juſtices adjudged it a diſſeilin, ſo that the di 

ſeiſin which is adjudged is the aci of the judges, and the matter fauna 

75. the act of the jury, fo that it is more natural to aſſign it in that 

which was done by the jury than in that which is done by the 


juſtices, 27 Aſſ. 61. per Curiam adjudzed.] 


1 


Attaint. 2 261 


3. Where :/ſue is only upon the ſeiſin and diſſciſin, the ꝛurit of B. S. and 


etaint ſhall be ſpecial upon this point; but where iſſue in the aſſiſe 2 


is joined upon another point, and alſo upon the ſeiſin and diſſeiſin, mint againſt 
there general writ of attaint ſhall ſerve beſt. Br. Attaint, pl. 27. N. E. of a 
cites 11 H. 4. 26. per Hill and Wakefield. 2 


aſſiſe of no- 
vel diſſeiſin, 
and the writ willed parat. ſacramento recognoſcere fi prædict. B & J. & alii injuſte 6 
dilleiſiverunt prædict. N. E. de libero tenemento ſuo in Salop unde idem B. & J. que- [ 292 J 
runtur, quod jur. inde in aſſiſa falſum fecerunt ſacramentum ; and in the afſiſe, the baron and feme 
pleaded record, and failed at the day, and B. made default, and . his feme was received, and 
pleaded diverſe pleas aut ef the print of all:ſe, and all found for N. E. and the ſeiſin and difſei/in; and now 
the plainiiffs in the attain!, who made default in the Hh: brought the attaint, and aſſigned the 
\ falſe cath, in all prints found by the afſiſe ; and the defendant took exception toit, becauſe the writ 
A net make mention but only of the jeijin and 4i{Jeijin, and therefore ſhall not aſſign the talſe oath in 
other points. But Gale, held contra, and that by- writ general, the falſe oath ſhall be aſſigned in 
every point ſpecial, and alſo that the writ of aſſiſe is quod injuſte & fine judicio diſſeiſivit eum de 
libero tenemento ſuo &c. and yet the aſſiſe ſhall enquire of all other points pleaded out of the point 
of aſſiſe, and ſo here; and Huls to the fame purpoſe, for the writs true in all points; for the aſſiſe 
was ſummoned, and taken between the baron and feme and the plaintiff; and after Gaſcoign and 
Huls held the general writ good, and the plaintiff aſſigned the falſe oath in all points, and the 
points of the falſe oath were found, and ſome were aſſigned in the pleas of ethers who were not plain. 
Vrin this writ, ani of thoſe the detendant was diſcharged, and maintained the oath good of the 
reit, and after the parties agreed. Br. Attaint, pl. 28. cites 11 H. 4. 55%.————Thel, Dig. 102. 
lid. 10. cap. 10. ſ. 19. cites S. C. and that the word (unde) ſhall be reterred to all the aſſiſe, ang 
not to the words of the diſſeiſin only, and that the plaintitf upon ſuch writ may aſſign the falſe oath 
«pon other points beſides the diſſeiſin. | 


(L) How it [the falſe Oath] may be [afligned.] 


II. IF a verdict be Hund that he non dedit, and an attaint is Br. Attaint, 
b 


rought thereupon, the plaintiff may aſſign the falſe oath Bl e 


in omnibus que verſus ipſum dixerunt, without aſſigning it in ſpe- P. Br. 
cial, as to ſay in hoc & hoc &c. for the particulars appear by the Attaint, pl. 
f . . Cites 
record. 6 E. 4. 5. b. adjudged, Attaint 7.] . 
S. P. ac- 
cordingly. enk. 125. pl. 54. S. C. & S. P. for it refers to the iſſue, which is fingle. 


2. In an attaint, if the plaintiff aſſigns the falſe oath in ex- Br. Attaint, 
ceſſrve damages, he ought to aſſign it in this manner, ſcilicet, 8 
that the goods for which the damages were given were but of the cordingly. 
value of 405. and that in the damages given over this ſum, they made Fitzh. 


a falſe cath. 12 E. 4. F. b.] 2 


C. & S. P. 


3. In aſſiſe the plaintiff recovered upon verdict, and the di//e;for 
brought attaint, where there was another difſeiſor named in the 
aſſije, and he aſſigned the falſe oath in that which was found, that 
he commanded M. P. to make the reſcous where he did nat command, 
and alſo that they taxed damages to 40 marks, where they were not 
to 10l. and ſo falle oath, and it was challenged, becauſe by the fir/# 
point he ſuppoſes no damages nor diſſeiſn, and by the other he ſup- 
Jes contrary, & non allocatur ; for if he was acquitted of the diſ- 
iciſin, no more ſhall be enquired, and if e contra, the damages 


al be enquired. Br. Attaint, pl. 53. cites 8 Aſſ. 30. and 8 
>» 1% 5 
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I Attaint. 


4. In general writ of attaint the plaintiff has liberty to aſſign 
the falſe oath in any point, viz. where the writ is quod falſum fe- 
cerunt ſacramentum in omnibus quz verſus ipſum dixerunt; con- 
trary it is where the writ is quod falſum fecerunt ſacramentum in ſuch 
a point ſpecial, Br. Attaint, pl. 27. cites 11 H. 4. 26. 

It was a- 5. Detinue was brought, and the defendant prayed garniſhment, 
—— _ and the garniſbee pleaded ts iſſue, and it was found for the garniſpec, 
of the de- and the plaintiff brought attaint againſt the jury, quod fa!ſum fe- 
ſendantatter cerunt ſacramentum in loquela which was bettween the plaintiff and 


garniſhment 55 garniſbee, and the other pleaded to the writ, becauſe he d 


the w:it 


| ſhall abate, not make mention of the defendant ; for judgment of the wiiting 
Jo be re- ſhall be againſt the defendant, and of the damages againſt the 


G. This. garniſhee; but per Babb. becauſe the defendant dr nat make title 
| 263 175 the writing he is not to be reſtored to any; ſo becauſe attaint is t9 
— the party he need not make any mention of it, and Strange and 
_ "Cott. agreed, becauſe all the words of the writ are true; but 
Paſton contra; for this word /2quela ſhall be intended writ ori- 
ginal, and not the ſcire facias; and Newton, Rolfe, and Paſton 
held _ that the writ ſhall abate, Br. Attaint, pl. 4. cites 9 
6. is agreed, that in attaint after voucher ar reſceipt mention 
ſhall be made of the tertenant; tor it the firſt record be reverſed he 
ſhall be reſtored. Ibid. | 
7. So upon aid prayer, there mention ſhall be made of both in 


the attaint. Ibid. | | 
. (M) What fub/equent Act will take away an Attaint. 


. 


Fitz. Judg- [I. IF a jury give excęſſive damages, and the Court abridges them 
meds, N. and makes them reaſonatle, no attaint lies againſt the jury, 


c — though they have made falſe oath; for ſuch abridgment 1s 
P. bb. if ve made in the prayer of the party, ergo, he ſhall not have an at- 


3 te taint alſo, and now alto he is net at any prejudice thereby. 9 
mages, I. 6. 2. b.] 


he may 


have attaint 2. $9 it the Court increaſes the damages and makes them rea- 
notaith- ſonable, whereas before they were very ſmall, no attaint lies for 


— . the ſmallneſs before the increaſe, for the cauſe aforeſaid. 9 
Co4red, if H. 6. 2. b.] : 8 


the Court | | 
** the damages the plaintiff ſhall not have attaint for too ſmall damages, becauſe he aſſents to 
thoſe damages whereof he has judgment. | 

Br. At 3. So if the jury gives exceſſive damages, and after the plaintiff 
taint, in to whom they are given releaſes part of the damages, by which 


4 9, the reſt of the damages which remain are reaſonable enough, no 


that itwas attaint lies; for now the cauſe of the grief of the defendant is taker 


* away. 12 E. 4. 5. + 14 H. 7. 5. per Fin.] 
that all the +75 
damages were releaſed of record, Fitzh. Attaint, pl. 17. cites S. C. 

+ Br. Atrzint, pl. 41. cites S. C. for the attaint is not only to puniſh the jury, but to anſwer tis 
par bis damages, per Cur. But per Fineux, where the atiaint fs orought of the principat, relcais 
of the damat e is no plea, for it may be that the party ſhall be impriſoned, or fliall make une tor ti 


treſpaſs, which is matter beyond the damages; quod nota bene. Ibid, 1 


* 
FLY +4 -% 8 * 3 


Atta int. 


4. If a manor be given to 2, and to the heirs o the body of the 
ene, to which manor a villein is regardant, and after the villein is 
found frank againſt them, the tenant in tail has iſſue and dies, and 
after the other dies, the iſſue in tail ſhall nit have attaint nor falſify, 
becauſe the attain? was once given to the ſurvivor, and did not de- 
ſcend immediately; quere ; for the manor deſcended, Br. At- 
taint, pl- 117. cites 13 E. 4. 2. 

5. In attaint by ſeveral plaintiffs again/? ſeveral defendants the 
jury paſſed fag the plaintiffs, and they prayed the judgment, becauſe 
if any of the plaintiffs die the action is lot; but Fineux faid, that 
the term continues yet theſe three Weeks, and though one of the 
plaintiffs ſhould die during the term, you are at no miſchief; 
but the book ſays he did not ſhew the reaſon why &c. Kelw. 
61. b. pl. 1. Trin. 20 H. 7. Gainsford v. Gulford. 

6. If a man brings attaint upon a verdict in wrt of treſpaſs, one 
of the petit jury may plead releaſe of all actions and demands, and 
this ſhall be a bar againſt all in the attaint. Br. Attaint, pl. 3. 
Cites 6 H. 8. 4+ : 


(M. 2) Writ and Abatement. 


x IN writ of entry in Suſſex foreign plea was pleaded, which 
was tried in London, upon which the attaint was brought 

in London. The defendant pleaded, that the plaintiff brought at- 
_ taint againſt him of the ſane verditt in Suſſex, and the ſheriff re- 
turned that thoſe of the petit jury were not within his bailiwick, by 
which the defendant went quit Sc. Fudgment &c. and it was held 
no plea, by which he anſwered over. Thel. Dig. 151. lib. 11. 
cap. 38. ſ. 8. cites Mich. 18 E. 2. Brief 8279. 
2. Attaint upon a verdict which paſſed before juſtices of oyer 
and terminer, the writ willed that the verditt paſſed before 4 J, 
tices, and the record proved that before 2; Herle laid, we have no 
warrant to take the attatat, to which Hyll agreed; quod nota ; 
and ſo the attaint ſhall not be taken. Br. Attaint, pl. 47, cites 


2 Aſſ. 5. 2 E. 3.8. 


a 3. In attaint brought by John, parſon of the church of T. where 
in the firſt record he was named Fohn Chaplain, parſon of the church 
7. "The writ was abated for the Variance. Thel. Dig. 77. 
lib. 9. cap. 1. f. 2. cites 2 E. 3. 57. and * 3 Aſl. 17. 


that the Court ſhould abate it, though the party had not challenged it. 
tis dan, by. reaſon of the ſtatute of amendment made after the 14 E. 3. 


4. In writ of entry he in reverſion was received by default of the 
tenant for life, and pleaded releaſe of the demandant, which was 
found falſe, and he brought attaint, and the writ did not make 
mention if the tenant for life was dead or not, and yet the writ 
awarded good, and yet it was ſaid that the judgment differs in this 
caſe ; for if he be alive the judgment ſball be to riſtore him, as it 
1 6 ſeems, 


263 


Contra it 


[ 204 J 
ſeems if it 

was founded 
upon a real 
action. Ibid 


The writ 
abated. 
Thel. Dig. 
77. lib. 9. 
cap. 1. f. 2 
cites Paſch. 
2 E. 3. Jv 
and 2 Afl. 5, 


* Br. Va- 
riance, pl, 
64. cites 

S: Cm 
S. P. and it 
was ſaid, 


But Brooke ſays, quære at 
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264 Atta int. 
ſeems, and , net, then to rere the plaintiff, Br. Attaint, pl. 49. 


cites 4 Al. 7. 4 E. 3. 54. | 

5. Attaint by P. again S. becauſe P. brought writ of entry 
again S. who anſwered as tenant, and were at iſſue, and paſſed for 
S. and fo P. brought the attaint, and becauſe S. was nt tenant 
the day of the attaint purchaſed, nor ever after, the writ was abated, 
and yet the attaint was freihly taken within half a year after the 


judgment in the firſt writ; but writ of error lies well againſt him 


who was party at the time of the judgment, albeit he had nothing 


in the franktenement at the time of the writ &c. Br. Attaint, 
pl. 51. cites 6 Aft. 6. 6 E. 3. 32. 1 i 


Thel. Dig: 6. In attaint the fir? record was of 2 parts ef a houſe, and of cer- - 


77. lib. 9. . 3 5 i R 
cap. 1. f. 4. tain land, and the ter-: of attaint was ſummoneas J. S. qui ter- 


cites S. C. ram illam tenet, without making mention of the 2 parts, and there- 
fore was abated by judgment, quod nota. Br. Variance, pl. 92. 
cites 7 Aſſ. 5. | 

* Br. Brief, 7. If attarnt bears date b:fore the 4th day of the judgment in the 

n firſt action, it Mall abate, quod nota bene, Br. Attaint, pl. 54. 

when par- Cites * 9 Aff. 21. 9 E. 3. 28. 

ties have | 

day in Court to hear their judgment upon verdict, the judgment ſhall not be given till the 4th day, 

quod nota. Br. Judgment, pl. 57. cites S. C. and S. P. accordingly. 


[ 265 ] 8. In attaint, e eriginal is good if it agrees with the fir/? 
In Attaint record upon which the attaint is founded, though the fir/? record 
Ferie from the firſt original; and fo ſee that it ſhall agree with the 


abated for k 1 . ) 
e A firſt record, and not with the firit original. Br. Attaint, pl. 58. 


the plaintiff, cites 12 All. 2. 
in as muc i 
as it did not agree with the firſt record, by which he made fine. Thel. Dig. 123. lib. xr. cap. 5. 


I. 13. cites 34 All. 9. 


Adjudged 9. In attaint, the f criginal was of the manor of Auſiy, and the 
Ps _— original of the attaint is Auefly, and yet becauſe the attaint and 
attaint is firſt record agreed it ſuffices; and ſo it was ſaid there, that the 


founded up- attaint is founded upon the firſt record, and not upon the fii original 
. n writ, and ſo good, though the original and the record ot it vary. 


cord, hic g 4 : 
b not de- Br. Variance, pl. 66. cites 12 Afl. 2. 


Feated by 


error; but for this variance between the firſt original and the record, all the firſt record is reverſible, 
Thel. Dig. 77. lid. 9. cap. 1. ſ. 5. cites S. C. 


Contra in 10. Attaint, becauſe P. brought writ of entry againſt S. wh1 
ty 4 : * anſwered as tenant, and they were at iſſue, which paſſed for F. and 
is zood - therefore P. freſhly within half a year brought attaint againſt S. and 
blu, him becauſe he was not tenant of the franktenement the day of the writ 
woe wes purchaſed, nor ever after, therefore the writ was abated by award. 
party to the 2 x 

nagen, Br. Nontcnure, pl. 23. cites 6 All. 6. 


ehough he 
is not tenant of the franktenement. Ibid. 


11. Attaint was brought in Bank upon aſſiſe of freſh force, the 
defendant pleaded that ſhe had nathing in the 24 f 2 0B judg- 
ment of the writ, and yet ſhe was party to the aſſiſe of freſh force, 


and a good plea, and the plaintiff compelled to maintain the writ, 


becauſe it may weil be brought againſt the party to the firſt in- 
6 | queſt, 


Attaint. 265 


gueſt, and againſt the tenant. Br. Attaint, pl. 32. cites 21 
E. 3 | | 
12. Attaint, M. recovered in præcipe quod reddat, and alzehed 
to J. and he who It brought attaint againſt both, and the writ 
was ſummoneas N. & F. qui terram iliam tenet ; Skip. demanded 
judgment of the writ, for it ſhould be tenent, and becauſe N. 
was party to the firſt judgment and J. was fole tenant, the writ 
was awarded good ; for tenet has relation to J. and not to both. 
Br. Faux Latin, pl. 28. cites 21 E. 3. 43. 
13. In attaint by tenant by his warranty againſt an inqueſt, 
which pafſed between the demandant and the vouchee, whom the 
tenant vouched to warranty upon a deed, quod quidem factum 
idem vocatus ad war. placitando protulit &c. the writ was abated, 
becauſe it was not expreſsly ſuppsſed by the writ, that the vouchce 
| had warranted to the tenant, for it was not maintainable by in- 
tendment. Thel. Dig. 94. lib. 10. cap. 6. ſ. 8. cites Hill. 22 
„ 
14. Where the falſe oath paſſes again , the demandant and the 
trnant by his warranty, the writ of attaint may be brought againſt 
the tenant of the land, and the tenant by his warranty jointly, by 
the demandant. Thel. Dig. 49. lib. 5. cap. 22. 1. 1. cites Mich. 
22 E. 3. | 
15. In attaint brought by the tenant againſt the vonchee, ex- 
ception was taken, that he did not mention the voucher ; ſed non 
| allocatur. F. N. B. 106. (D) in the notes there (b) cites 22 
E. 3. 13 
16. A man ſhall not have one writ of attaint ggainſt 2 ſeveral 
inu⁰,jꝓèʒꝗ. Thel. Dig. 106. lib. 10. cap. 15. f. 1. cites Paſch. 25 
WOE OP + 8 
17. The death of none of the defendants in the attaint ſhall abate Br. Brief, 
the writ, hut the death of the tenant, per French, quod non nega- Pl. 287. 
tur. Br. Attaint, pl. 68. cites 26 Afl. 12. | 1 3 
ſeems to be law; for the death of one or more of the petit jury ſhall not abate the writ, = 9 are 
not named in the writ; for the writ is no more but di, genter inguiras gui fuerunt jus [ 266 | 
ratures Prime inguijitionis &. 
But where attaint was brought againſt the defendant, upon a falſe verdict in an aſſiſe, who died 
pending the writ, the attaint dogs not abate by his death, by rea ſon of the ſtatute of 23 H. 8. cap. 3. 
en which the attaint was brought. D. 129. b. Paſch. 2 & 3 P. & M. Heydon v. Ibgrave. 


18. In aſſiſe, the plaintiff was named Jo. de Stole, and in the Tre/paſs . 
writ of attaint brought upon verdict paſſed in this aſſiſce, he was ** „ 
| , = | . . againſs F. 
named Jo. Stoke without (de) by which the writ of attaint was S. %. 
abated, Thel. Dig. 77. lib. 9. cap. 1. ſ. 6.cites 26 All. 31. Kr. who 


frop'y 
” Pp Pp * After ver- 
dict found againſt him, brought an attaint by the name of 7. S. Rut. and notwithſtarding the va- 
Tiance the writ was held good, becauſe it is a zeW 01:ginul, and not lounded merely upon any recorg, 
2 , 4 


D. 25 pl. 161, Hill. 28 H. 8. Anon. 


19, Where the firſt record was of tenements in 4 vills, and the 
writ of attaint of tenements in 3 viii, leaving out one, yet it was 
adjudged good. Thel. Dig. 77. lib. g. cap. 1. f, 7. cites Mich. 
32 E. 3. Variance 72, Becauſe the tenant in the firit. record has 

| N ſaid, 
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266 Attaint. 


ſaid, that all the tenements demanded were in the 3 vills &ec, 

which was accepted by the demandant without maintaining his 

writ &c. | | 
* 20. Attaint that they made falſe oath in niſi prius taken before 
1% B. and R. juſtices, where the fit record ſaid, that it was taken 
cites Paſch. before B. aſſociating to him a companion who was R. and therefore 
29 E.3. well, for it was taken before both, quod nota ; and this Caſe is 


Variance not in the printed book. Br. Variance, pl. 96. cites 39 E. 3. 


57 2 . : 2 
21. Attaint in afji/e, in which A. B. pleaded to the aſſiſe by bai. 
li that he was not tenant &c. and after he brought attaint as tenant, 


and well, though the one be contrary to the other; for the bring- 
ing of the attaint affirms him tenant in the firſt writ. Br. Attaint, 
pl. 78. cites 40 Af. ao. 
The writ 22. In attaint the ſheriff returned 11 names of the petit jury, and 
ſhall not another who was not of them, viz. R. B. where A. P. was the 


bate, but 5 Wy 
— wall Lazth of the petit jury, and the defendant pleaded it to the writ, 


ifue againſt & non allocatur. Br. Attaint, pl. 19. cites 48 E. 3. 15. 


thoſe that 
are omitted. Thel. Dig. 218. lib. 16. cites S. C. and 48 Aſſ. 2. 


Br. Attaint, 23. In attaint again/? baron and feme, upon verdi& paſſed in. 


pl. 107. aſſiſe, in which aſſiſe the baron made defauit, and the feme was 


ites S. C. : . d . 
pu 8. P. by received, the attaint did not make mention of this default and re— 


Hull and ceipt, and yet adjudged good. Thel. Dig. 96. lib. 10. cap. b. 
Gaſcoigne ; . 41. cites Hill. 11 H. 4. 50. and ſays, fee g H. 6. 38. | 


but quære. 
Ibid. 
pl. 28. cites S. C. & S. P. accordingly. 


Br. Error, 24. In detinue of a writing by A. againſt B. who prayed garniſh- 


Pl. 5 cites ment againſt C. and afterwards an iſſue was found for C. againſt A. 


5 &c. and A. brought writ of attaint againſt C. without making 
mention of B. in his writ, and yet held a good writ. Thel. Dig. 
77. lib. q. cap. 1.f. 13. cites Mich. 9 H. 6. 38. 
25. In attaint of verdict paſſed in aſſiſe the plaintiff may chuſe 
to make his writ de libero tenements, as in the writ of aſſiſe, or ? 
fo much land as in the plaint, Thel. Dig. 78. lib. 9. cap. 2. ſ. 5, 
cites Mich. 31H. 6. 13. | 
26. If a man recovers by falſe verdict, and dies, and attaint is 
brought again/? the heir, if he be nat named heir in the writ, th 
writ ſhall abate. Br. Attaint, pl. 97. cites 31H. 6. 10. | 
D 267 J 27. But he need not ſay inthe writ gut terram illam tenet ; for this 
S. P. For fhall be intended where the writ is brought again/t the party, er 
be all. be azainft his heir; and hence it ſeems that it is contrary where it is 
intended S , . "PU 
brought againſt a ſtranger. Br. Attaint, pl. 97. cites 31 H. 6. 10. 


renant, 2s 


his father | . | 
ſhould be. Thel. Dig. 100. lib. 10. cap 9. f. 23- cites Mich. 3 H. 6. 11, | But it ſeems miſprinted, 


and that it ſhould be 21 H. 6. 10. according to Brooke, and in the year-book is 10, a. b. pl. 3. 
iu. Brief, pl. 941. cites Mich. 31 H. 6. 10. S. C. : 


28. Attaint upon afſiſe de libero tenemento in B. and S. the at- 
taint upon this may le general according to the aſſiſe, or may be of 


tenements, meſſuages, 100 acres of land, 40 acres of meadnv, 140 
acrts 


Attaint. 


acres of paſture &c. and both forms are good. Quod nota, Br. 
Attaint, pl. 98. cites 31 H. ©. 12. | h 
29. Attaint does not lie ſuper tenore recordi, but upon the record 
itſelf. Quod nota bene. Br. Attaint, pl. 45. cites 39 H. 6. 4. 
30. Although the original writ or ſuit compriſed many points, 
yet the writ of attaint ſhall mention only the point on which the falſe 
' oath was given. F. N. B. 105 (H) in the new notes there (c) 
cites D. 141. Ca. pl. 45. Paſch. 3& 4 P. & M. Cawſton's Caſe. ] 


(M. z) Pleas in Abatement by the Petit Jury. 


1. A PETIT juror cannot plead to the writ, becauſe he is nat 
ſummoned, but is brought in by attachment. Thel. Dig. 

196. lib. 13. cap. 7. ſ. 1. cites 12 E. I. Attaint 21. 

2. The petit jurors may ſhew diſcontinuance of the proceſs againſt 
themſelves. Thel. Dig. 196. lib. 13. cap. 7. ſ. 2. cites 12 Aff. 2. 

z. The jurors may plead a thing which excuſes the falſe oath, as A = 7 
a releaſe of actions perſonal, F. N. B. 105. (H) in the new notes ror pn 
there (d) cites 21 E. 3. 16. by Thorpe. Or a releaſe er award ment made 
between the plaintiff and defendant. 13 E. 3. 1. 5. 35 H. 6. 30. between the 


18 H. 8. 1. So a releaſe or award between the plaintiff and them- Fiaigtif aud 


- . the de fen- 
ſelves. 13 E. 4. 1. per Sulliard. dant bs 
1 fore tlie 
writ purchaſed &c. upon which plea Littleton demurred; but this plea goes in bar. Thel. Dig. 196. 
lib. 13. cap. 7. f. 5. cites 25 H. 6. 30. Quære. 
And a petit juror pleaded an accord between the plaintiff and the defendant with ſatisfaFion &c. 
and well debated. Thel. Dig. 190. lib. 13. cap. 7. ſ. 5. cites Mich, 13 E. 4. 1. 5. 


4. The petit jurors cannot plead any plea only to excuſe them of But Wilby 


the falſe oath, if the writ be affirmed good againſt the tenant. Thel. — _ 


Dig, 196. lib. 13. Cap. 7 ſ. 3. Cites Paſch. 21 E. 3s I 6. and 19 advantage 
Af 15 | 7 ot cha len ge 
þ 5 bo all pointes 


as the party tenant, Thel. Dig. 196. lid, 13. cap. 7. . 3. cites 22 Aff, 31. Cure. 


5. They cannot plead that the writ was purchaſed pending ano- Properly 
ther writ. Ibid. but cites 12 H. 6. Attaint 65. contra, _ = 2 
therefore where the defendant admits the writ 10 be good, or is eſtopped to ſay it is not good, the 
petit 12 ſhall not plead in abatement, though the writ was purchaſed pending another, F. N. B. 105. 
H) in the new notes there (d/ cites 21 E. 3. 16. 


6. The jurors may plead a plea 10hich proves the writ abated in L 268 
facts, as death of the plaintiff or defendant. F. N. B. 105. (H) Thel. Dig. 


— 196. lib. 12. 
in the new notes there (d) cites 18 H. 6. 5. | 4 4 © 
: i ; cites S. C. 
ibid. 182. lib, 12. cap. 2. ſ. 43. cites Mich. 8 H. 8. 5. S. P. as to the death of the defendant. 


7. Rolfe being with the demandant in attaint accepted plea ee _ 
pleaded by a petit juror, that the demandant was ſeiſed after the writ Ne 


writ, but 


268 Attaint. 


derte = of attaint purchaſed &c. but ſeveral held that the plea did not le 
one of the in his mouth. Thel. Dig. 196. lib. 13. cap. 7. ſ. 4. cites Mich, 


oue of the 

petit jury; 12 fl. 6. 6. | 

per Rolte. 

Wzre. Thel. Dig. 149. lib. 11. cap. 35. ſ. 15. cites Hill. 12 H, 6. 6. 


The petit 8. It was held, that petit jurors ſhould nt have any plea to the 


Jurors can- 6 A 0 101 
- — land, or which ariſes from the land as jointenancy, nontenure &c, 


22 Thel. Dig. 196. lib. 13. cap. 7. ſ. 4. cites Mich. 12 H. 6. 6. 

of the part | | 

of the demandant. Thel. Dig. 196. IIb. If. cap. 7. ſ. 3. cites Paſch. 21 E. 3. 16. 19 Aff. 15.— 
Thel. Dig. 196. lid. 13. cap. 7. f. 4. Cites Mich. 12 H. 6. 6. 


pete forer 9. But pleas which go to the perſon, he ſhall have, as coverture 
Fee Kc. Thel. Dig. 196. lib. 13. cap. 7. f. 4. cites Mich. 12 


one of the 
paintiffs H. 6. 6. 
Ia45 ChHl- 


Lrwed in action perſonal. Sed non adjudicatur. Thel. Dig. 196. Ib. 13. cap. 7. ſ. 7. cites Mich. 


2 H. 7. 7. Quere. 
Ner that feme demandant fs a feme covert, Thel. Dig. 196. lib. 13. cap. 7. ſ. 3 cites Pafch, 
21 E. 3. 16. 19 Aſſ. 15. | 5 


10. One of the petit jury cannot Jay that the ſheriff has re- 
ſurned one to be of the petit jury who was nt one of the petit jury, 


Thel. Dig. 196. lib. 13. cap. 7. ſ. 8. cites Mich. 18 H. 8. 2. 


f (N) What ſhall be a good Bar. 


Fol. 285. 
1 
® Firth. [I. IF the plaintiff in an attaint after appearance be nenſait, this 
_ | will be a good bar in a new attaint, * 22 E. 3. 7. + 22 
nent, pl. 1. Aſſ. 13. 1 19 Al. 13. adjudged. 20 E. 3. Attaint 43.} 
C2tes atci?. : 


22 E. 3. 6. S. C. 
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+ Br. Attaint, pl. 75. cites S. C. & S. P. admitte!.——— Br, Nonſait, pl. 39. cites S. C. & 0 
S. P. — Br. Peremotory, pl. 59. and in pl. 20. cites S. C. 1 
t Br. Attaint, pl. 63. ci: S. C. that by this the party is diſcharged for ever, and ſo peremptory. / 
Br. Peremptory, pl. :9. cites S. C. 8 | 
Br. Attaint, 2. If the proceſs in an attaint be diſcontinued after appearance 1 
1 and aſſignment of the attaint, by which the writ abates, this wil! 
p. for per be no bar of a newattaint. 32 All. 13. adjudged, | 8 

Shard. upon f | ol 
diſcontinuance no judgment is rendered as there is upon nonſ{uit, and ſo they are not alike ; and Brooke 2 

ſays, quod nota; and ſo ſee that diſcontinuance is not peremptory in attaint as nonſuit is. Br. 

Nonſuit, pl. 29. cites S. C. & S. P. accordingly, and ſays, note the diverſity, and that 19 Aff. 12. is 
accordingly ,- Thel. Dig. 153. lib. 11. cap. 38. ſ. 3.cites S. C. Br. Peremptory, pl. 59- up 
cites S. C. | * no 
. f : ; Al 

Br. Artaint, [ 3. It is not any bar of an attaint #9 allege a diſcontinuance iu 
= i the proceſs of the recovery, for this is a record and judgment in 10 
4 TY force till it be reverſed, and the defendant had execution there- tir 
which cafe upon. 32 All. 12.] tai 
a ven. fac. | | | 
was awarded, and no day given to the parties, and when the inqueſt was taken it was not ſuppoſed oo 


that the parties were preſent ; ſed non allocatir; b:c2uſe tor any thing that appears the de ſendant 
had jadgment and exccudon upon the fiiſt record, 0 1 1 
Rs , " 
5 * 


* 
ez 
* 


Fx. In an attaint brought by the ie in tail upon à verdici in a & F. Br. 


: . Releaft 
far medo againſt his anceſtor, the releaſe of the anceſtor is not any I 80 eites 


bar, for the attaint is intailed as well as the land itſelf. 14 E. 3. F. N. B. 
Attaint 41. adjudged. ] 1 8. and 


; that ſo it is 
if he had releaſed all his right ; quod nota; and from hence it appears that ſuch releaſt of tenant in 
fee ſimple ſhall be a bar to the heir, Br. Releates, pl. 8d. cites F. N. B. 100.f— Br. Taile & Lones 
&c. pl. 42. cites S. C. 


5. Attaint againſt him who recovered and 2 others who hold that In attaint, 
land ; the 2 Fs that they had nothing; & non allocatur; and 2 4 
therefore it ſeems that nontenure is no plea in attaint, and yet gere al nan- 
ſometimes it is ſuffered. Br. Nontenure, pl. 31. cites 10 Aſſ. 8. — 3 

| if found Ja 
i: be not &c. that they made a gend ard lawful oath &c. and admitted without challenge. Br. Na- 
tenure, pl. 35. cites 16 Aff. ;. 

Nontenure in attaint is a good plea, for the action does not lie till he who recovers takes execution 
for before this the party is not grieved. Br, Attaint, pl. 13. cites 35 H. 6. 39. 26 H. per 
Wangf. Br. Attaint, pl. 98. cites 31 H. 6. 12. contra that nontenure pleaded by the firit „arty 
who recovered in the atliſe is no plea; for it ſhall be intended that he remained tenant. : 

But it ſeems, that where a man is Sarred by falſe verdic, and brings attaint, there noxtemzre is ab 
plea between privies z contra between frangers, as where the tenant infeoffs 2 ſtranger. Br. Ate 
taint, pl. 12. cites 35 II. 6. 39. 26 H. 8. 2. per Wanef, | 

He that pleads nontenure ſhall have an attaint. 40 AM. 20. 23. per Fitzh. and therefore where the 
party himſelf pleaded nontenure of parce! the plaintiff was driven to maintain his writ. 21 E. o. 
See in an attaint brought againſt him who recovered nontenure held no plea 8 E. 4. 19. viz. if ha 
has once execution, per Priſot; 35 H. 5. 44. See 10 Af. 8. 31 H. 6. 12. 26 H. 8. 2. yet ſee in an 
attzint by him who was plaintii? againft him who was tenant in the original, nontenure held a good 
plea, except the plaintitf had freſhly ſued. 6 E. 3. 32. 21 H. 6. 55. per Aſcue &c. but it is there ; 
agreed, that nontenure is a good plea againſt him who recovers. F. N. B. 107. (I) in the new notes ; 

there (c) and (K) in the new notes there (d). | 
Attaint by T. againſt R. becarſe R. had reervored againſs him in aſſiſe by falſe verdie, and re | 

execution, and the defendant pleaded nonter.ure, and admitted a good plea, and the plain main= 

rained his writ bv pernancy cf the profits; and lo ſee that nontenure in attaint is a good pics, Bc. f 

Nontenure, pl. 22. cites 21 H. 6. 55. | 


6. In attaint, the tenant ſhall not have advantage to ſay that 
ene of the petit jury is left out in the ſuit before the grand diſtreſs, for 
the attaint againſt them was awarded by their default before. Br. 
Attaint, pl. 59. cites 14 All. 2. 

7. The defendant ſaid, that where R. brought the attaint, he had 
nothing at the time of the aſſiſe brought but in common with B. and D. 
who are alive not med in the attaint ; judgment of the writ, and 
if found that it be not, then they have made good oath ; quod 

nota; that he pleaded over to the jury as above by award of the 
Court. Br. Attaint, pl. 69. cites 27 Aft; 61. | 


; 8. In aſliſe ſeveral tenancy is no plea, nor in attaint founded 

| upon it ; for in afliſe, if the one be tenant and the other had 
2 this ſuffices; quod nota bene. Br. Aſſ. 311. cites 30 
All. 24. | | 

/ | 9. If the one of the defendants attaints the petit jury, they ſhall 

1 not be auterfoits attai;it ; for their land ſhall be waited and ex- 


. tirpated by the firſt judgment; per Moyle; quære. Br. At- 
taint, pl. 9. cites 34 H. 6. 12. 


z 10. In attaint, the defendant who firft recevered ſaid, that a long But it is a 
it time before the ſame recovery, this jame plaintiff infeoffed F, N. Due 2 2 
Vol. III. | p efate 
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Nair: F af- eſtate he has, and no plea; for this is to deſtroy his own re- 
e Covery, Which cannot be. Br. Attaint, pl. 11. cites 34 H. C. 43. 


ry inferf?- : 
4 J. N. Que ale be &as. Ibid. ö 


< Le. 188. 11. Where be N. infesffed W. who inferffed D. wh ig diſſe 


1 — = . * * — 5 0 
e. b fame F. M. again, and a ftranger recovers againſt F. V. and 
Rep. E. enters, as he well may, upon feint recovery, and 5 N. brings 
1 attaint, it is a good plea to plead this matter, and the recovery 
ag. meſne between the diſſeiſin made to D. and his re-entry. Br. At- 
and ſav: that : 
in attaint aint, pl. 11. cites 34 H. 6. 43. 
and diſceit : 


the actions are ext aguiſhed by feoffment of the land, and yet they are collateral to the right of the - 


land, and no land is demanded by them, but are only to reform the erroneous proceeding, the tale 


oath &c. but becauſe by a mean the potlefſion and inheritance may be diveſted thereby, thote action, 


are extinguiſhed by the teottment. 


But if at- 12. If the tenant pleads reliaſe, the attaint ſhall not be taken; 
nn, per Priſot; for it ſeems that i: a be tried by the petit jury. Br. 


brouglit 55 F 8 s 1 Ap , ) 7 5 
fevers! de- Attaint, pl. 13. Cites 35 II. 6. 39. 20 «4. 8. 2. per Wäangt. 


feu d ant, ä 
the releaſe e ane ſhall not bar the others; for they are forced to join. lenk. 27. pt. 89.— 
Rep. 25. b. 6. in Ruddock s Cale.cites it as ad,udged accordingiy, where damages were reccvercd 


r — * 


agalnſt ſeveral in writ of conipiracy. 35 H. 6. 19. a. 
12. It is no plea to ſay that the plaintiff in the attaint has en- 


tered after the laji centinuamce in attaint. Br. Nontenure, pl. 22. 
Cites 20 H. 8. 


See tif. (O) What Pleas the Petit Jury may plead. 


Accord B). 

8. P. that . HE petit jury can plead no plea, but /zch as may exc} 
te can pics them of the taife oath. * 12 I. 6. 6.7 

no otter | 


10, vnleſs [2. The petit jury can 1292 plead that the plaintiff in the attaint 
it be reteaie bas tenant after the altaiit purchaied, 12 H. 6. C. 
Go! etion, 
«r the like 5 but cannot plead any plea to the writ as jointenancy, or that the ſeme plaintiff had taken 
hon pending the writ, or e contra, and the like. Br. Attaiat, pl. 33. cites 21 E. 3. 1c, 

* Fitzh. Attaint, pl. 61 & 65, cites 12 H.6, 5. S. C. bat 1 40 wot oblerve the point of either of 
ele tao pleas there, | | 


3. Attaint was brought pn appeal of maihem. The defendant 
pleaded releaſe of execution meſne between judgment and execution, 
and one of the felit jury pleaued arbitrement by ſubmiſſion made between 
the plamtiff and defendant, and a good plea; per Danby ; for he 
may plead releaſe made by the plaintiſſ to the defendant, and all plc; 
WrIch g in excuſe of the folle cath, and the puniſhment ordained 
for it; and fo ſee that it is admitted there that attaint lies upon 
appeal of majhem, and ſee row the new ſtatute 23 H. 8. 3. of 
attaints ; and ſce if this ſtatute does not ſerve to have appeal of 
maihem upon, though the Jaw was otherwiſe before. Br. At- 
taint, pl. 12. cites 35 H. 6. 30. 

«<P. Br. 4. In attaint one of the petit jury pleaded “ accord made be- 


315. cites 


t. pl. 8 T 1 - 
Ain, Pl. ttvecu the flaintiff and the defendant, with a ſatisfaction, and by 


ſome 


ſome it is no plea; ſor it is matter in fa pleaded again/t matter 73 F. 4. 5. 

od where it was 
of record; and by fome e contra; for the action is not founded peid a good 
only up matter of record, but upon matter in fatt and matter [ 271 J 
ef record, viz. the record and the falſe oath. And quzre if the plea per tot. 


petit jury may plead that which is between the pl aintiff and the Cur, except 


4200 , d 

defendant ; and by the beſt opinion he ſhall have the 98 Quere. yet 3 

Br. Att aint, pl. 91. cites 13 E. te 1. in a manner 
| ſtrangers ; 


and it ſeems a good plea, though it be matter in fa, and the attaint is founded upon matter of re- 
cord ; for the cauſe, viz. the falſe oat' be is matter in fact; for it is not of record if the oath be 
falſe, or not till it be tried; and in rreſpaſs, conſpiracy, & c: ntre for mam collationis, there is privity; 
for the one ſhall plead releaſe made to his cot npanion ; contra in a rf peal and premunire, Br. 


Accord, pl. 9. cites S. C. S. C. cited per Cur. 5 Rep. 44. a. Mich. 3 Jac. C. B. inBlake's Caſe. 


In attaint the petit 2 cannot aſſeon error in the original; 
for? it is not party to the rect d, but ought to anſwer to the falſe 
oth, Br. Attaint, pl. 93. cite 518 E. 4. 0. 

6. Attaint by two upon afliſe paſſed againſt them, and oe of the 

petit jury pleaded outlawry in one of the plaintiff before the date of 
the le, and held that he cannot have it; for he cannot have plea 
but in maintenance of his verdi#?, or in har, and not plea t9 the writ, 
a; to ſay that the writ is broyght penting 4 other writ of attaint of 
the ſame matter, or that the feme plaintiff was covert baron, her baron 
Rot named &c, Br. Attaint, pl. 85. cites 2 H. 
| In attaint at the diflringas ane of the petit jur 3 ſaid that the de- 
fair is dead, and a good plea for him, per Cur, For now the 
plaintiff cannot have judgment againſt him, nor he reſtored, Br. 
Attaint, pl. 2. cites 18 H. 8.5. 

8. In attaint upon a writ of treſpaſs, one of the petitjury plead- 
ed a concord between the Plaintiff: in the attaint and the aef endant, and 
this was held a good plea in 13 E. 4. by the better opinion; and 
in all actions founded upon a tort, as treſpaſs, conſpiracy, main- 
tenance &c. where nothing certain is dean nor to be reco- 


r beſides damage, concord is a good plea. D. 75. b. pl. 27. 


Mich. 6 E. 0. 


(O. 2) Proceedings, and Return of Sheriff. 


1 I eſim. 1. cap. 42. FNAC TS, that in attaints the tenant after Thouzh ef. 
3 E. I. appearance ſhall not be effoigned. ſoign here is 


ſpoken in- 

de ini tely, 
vet it is to be taken in a common ſenſe, and to be underſtood of a common eſſoi Zn, and nut of an 
elloign de ſervitio Regis. 2 Inſt. 249. 


In attaint the tenant winld have rendered the action, and the 
Court would not receive it wit out takin the ; fy fer the advantage 
ef the King, and alſo land, is not in demand by this writ, Br. Sur- 
render, pl. 30. cites 6 Aff. 2. 

3. In attaint it was ſaid by the clerks, that af every day in at- 
taint and aſſiſe the entry is quod zo wicecemes habeat corpera &. 


and yet diſtreſs ſhall iſſue againſt the Jurors by their default, and 


becauſe judgment ſhall not be given till the 4th 9 therefore 
4 the 


Attaint. FO 4270 
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271 - Attaint. 


the attæint bears date before the 4th day of the judgment in the fi 
action, it all abate ; quod nota bene. Br. Attaint, pl. 54. cites 
9 All. 21. 9 E. 3. 28. | | 


In attain! 4. Afiſe was arraigned before T. and aſter before F. and B. ly 


+ "0g ex new commiſſion, and the party brought attaint, and the original and 
Exchequer, the patent, and all except the new commithon was there, and for 


the pam want of this, Scot adviſare vult in the taking of the attaint; and 


od __ ſo ſee that all the records ought ts be there. Br. Attaint, pl. 62. Cites 

tecerunt ta- 17 ATT. 23+ 18 E. 3. 20. 

cramentum, a | 

At the Gay of trial the grund jury appeared, but the record tas nit removed hither, The Court 
1 agreed that no day ſhall be given to the plaintiff to bring in the record for he ought to 

— 272 ] have done it at his peril. Adjudged quod querens nil capiat, and that defendant ard 

jurors eant inde fine die; and“ a fine put upon the plaintiff, Cro. E. pl. 54. Mich. 40 & 41 Eli. 


SB. R. Anon. 


Orig. is no fine), but ſeems to be miſprinted. 


5. In attaint, the defendant was returned nibih and the plaintiff 


prayed the jury, and could have only re-ſummens, and if he be re- 
turned ſummoned upon the original, and makes default, yct the 
plaintiff ſhall have only re- ſummons; and the opinion there was, 
that he ought to be ſummoned, by which the plaintiff ſaid that he 
had land in another county, ſcilicet, T. and prayed to ſummon 
him there, and had it. Br. Proces, pl. 95. cites 21 Aſſ. 5. 
6. In attaint, the ſherift returned the defendant nihil, the plain- 
tiff prayed the attaint, but the Court ſaid, you cannot before re- 
ſummens [but the counſel of the plaintiff replied that] he could not 
have it ſerved, for he is returned nihil, fo the Court bid them take 
proceſs upon teſtatum in another county, by which he jaid that he had 
ſufficient in another county {to be ſrummened by | and prayed pracefs there, 
and had it; quzre if he may not be /ummoned in the land demanded? 
But this attaint was not of land, but upon action of quare incum- 
bravit; and 21 Aſſ. 5. the opinion is, that the defendant ought 
to be ſummoned ; but guære, if he has nething in any place. Er. 
Attaint, pl. 34. cites 21 E. 3. 18. 

In attaint the tenant and 8 of the petit jury came, and main- 
tained the firſt oath, and upon this the jury awarded, and it was 
ewarded by default againſt 4 of the petit jury who did nat come, and 
by this they have // their challenge to the 24, Br. Attaint, pl. 65. 
cites 22 Aſſ. 31. | 

8. In attaint the writ is, et diligenter inquiras qui fuerunt jurat. 
primæ inquiſitionis, and the ſheriff returned their names, and that 
IO are dead, and 2 are alive qui nihil habent ; and in the firſt pan- 
nel was MH. B. Knight, and he returned M. B. dead, without men- 
tioning Knight; Knivet ſaid, therefore it might be taken for ano- 
ther perſon, and becauſe it ſhall be intended the ſame M. B. who 
was of the firſt jury, therefore the return was awarded good. Br. 
Attaint, pl. 70. cites 34 All. 6. | 

9. Attaint was brought upon a verdict in formedon, the record 
was removed, and the azif inal, the record and the mittimus were 
examined, and Knivet took exception, becauſe writ ought to have 


| been @wardeg ts ths clerk for the venire facias, and the panel, for this 
| Fo malls 


E 
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remains with him, and not with the juſtices, therefore it is ut 

ſuflcient to write to the ju/tices for the record, and if it be here it 

is without warrant; per Thorpe, the writ is mit!imus vobis re- 

cordum & proceſſum cum omnibus ea tangentibus, and this is fuf- 

ficient for us, and thereſore ordered him to anſwer, quod nota, 

Br. Cauſe, pl. 23. cites 34 Af. 6. 

10. In attaint the tenant made default, Finch. prayed pane er In attaint 

vadios againſt him, and ſummons againſt the jury, and could not 2 


have but only re-ſummons as in mortdanceſtor. Br. Attaint, pl. furned, the 4 


77. cites 37 Aſſ. 3. 5 
and wrade defau't at the day, by which the attaint was awarded by default; for he Nall ack kan 
re-ſummons but immediately upon the return of the ſummons. Br, Attaint, pl. 2. cites 18 E. 4. 5, 
and P. 4. H. 6. 23. Fitzh. Mortdaneceitor 1. Br. Proceſs, pl. 119. cites S. C. 


11. Attaint in the county of Middl:ſex upon inqueſt, which paſſed Br. Proceg, 
for T. now defendant in præcipe quod reddat; after the petit 893 c_ 
cape T. alleged impriſonment at We/tmin/ter, and the attaint was © 
brouont in Middleſex, and the Hheriff returned that the defendant 
had ncthing whereby he might be ſummoned ; Chelr. prayed the 
jury by default, and could not have it, but writ of ſummons was [ 273] 
awarded to the ſheriff of the county of Willis, where the fir/t land was | 
in demand, againſt the ſaid T. Br. Attaint, pl. 87. cites 42 
Aſſ. 14. | | | 

12. In attaint, the ſheriff returned 11 of the names of the petit Br. Retorn f 
jury, and another who was not of them, ſcilicet, R. B. where R. P. - 1. CY 
was the 12th of the petit jury, and the defendant pleaded it to the zi tes3; O. 
writ, & non allocatur, nor the ſheriff ſhall not be amerced ; but 
proceſs ſhall iſſue at the prayer of the party againſt him who is ad- 
mitted, and the writ ſhall ſtand againſt the others by the bet 9pi- 
nion; for the words of the writ are no more, but that you dili ge 
enquire who were jurors of the firſt inquiſition. Br. Attaint, pl. 19 
cites 48 E. 3. 15. 

13. In attaint the j 


+ r 
$A 


ury demanded if they might give the verdict 


at large, as in aſſiſe, and the juſtices ſaid, No. Br. Attaint, pl. 87. 


cites 7 H. 4. 29. | | 

14. And there it is ſaid, that where action is brought again} An attaint 
tro, and the one is ſummoned and ſevered, and the other ſues forth, ® Ko as & 
and after writ of error is brought, not making mention of him ren dall 


who was ſummoned and ſevered, the writ ſhall abate, quod non A the 


the action 

1 por which 
it is funded; fo that if ſummons and ſeverance lies in the firſt action, it ſhall do ſo likewiſe iu the 
attaint. 6 Rep. 25. a. Trin. 41 Eliz. B. R. in Ruddock's Caſe, cites 34 H. 6. 42. 


negatur. Br. Error, pl. 7. cites g H. 6. 38. nature of 


15. Execution of the firſi recovery ſhall be ſued, notwithſtanding | 
that attaint be pending. Br. Attaint, pi. 7. cites 33 H. 6. 21, 

16. In writ of error ſued, the plaintiff ſhall have /#perſed-as to 
ſurceaſe examination, and in attaint not ; for it ſhall be intended 
that the verdict of the 12 jurors is true, till the contrary be ſhewn, 
Br. Attaint, pl. 122. cites 5 H. 7. 22. | | 

17. In attaint the grand jury _ petit jury made default in ihe 

3 | 


end 
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end of the term, and the defendant would have imparled, and was 
not ſuffered, but was rh ard d to anlwer to the points of the writ, 
and C3! ld et hade day © C9: 411: Adee with git 5 11e. Br. Actaint, 


pl. 129. Cites 10 H. 7. 22. 


Br. Retorn 18. In attaint the ſhe rift cannot return the defendant dea 1, for 


* * there are no words of the garnithment in the writ, Br. Attaint, 

pl. 2. cites 18 H. 8. 5. | | 

19. The jurors who are attainted, may remove the record into 
B. R. Br. Attaint, pl. 100. cites F. N. B. 109. 110. 

20. In an attaint it is a principal chatlenge that one F the petty 
Jury is a tenant to one of the grand jury; for if the petty jury be con- 
victed in the attaint, it will be a great prejudice to the ſeignory; ; 
for his houſes ſhall be pu! led down, and his meadows plowed up. 
In other actions a challenge that t! ic juror is lord to the par wy, 15 
only a challenge to the favour. Jenk. 141. pl. 38, 


(O. 4) Tried. How. By 12 or 24. Where, 


S. P. Br. r A1 I TAINT was brought in Bank upon 40% ſe of freſh force, 


Attaint, pl and becauſe they were at ae here upon the tenancy, aud 
28. Cites 
21H. 6. 55. out of the point of attaint, therefore it ſhall be tried by 12, and 


| not by 24. Br. Attaint, pl. 32. cites 21 E. 3. 10. 

2% 1 2 in im againſt the tenant and the petit jury the writ 1045 
returned again/i ? the tenant that he was warned, and that thoſe of the 
petit jury were attached. The tenant was (frignas, and the ether; 
made default. Markham prayed the grand jury for default of the 
petit jury, as in aſſiſe or Juris utrum, which was denied him, and 
proceis made againſt them, becauſe this eſſoign is given by ” 2 


Statute of I/ uin. 2. cap. 27. Br. Attaint, pl. 37. cites 21 H. 6. 4 


(P) Evidence. 


8. 1 II. TN an attaint mere evidence cannot he given to attaint the fill 
1 jury than was given ts the fir/t jury; for no default was in 


not pleaded the firſt jury, if it was not ſhewn to them. D. 34H. 8. 53. 14. 
1 El. 212. 2 M. 129.7 


E den e © _— 
fore, ſhall not be given in evidence to the grand jury. Br. Attaint, pl. 68. cites 25 Af. 12. 


Pr. Attaint, [z. In an attaint the plaintiff can net give in evidence a record 

EF <> Which was f given to the petit jury; for they were not bound to 
ind it, if it was not 85 to them. 7 E. 4. 29. b. per Litt. 

8 E. 4. Atita'nt .] 

Ani ifthe 3. The plaintiff in attaint may nt . more witneſſes, no⸗ 

ee give further matter in evidence than what was deyſed in the fol 

giv: new action; but the defendant in attaint may give more in affirmance ot 

mam in| the firſt verdict. Agreed for law. D. 53. b. 2 14. Trin. 3+ II. 8. 


ev deiice to 
al Suge . in Cale of Rolſe v. "Hamden. 4 
: i 


hd 
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. PT + ” 7 2 1 15 "> 77 ; 
2 4 verdict, the plaintiff in attaimt may make anſwer thereto, and Ii fprove it if he can; but ſhall 
not give * other evidence, or entorce the evidence firtt given, with watter not siven or diſcloied 
be tore. Agreed for law. Dy. 2 2. a. pl. 34. Paſch. 4 Eliz. Paramor's Caſe. 
S. P. accordingly per Cur. obiter. Godb. 271. pl. 38+, Hill, rs Jac. B. R. 


91 * 1 8 | STII * 1 1 pf T3 1 
The Court ſaid that they always 2xamine the witaeiTes upon their oath, whether they gave the 
ſame evidence on the firit trial or not, Las they give now on the attaint ]. And per Shelley, if the 


fit jury had tut! evidence to prove the matter, though ir were faiſe in fact, yet the grand jury in the 


attaint ought 10t to res nd hat, bat in _confiience ought to wave it, as they would have done upon 
ſuch good evidence as the hit jury did. D. 53. b. ;4. a. pl. 15. 16. Trin. 34 H. 8. in Caſe of 
Rolic v. Hampden. 


— 


4. In aſſiſe iſſue was taken whether lands were contained in let- P. 125. b. 
ters patents or not, which by the common law were not contain- #0550 
1 1 1 il WT Ir 1 5 — Hob, 2 
ed, though by the ſtatute of 40351 H. 8. they were contained. Ihe the Ch. L 
juſtice of athie would not ſuſter that ſtatute, it not being pleaded, ſays that 
1 1 | , ; , | ! "= tough | 
to be given in evidence to the jury; whereupon they found that "= 
} 1 . . - e . Ce Ii ge- 
the land was not contained.“ Hereupon an attaint was brought, neral law, 
* by 7 * * F , * of . * 7 ped ; 1 
and the Court would not f her that /tkatute 19 be given in evidence to yet the 
the grand JULY which was nat SIe [it evidence t5 the petit jury. 3 * 
, . YN 7 4 , 3 :icreetly to 
Ibgrave v. Heydon. given in 
5 b Sg evidence to 
the grand jury, becauſe it was not juſt to attaint the petit jury by what was concealed from them by 
the tiſcretion of the Court; but he ſays that legally it will be hard to acquit a jury that frds again 
the late, either common or general itatute Jaw, waereot all men are to take notice, and whereupon 
verdict is to be given whether any evidence be given to them or not? As if a teoffment or deviſe 
were made to one in perpetuum, and the jury ſhould iind crots eicher an eſtate for life, or in fee- 
hmple againtt the laws they ſhould be fubject to an attaiit, though no man intormed them what the 
lau was in that Caſe. | 


$7.9 


5, The judgment was ſo ſevere that they a/lowed all manner of [ 275 J 
evidence in ſupport of their derdiet; but again}? the verditt they ad- 


mitted none that was net given at the farmer trial, becaule the jury 


might give in their verdict not only on the evidence given in 


Court, but on their own knowledge, and therefore whatever 
other ways they came to the knowledge of Cas to] the fact, they 
might give in evidence for the ſupport of their verdict; but the 
evidence not offered on the trial can never be brought againſt 
tiem, becauſe ſuch evidence might have altered their judgment, 
had it been given; and the want of that light, which the party 
neglected to offer, cannot convict them of a faliity, which, if it 
had been offered, might have founced a different verdict, G. 


Hitt. of C. B. 57. 


10 Judgment. 


[ I, Tf the petit jury be convicted in an attaint, the judgment * Fitzh. 
ſhall be that they be out of the law and teſtimony, and 1 
their goods and chattels forfeited, and their wives and children thrown ; CS. P. 
cut of their houſes, and their lands and tenements waſted and de- accordingly; 
ſircyed, and their lands ſeijed into the King's hand. 20 H. 7. 4. but _— 

; 8 : coign ſai 
8 H. 4. 23. b. +42 E. 3. 26. b. 4 46 E. 3. 23. J 6 E. 4. 7. mat the ju 
614 H. 7. 13. b. libro Forteſcue 26. ] rors micht 

| make tine, 


Br, Attaint, pl. 26. cites 8. C. & S. P. accordingly. 
X 4 y 


aid fave their lands and tenements. 


2 
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+ Br. Attein', pl. 14. eites S. C. and that the jurors ſhall be impriſoned, 
pl. c*. cites S. C. & S. P. 

t Pr. At aint. pl. 18. cites S. C. & S. P 

1 Br. Atte at fl. 80. cites 6 E. 4. 5. S. P. and is the S. C. | 

Br. Atra:rt, zi. 42. cites S. C. but 1 do not obſerve S. P. there. S. P. pl. 52. cites 6 
Afi. 7. and pl. 2. cites 30 Afl. 24. and pl. 78. cites 40 Af 2c. as to the jurors that are alive ; ang 
F. 8 . {25 41 AF. 18, that theh bowfes ſhall be pridied . Jenk. 125. pl. 54. recites the 

ime puauu dgents to be ignited by judgment at common law; but ſays that if an attain! be brought 

wpor the jcaiute of 23 H. S. cap. 3. the puniſhment is not ſo grievous. 

If the pets jury ttaint are attainted, they ihall forfeit all their goods and chautte/s which they 
bad at the day of the mat ont and all their goods which they aiiened pending the attain, for 
fear of the attaint. Br. Foriemre de Terres, pl. 111. cites 9 E. 2. and Fitch. Alſiſe, 396. per 
Hervey ]. Br. Ezpo':tion, pl. 43. cites S. C. | 

It is queſtioned, it the . ors al em their lands pending the a'taing, if they ſhall be ſciſed into the 
hands of the King, and it the ju.ors may not mate fine with ihe King, and re-have- their land &c. 
gr. Attiiat, pl 4. cit 352 E. 3. 26. 

In attelat upon aifi.2 upon falſe oath, the plaintiff recovered the land and hit damages, Br. Da. 
mages, pl. 48. cites 8 H. 4. 21. 23. and in the written book which is better, fol. 12. | 


Fitzh. Judgment, 


[2. Sich judgment in effect throughout is given in an attaint 
by the law of Scotland, quod vide Skene, regiam majeſtatem, 20. 
b. 2 E. 2. Rot. finium membrana g. Fine for a conviction upon 
an attaint, for an oath in an aſſiſe of novel diſſeiſin. Tempore 
31 
S. P. but [Z. If a man recovers in an attaint, he ſhall be retcred to all 
of the pt that be loſt by the verdict.] 


of the plain- 
tr, if the | | | 
verdi t paTed againſt him in the firſt action, and for him in the attaint, the judgment ſhall only be 
to teſtore him to his action ; per Danby and Choke. Quzre inde. Br. Attaint, pl. 88. cites 3 
E. 4. N. By writ of erro the party may be reſtored to his original; but in attaint he ſhall be 
al avs reſtored ts his a7. on only Pr. Attaint, pl. 4 cites 9H. 6. 38. per Babb. „ 

if judgment be given for the plaintifis, they ſhall be reſtored to all that they loſt; and it ſhall be 


a5 it ought to be originally. Jenk. 125. pl. 54. 


276 [A. [4] Ja man recovers in an attaint upon a verdict in an 
A. action, in which he of nd, he ſhall be re/tored to the land again, 
want *50 Aft 4. f 41 Af. 18. 5 


& S. P. 
+ Br. Attaint, pl. 80. cit:s S. C. 4 S. P Fitzh. Attaint, pl. fr. cites S. C. & S. P. 


Br. Attaint, pl. 7a. ci cs ; AA. 24. S. P.— Br. Attaint, pl. 94. cites 18 E. 4. 11.5. T. 


Br. Attaint, [S. S2] If a man recovers in an attaint upon a verdict, in 
15 = 1 Win h he , damages, he ſhall be reſtored to them.) 


P. — 


Br. At aint, pl. 2. cit-s „o AT. 4. S. P. 
N. B. There is nv pl. 6. 12 Ro. J. 


[7. Va man recovers in an attaint upon a verdict, in which 5 


F & 

e. land, he Hail be reſtored to the mean profits. S0 Al. 4. 

land, he, ft profits. 50 Al. 4.] 
Br. Attaint, pl. $4. cites S. C. and S. P. 

Ibid. pl. 94. cites 18 k. 4. 11. S. P. 


Br. Attaint, pl. 72. cites 30 Af, 24. S. ÞP, ——» 


£8. If a man brings a fermelon, and the tenant pleads à releaſe, 

and it is found for the defendant, for which the demandant brings 

an attaint, and the falſe oath is found, he ſhall have judgment to 
recover the land. 8 E. 4. Attaint 8. | _ 

| 19. 80 


Attaint. 


Co. So if a man brings debt and is barred, and he brings an at- 
taint, and it is found for him, he ſhall recover his debt. 8 E. 4. 
Attaint 8.) | 3 | 

C10. If the iſſue in tail recovers the land in an attaint upon a re- 
covery againſt his anceſtor, he ſhall recover the iſſues of the land 
from the death of the anceſtor. 41 Af. 18.] 

11. Attaint paſled for the plaintiff, and judgment was, that the 
plaintiff re-have his land, and damages taxed by the attaint to 1000 
marks, and that the 12 &c, Br. Attaint, pl. 48. cites 4 Afi. 2. 


4E. 3. 34. 


the tenant for life, and pleaded releaje of the demandant, which was 
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Br. Attaint, 
pl. 88. cites 
8. C. & 8.9. 


Br. Attaint, 
pl. So. citey 
S. C. & S. P. 


12. In A entry he in reverſion was received by default of 


ound falſe, and he brought attaint, and the writ did not mention 1f 


the 2 life was dead or not, and yet the writ was awarded 
good, and yet it was ſaid, that the judgment differs in this caſe ; 
for if he be alive the judgment ſhall be to reſtore him, as it ſeems, and 
if not, then to reſtore the plaintiff, Br. Attaint, pl. 49. cites 4 


Aff. 7. and 4 E. 3. 54. | 


13. Attaint was adjourned by niſi prius before S. and T. to Can- 


 terbury, and found againſt the petit jury, and it was awarded, that 


W. who loſt re-have his land, and damages taxed to 1000 marks, 
and that they loſe their frank law &c. Br. Attaint, pl. 52. cites 
6 All. 7. | | 

14. is this action a man Hall not have ſeiſin of the land againſt 
the tenant upon his plea, but the attaint ſhall be awarded at large, 
and if the attaint paſſes for the plaintiff he fhall recover ſeiſin, 
and his damages and the 1fſues if the land after the death of bis an- 
ceſtor. Br. Attaint, pl. 59. citcs 14 Aſſ. 2. 

15. In attaint all of the firſt inqueſt appeared, and the plaintiff 
was nonſuited, by which it was avarded that they go fine die, and 
the plaintiff capiatur, and the pledges amerced; and per Pole, now 
the party ſhall be dijcharged for ever, and fo peremptory. Br. At- 
taint, pl. 63. cites 19 Aff. 13. | 

16. Audita querela paſſed for the plaintiff, and therefore the de- 
fendant, who was conſe? in the fiatute merchant, brought attaint ; 
Thorp anſwered, that it did not. appear that the plaintiff in the at- 
taint ever had execution of any land delivered to him, ſo cannot 
have attaint, and the Court contra to him, and that he ſhall have 
attaint as well as if he had had exccution in fact, and that if the 
attaint now paſſes for the plaintiff, then he Hall have execution 


noto, and therefore the grand jury was adjudged by award; and 


ſo ſee, that if the plaintiff has had execution before, then the judg- 
ment in the attaint ſhall be that he have retitution of that which 
he loſt; but now the judgment ſhall be that he have execution, 
Br. Attaint, pl. 64. cites 21 Al, 16. 


And /o it 
ſeems, that 
in attaint 
ſuch judg- 
men ſhall 
be given as 
0 · to 
have beer 
given, in 
caſe the firſt 
[ 277 J 
Jury bad 
given true 
verdict, 
Ibid. — 
S. P, Jenk, 


271, 272. in pl. 39. 


17. In attaint, if the plaintiſf be nonſuited or barred, he ſhall be 
fined and impriſoned, 8 Rep. 60. per Cur. cites 32 Aſſ. pl, g. 
42 E. 3. 20. b. N "Wat 


18. So 


Jenk. 229 
pl. 90. S. P. 
that he thall 
be fined and 


0 uy 8 7 
„ as 
— LE ONE OO EEE Tr” 
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ranfomed; 18. So if the attaint paſſes againſt the defendant, he ſhall be 
r fined and impriſoned if he was party to the firſt record; but if he 
weble to the Was not party to the firſt record, as if he was tenant by reſceit, or 
fac. other tertenant, he ſhall ner be fined. 8 Rep. 60. a. cites 14 Aſſ. 2. 


.232.pl.6. 42 E. 3 26. b. 9 E. 4+ 33. 


Mich. 6 
K 7 Eliz. | | 
S. P. accordingly. But where the defendant in the attaint is vet party to the original writ in the 
cauſe ia which the falſe verdict was given, he u. only be amerced, Jenk. 229. pl. 96. 


19. Upon finding the falſe oath in attaint the tenant was 
amerced, but was not awarded to priſon, becauſe it was not this 
perſon who recovered by the firſt verdict, but he who recovers by 
falſe verdict, and comes and maintains the falſe cath ſhall be 
awarded to priſon &c. Br. Attaint, pl. 80. cites 41 Ail. 18. 
And the 20. Attaint was brought agarn/t tenant in dower, who prayed 
pe Bate aid of the heir, and had it, and the attaint paſſed againſt the de- 
3 fendant, and it was found that 12 years are paſſed after the death of 
have the the baron of this feme, wy9 auterfoits recovered in affije, and during 
was, 6 years after his death the land WAS in the hands of the King for 
becauſe the nonage of the heir, who joined in aid, by which judgment was given 
Suren of the that the plaintiff recover the land, and the iſſues of the land from the 
— time that the land came cut of the hands of the King to 20. and the 
nt 2a damages after this time lol. and ſas] to the damages which tlie 
rhe offje, _ plaintiff in the attaint loſt in the aſliſe they would not ſpeak, and 
that the feme and the prayee in aid ſhall be amerced, and that 
Br. 1:4, the jury fhall loſe their frank law &e. Br. Attaint, pl. 14. 

cites 42 E. 3. 26. ä 
21. In attaint the grand jury gave verdict quod bonum D legale 
ecerunt ſacramentum, by which it was awarded that the plaintiff 
tate nothing by his writ, and that he be in miſericardia & quod ca- 

piatur &c. Br. Attaint, pl. 83. cites 43 Afl. 40. 

22. Attaint was brought by barn and feme, of falſe oath, given 
againſt the feme and her fir/? baron in quare impedit, and awarded 
good, and the plaintiff recovered the advow/on in right of the femme, 
and damages ts 24 marks recovered in the firſt writ againſt him why 
fir /t recovered the preſentation alone, and 26 marks {or damages in 
this aftion againſt him who firſt recouered, and another who pleaded 

nontenure of the advowſon, which was found againſt him, and thei? 
26 marks were recovered againſt them in common, and that 
thoſe of the petit jury loſe their frank law &c, Br. Attaint, pl. 18. 
cites 46 E. 3. 23. | | 

23. The vouchee ſpall have attaint, and by this the fertenant 
ſhall be reftored; quod nota, for he is as one and the fame tenant. 
Br. Attaint, pl. 25. cites 8 H. 4. 4. ; 

24. Attaint ſhall not enſue the nature of the action upon which 
it is brought, for they ſhall not enquire but their iſſue only, by 
which it was awarded (becauſe the faiſe oath is ſound) that the 
plaintiff recover ſciſin of the land and damages, ſcilicet, the iſſues % 
the land from the time f the diſſeiſin till now, and his c:fls, as well 
in the 77 as in this writ, the which, becauſe they were taxed too 
little, were zncreaſed by the Curt, and the jurors in aff; of thetr 

; chatten 


Attaint. 


chattels &c, But this now tenant was not taken becauſe he was a 
ſiranger to the aste; for it was againſt tenant, and the others as 
it ought, for the attaint ſhall be agaiuſt tertenant, Br, Attaint, 
pl. 26. cites 8 H. 4. 23. 

25. By the attainder of the petit jury, the Xing ſhall not have 
tle forfeiture of the land to him in fee ſimple, if it may elcheat to the 


| lord after, (as by the principal Caſe it 2ppears it may) but ſhall 


have it for life of the juror, as it ſeems, and then the Heir ſpall have 
it, and ſhall hold ficut prius, or the juror may make fine and re- 
have his land. Br. Attaint, pl. 95 cites * 22 E. 4. 1. 

26. Quære if a ftranger be tenant it he ſhall be oufled without 
ſeire facias. Br. Attaint, pl. 98. 

27. The jury when impane!led judged under the penalty of an 
attaint in the old law, as appears by Glanville ; if a falſe judgment 
was given in the Court below, and they were arraigned for this 
falſe judgment in the King's Court, they were ahliged to wave 
the battle, not by an extraneous perſon, but /) one of themſelves ; 
and if they proved recreant, they liſi liberam lege, the lord loſt his 
Court, and the whole Court was in mifcricordia. Gla. lib. 8. 
c. 9. fo. 66. Inſtead of this, came the Nyrman way by @ grand jury of 
24; but the perſons. if convicted were under the ſame diſabilities 
with a champion recreant in fuch caſe, fur they loſt liberam le- 


gem, and they received the villainous judgment which ever 


Champion received, that maintaining another's right by battle 


failed; for their verdict was the aſlerting of the right of the per- 
ſon, for whom it was given. G. Hitt. of B. 56, 57. 


For more of Attaint in general, ſee other proper titles. 
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Artaint, pl. 
100. cites 
F. N. B. 
109. 110. 
* Br. For- 
feiture, pl. 
65. cites 
S. Gs 
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Attorney or Guardian. 


(A) What Perſons ought to make a Guardian. 
[Or what Actions mult be proſecuted by Guar- 

dian, or may be done by Attorney.] | Infant 
or Feme Covert. | Pogo - 


| [4 [. IN an action real and mixt againſt an infant, he ought to ap- 


pear by guardian, and not by attorney. P. 15 Car. B. R. 
_ between 


Fol. 237. 
——— 


See tit. 
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Attorney [or Guardian. 


between Lewis aul Johns adjudged per Curiam in a writ of error, 
and the judgment in an ejectione firma in Banco againſt the infant 
defendant upon a verdict had againſt him, reverſed for this cauſe, 
intratur M. 13 Car. B. R. Rot. 266. 1 


278 


®See tit. [2. So in an action perſonal againſt an infant, he ought to ap- 
1 pear by guardian, and not by attorney; becauſe he hath no 
per tot, knowledge of his matter, or underſtanding to chuſe a man to 


+Fitzh. Fa- plead well for him, and therefore the Czurt hall elect for him, and 


_ 94 alſo becauſe the infant ſhall have an“ afin againft his guardian, 
dy Hull, If he loſe by miſpleading, M. 15 Ja. B. R. between + JY/cot and 


that infant Cottne adjudged, and a judgment reverſed for this cauſe. Co. 8, 
cauntmak® Beecher 58. b. Co. 9. Ab. Strata Mar. 30. f 1H. 5. 6. f 22 
- H. 6. 3r. b. Tr. 39 El. B. R. between “ Haburye and Raunt ad- 


an attorney. f l 5 a . 
7 Br. 2 judged in a writ of error upon a judgment in an action of debt 
ney, pl. 46. RET. 
es C UPON an obligation. | 
which ſee 5 
infra, pl. 7.—Bridgm. 74. Bridgman J. cites S. C. and 9 Eliz. Dyer 262. b. Cpl. 4]. 

See (C) pl. 1. S. C. and qe notes there. 

* Cro. E. 569, pl. 5. Sedborough v. Raunt, S. C. and judgment reverſed by Gawdy and Fenner 
7 279 7 J. cteris abſeatibus ; for Gaus faid that if he was within age at the time of the jun- 
| / ment given, though he was not to at the time of the error brought, it is reverſible, and 
is triable per pais, and not like an error upon a tine, or a ſtatute acknowledged by one within age, 
for they are not reverſible but by inſpection. | | 

If guardian pleads an ill plea where he might have pleaded a good one, and the infant loſes by /uca 
Ill plea, he ſhall have writ of deceit at his full age, and recover all damages againſt the guardian ; and 
there tore the Court ought not to accept any for guardian, but who is ſufficient to render the infant 
damages at his full age; 2nd fo when guardian wouches il! he ſhall render damages to the infant. 


Br. Droit de Recto, pl. 15. cites 9 E. 4. 36. 


3. If an infant brings any action, real or perſinal, he ought to 


mew. Pppear by guardian, and not by attorney. P. 39 El. B. R. 20. 
and Dizh- between Barton and Ditton, adjudged in a writ of error upon a 
ton, Mick. judgment, in an action of falſe impriſonment, brought by the in- 
B p R. fant, andthe judgment reverſed accordingly. P. 1 Ja. B R. ad- 


the S. C. ia judged upon a writ of error in ajudgment, in an ejectione fhrmwu.] 
which the | | | 
infant recovered, for which reafon the Court upon the firſt motion held. that it being for his beneſit, 
and his appeal ing by attorney no prejudice to him, held that it Mould not be aſſigned for error; but 
they would dvi, and aiterwards Paſch. 30 Eliz. being moved, it was held to be clearly error. and 
judzment reverſed for that cauſe. S. C. cited by Bridzman, Bridgm. 75. S. C cited Cro. |. 
441. in pl. 14. S. C. cited Arg. Palm. 231. 2 Saund. 213. S. C. cited by the Reporter. 


Hangiit [4. In an ain breught againſi baron and feme, the feme being R 
en, within age, the feme ought to appear by guardian. 26 All. 40. So 
eme, upon done, 24 E. 1. rotulo clauſorum membrana 6. in dorſo. Ihe 
a contrat by tenant in a writ of d5:ver had a guardian atiigned by the King, and 


the feme for ſo ſiznifhed to the juſtices, de Banco. ] 


warts dum 4 
la. It was | | 3 
alſigned for error, that the ſeme was within age, and appeared by attorney, whereas ſhe ought to have pl. 

been by guardian. Hale Ch. J. and Twiiden held it to be error. 2 Lev. 38. Hill, 23 & 24 Car. 2. 
B. R. Baddington v. Freeman. Vent. 185. Freeman v. Boddington S. C. and the judgment "pp, 
war reverſed ; and Hale ſaid, that the Harem could not Aifjavee the grardian made by the Court for viro 

his feme. In debt againſt baron and ſeme they appeared by attorney; this is not error, though 
the feme be under age, becauſe the huſband may by law mate an atturney, and appear both for Hin- ; 
. Show, 13. Paſch. I W. & M. Humtrevs v. Vaughan, | | 297 
5. Ne was brought by an inſant within age againſt his guar- 85 
3 | dian, rc 


Attorney ſor Guardian.) 279 


lian, and the infant was by attorney, and the defendant ſhewed Br. Age, 
this matter, and prayed that the writ be diſallowed, & non allo- mw 8 
catur; for per Finch. the defendant may take the age by proteſta- hr. Watte. 


tion, and plead over, for the action lies as well within age, as of pl. 49. cites 


full age; and if any thing comes in pleading in prejudice of the infant N 


or of the defendant, then may the Court (well enouzh for the time) 
diſallow the warranty, and juffer the defendant to take advantage of 


the age. Br. Attorney, pl. 22. cites 48 E. 3. 10. 


b. And per Perſy, if the infant brings action ancetrel, and makes 
attorney; if the infant alleges he is within age, the attorney ſhall 
make him come to be viewed by the Court, and if he be within age, 
the warrant ſhall be diſallowed, and the parol put ſine die, not- 
withſtanding that it was received by the Court; quod Finch. 
conceſſit. Ibid. | 


7. Where an infant is per mitted to make % Fe, _ 
** PI- . 


corded, there is no matter to plead in arreſt of judgment by this, its S. C. 


but the party is put to writ of error. Br, Coverture, pl. 27. cites —Br. Er- 
H. 6. | ror, pl. 79. 

22 H. 6 g1 | | cites S. C. 

So if the infant levies a fine which is recorded, Br. Coverture, pl. 27. cites S. C. 


8. An idest ſhall not be received to plead by guardian or prochein S. P. per 


amy, but ought to be always in proper perſon in every action brought . 4 


againſt him, and he that will plead the beſt plea for him ſhall be that other- 
admitted. Br. Ideot, pl. 1. cites 33 H. 6. 18. by Forteſcue J. wi it is of 


1 . 
pet; for he ſhall appear by grardian, if he be within age, and by attorney if he be , fall 1 
See tit. Lunatick (C. 2). | 
9. Infant who brought appeal of murder, brought it by guar- © 280 J 
dian and not by attorney; quod nota, and it was faid there, that 

it is the common courte that it ſhall be by guardian. Br. At- 

torney, pl. 1. cites 27 H. 8. 11. : 

10. If a writ of dower be brought by an infant, who loſes by de- 2 Le. 189. 


. 1. 238. 
fault at the grand cape, he may reverſe the ſame by a writ of error; BA ek . 


but where an infant appeareth by a guardian, and afterwards lies Boſtwick, 
by default, there he ſhall never avoid it; for if any default be in 8. C. takes 


„ . R a 0 g tice, that 
tne guardian, the infant ſhall recover againſt him in a writ of the tu 6 


«/ceit, and afterwards the judgment in the firſt Caſe was reverſed. ment was 
2 Le. 59. pl. 85. Mich. 32 Eliz. C. B, Anon. rem 
there commented a new action. 


11. In replevin an infant appeared 2 terms by attorney, and the S. C. cited 


31 by guardian; and judgment in C. B. was reverſed. Mo. 665. a Palm. 


pl. 908. Trin. 43 Eliz. B. R. Ewre v. Moyle. But an in- 
ſant may 

appear by guardian, and when he comes to full age in the fame ſuit he may make attorney, and ne 

error; but not e contra, Mo. 665. pl. 908. cites 48 E. 3. 10. and Trin. 43 Elis. Rot. 578. B. R. 


12. In treſpaſs, the defendant being an infant appeared by at- 
torney, and not by his guardian. In error brought of the judg- 
ment againſt him, it was adjudged error and judgment reverſed. 
Cro, J. 9. pl. 12. Paſck. 1 Jac. B. R. Bray v. Grobe. 

13. Tenant 
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Comb. 88. 13. Tenant in dower was an infant, and no warrant was alleged 


Villiers v. ! 7 7 _— ; . . 
Seger J. H the admiſſion of any guardian that it might appear to be the act 
S.C. the of the Court. After judgment this was aſſigned for error; and 


aft excep- alfo for that the appearance was by the guardian in bis own nume; 
Gon was, for ſed adjornatur. 3 Mod. 236. Trin. 4 Jac. 2. B. R. Fitzgerald 


dat Come the 
lbs not V. Villiers. 
appearance] 
t in bis own name, vis. quod ipſe non poteſt dedicere &c. and as to the firſt it was anſwered, that 
the entry of the ſpeclal 24mitſion on the plea roll was not neceilary, though. it is neceflary that there 
ſhould be an admittance, aud citzd 2 Saund. 94. The Court inclined that it was ill for the 2d ex- 
ception, but adjornatur. 


Cro. J. 38. 14. An infant brings a writ of right by his guardian; pending 
. 11. 3 ä > WE. 
Nan is the ſuit he comes ?9 full age, and being of full age, he dees not make 
Jac. B. R. an att:rney ; the infant has a verdict, and judgment affirmed in 
STONE v. error; for it does not appear of record when be came of full are, 
Nasse and it ought to be pleaded before verdict in the firſt action, and 


S. C. Curia , 5 
advifare the omiſſion of it is fatal to the tenant, becauſe the writ does not 
vult. abate, but is abateable only. The ſtatute of 21 Jac. of jeofails 


. helps after verdict where the plaĩntiff is within age and ſues by at- 
S. Clin torney, but not where he is defendant. Jenk. 301. pl. C8. 


B. R. in ; : 2 
ertor on a judgment in C. B. and judgment affirmed. 


15. 21 Jac. cap. 13. ſ. 2. Enacts, that after verdict in av; 
Gurt of record the judgment thereupon ſhall not be flayed or reverſed, 
by reajon that the plaintiff in ejeciment, or in any perſonal action, 
being an infant, did appear by attorney and the verdict paſs for him. 

16. If an infant be ſued he cannot appear or plead by guardian 
without admittance, and if he do it is a miſdemeanor in the at- 
torney, for which the Court may puniſh him if they pleaic. 

Paſch. 21 Car. 1. per Magiſtrum Liveſay & alios clericos. 
L. P. R. 83. | 

17. Where baron and feme ſue an action, they ſue by attorney, 
but feme covert cannot make attorney, and therefore the bar 
makes an attorncy for them beth ; per Cur, obiter. 2 Saund. 213. 
Mich. 22 Car. 2. | > | 

[ 281 ] 18. The plaintiff recovered againſt the defendant in an action fir 
| ſcandalous words, and upon diſcovering that the defendant was an 
infant, and that the defendant's attorney knew it, and had appeared 
for her as attorney, the Court was moved that the attorney ſhou'd 
enter the appearance by guardian, and that the . plea upon 
the roll ſpould be amended; the attorney upon ſhewing cauſe de- 
_ that he did not know of the infancy until the time of trial, 
ut ſeeing he knew it then the Court granted the motion, Ms. 
Rep. Mich. 5 Geo. B. R. Stretton v. Burgeſs. 


(B) in 


In 


Attornep ſor Guardian. 
(B) In what Aclions and Caſes it ought to be by 
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Guardian. 
LI. IF a judgment be again/t an infant, and the infant brings a S. P. held 
writ of error to reltore the judgment, he ought to af/izn 5 


the error by guardian, and not by attorney. New Entries 289. 
where the writof error is adjudged to be diſcontinued. ] 


therefore the plaintiff proſecuted a new writ of error. Cro. J. 259. pl. 2. Mich. 3 Jac. 
v. Parkcr. 8 


* 


(C) What Per/on for a collateral reſpec? may make 


an Attorney. 


[I. IF an action of delt be brought again/? an infant executor, 

he cannot appear by attorney, but og ht 15 appear by guar- 
dian, elſe it is error, becauſe otherwiſe he may be at great pre- 
judice; for affets may be found in his hands, and ſo judgment 
{þa!l be given to recover the debt, damages, and caſis againſt him 
de honis teſtatoris, ft & c. ſi non, the damages and coſts de bonis 
propriis, (as it is done in this caſe) and perhaps the infant had a 
releaſe or acquittance to plead, and jo he ſhall be charged de bonis 
propriis by his (*) ill pleading, without any remedy againſt the at- 
terne, but if a guardian miſpieads, and loſes thereby, an action lies 
against him, and therefore his being executor cannot make him as 


a man of full age. M. 15 Ja. B. R. between Maſicott and Cottne 


adjudged and reverſed, per Curiam. ] 


tices, cæte- 
ris abſenti- 
bus; and 


B. R. Carre 


Cro. J. 428. 
pl. 12. Cote 
ton v. 
Weſtcot, 

S. C. ad- 
jornatur; 
but ibid. 
441. S. C. 
judgment 
reverſed. 
Poph. 130. 
S. C. re- 


* 


* Fol. 288. 
— — 
ſolved that 


it was error. 


Roll. 


Rep, 280. pl. 40. Weſtcott v. Cottle, S. C. Mallet thought it no error, but Haughton and Do- 


wasicvericd., Palm. 245. Mich. 19 Jac. S. C. cited 2 Saund. 217. 


[2. If an infant adminiſtrator brings an action of debt, he may 
make an attorney, and this ſhall not be error if the judgment paſſes 
againſt him, for there he is not prejud:ced by this, but only he is 
barred of the debt of the teſtator. Hr. 38 El. * Rede and Starche, 
Rot. 143. But H. 29 El. B. R. adjudged; but quære; for the 
infant is to be amerced, || pro fa!/s clamore, and fo it is prejudicial 
to him. Mich. 15 Ja. B. R. between J7e/7c1t and Cittne, agreed 
per Curiam. P. 11 Car. B. R. between Pawel! and Onfinwe, per 
Curiam, in a writ of error upon a judgment in villa de Salop, 
but the judgment was reverſed for another cauſe, ] 


J. C. cited and ſays, that it was ruled to 


tant, and that judgment was affirmed 
but the judgment was afterwards revye1 ſed. 


Cro. J. 441. pl. 14. in Caſe of Cotton v. Weſtcott. 


S. C. cited per Chamberlaine ] that judgment 


® Cro. Eo 
541. pl. 7. 
Bade v. 
Starkey, 

S. C. where 
it ſeems that 
the judg- 
ment of 
which the 
L 
error was 
brought, 
was given 
for the in- 
be no error, 


2 Saund. 217. S. C. cited by Twiſden J. that the infant executor recovered, and that his ſuing by 
attorney being aſſigned tor error, was ov: ruled in B. R, and the judgment affirmed, and vet this was 
defore the 24 [21] Jac. cap. 15. which aids this defect. Show. 168. Arg. cites Cro. J. 441. 
and that it is there ſaid that the judgment of Bade was afterwards reverfed,——S, C. of Bade v. 
Starkey cited per Cur, Show, 171. and ſays, that the reaſon of that Caſe was, that there was judg- 
ment and no advantage taken of it. ; . 

S. P. Mod. 47. in pl. 102. and ibid. 298. by Twiſden J. — See tit. Amercement (L). 

+ Poph, 10. S. C. but there the infant executor was de fendant, and held error; but per Doderidge J. 
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if infant executor ſues by attorney and recovers, it is not erroneous, becauſe it is for his benefit ; fo 
per Cur. the difference is where he is plaintiff and where he is defendant. Cro. ]. 441. 442, 
pl. 24. S. C. and fame difference as to his being plaintiff or defeudant, and further as to his being 
plainurt where he recovers, a'4 where not; for it judgment be agaiuft him, being plaintitf, it there 
ſeems ail one with the caſe where he is defendant, | h 
Infant executor ought to ſue by his guard an; per Haughton and Doderidge; and all the clerk; 
informed the Court that this was the uſual courſe. 3 Bulſt. 8 S. P. by Twiſden J. that. 
he cannot ſue or appear but by guardian or prochein amy. Vent. 102. Mich. 22 Car. . Mod, 
298. Trin. 29 Car. 2. B. R. Twiſden J. cited Mich. 1649. Cor Tt v. Siy:nweod, in which he 
was of counſel where an infant adminiſtrator ſued and appeared by guardian, and it was objected that 
It appearing upon the record that he was above 17 it was error, but adjudged well, and that he ought 
not to appear dy attorney. Mod. 47. pl. 102. cites S. C. 


Cro. E. [Z. If an infant and a man of full age are made executors, they 


{oy may bring an action as executors, and the infant may /ue by at- 
ibid. 8. torney, without making any prochein amy, becauſe he ſues in the 


S. P. ina right of the teſtator, and not in his own right. Tr. 38 FI. B. R. 


— the Counteſs of Rutland's Caſe adjudged, but there the executcrs 


Cafe, and recovered in the action.] 


becauſe they 
are all but one perſon, and it is not reaſonable that one or two ſhould ſue by attorney, and a third ty 


guardian or proche in amy. Mo. 266. pl. 416. S. C. but S. P. does not appear. Ow. 156, 
S. C. but not S. P. S. C. cited by Chamberlaine J. Palm. 145. as adjudged and affirmed in 
error. S. C. cited and agreed by Rainsford J. Mod. 296. and ruled accerdingly by 2 juttices, 
contra Twiſden J. and judgment accordingly. Trin. 29 Car. 2. B. KR. Foxwiſt v. Tremain 
Ibid. 47. pl. 102. and 72. pl. 21. Fox v. the Executors of Pinſent. Hill. »1 and Mich. 22 Cor. ». 
but adjourned. Lev. 299. S. C. adjudged by two, contra Twilden. Raym. 198. 166. S. C. 
adjudged accordingly.—— Sid. 49. pl. 13. 5. C. adjudged accordingly, per Cur. prater Tw:iiicn, 
2 Saund. 212. S. C. and judgment ct reſpondeas ouſter was awarded with the aſſent of Twil- 
den, though he was of a contrary opinion, — Vent. 102. S. C. the Ch. J. was abſent, being fick, 
and judgment was by two juſtices for the plaintiff 5. C. cited Show, 68. | 
But where Ca e was brought -22init two executors, one whereof was within age, and appearcd 
and pleaded by attorney, Roli. Ch. I. denied the difference as to the appearing in his own or in ano- 
ther's right, and ſaid, that perhaps the executor might be charged de bonis propriis, as in a Cevaltavit, 
and there is no reaſon but he ſhould plead by guard ian, and he is not within the 21 Jac. for that ſtatuse 
was made tor the plaintiff. and judgment reverſed niſi &, Sty. 318. Hill. 1651. Weld v. Rumn- 
ney. S. C. cited Arg. Show. 167. 
Pridm 69. [4. If a common recovery be ſuffered, and the baren and fume in 
oc _ nol- the right of the feme (the feme being within age) are vouched, and 
Jackſon, they appear by attirney and vouch ou r, and ſo a common recovery 
S. C. but js had, this is errer; for though the baron be of full age, yet the 
4 feme being within age, ſhe ought to have appeared by guardian 
death of one H. 13 Ja. B. R. Dubitatur, between Holand and Let. J 


of the plain- | : 
tiff in error. — Roll Rep. 30 f. to 309.5. C. adfornatur. But the writ abated by the death of one 


of the plaintiffs. —- —Paim. 123. Mick. 15 Jac. B. R. ſeems to be S. C. but S. P. does not appear. 
ce. E. 739. pl- 12. Holland v. Dauntzey ſeems to be S. C. but S. P. does not fully ap- ne 
r. — Palm. 224. to 258. Darcy v. Jackſon ſeems to be S. C. and S. P. agreed by all the 
judges, though they differed in other points, and fo no judgment was entered, which otherwil bu 
might have deen entered, notwithſtanding the death of one of the plaintifls in error, it having been ca 


ruled to be enteted tune pro nunc. 
ng 


L 283 ] 5. Præcipe quod reddat again/? baron and ſeme, the ſeme proyed 
ts be received by default of the baron, and ſaid, that the demandant 
had entered pending the writ; judgment of the writ; the demandant (E 
demurred upon it; the feme prayed to be by attorney, and was 
3 by attorney; quod nota. Br. Attorney, pl. 45. cites 21 
6. 48. ä | . 
6. In ceſſavit againſt a lord of the parliament, if he will ten- 1 
der the arrears it ought to be in proper perſon, and not by attor- 
ney. Br. Attorney, pl. 48. cites 15 H. 7. . 
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7. In 


Attornep [or Guardian! . 2833 
7. Tn d:bt the baron and ſeme continue till exigent, The baron * 
appeared, but would not ſuffer his feme to appear. It was ruled f 
per Cur. that the eme may make attorney to prevent her being 


waved, D. 271. b. pl. 27. Marg. 


(D) The Power of the Guardians over the Infant. 


[As to Actions &c. brought by the Infant.] 


i. JN an appeal by an infant of the death of his father, if the 
plaintiff hath guardians a/izned him, and after the infant by 
the mediation of his friends compounds with the defendant for 15091. 


See tit, 
Guardian, 


(P. 3)(P.4) 


A guardian 
is made by 
vrit out oft 
Chancery, 


and thereupon the infant comes into Court, and fays he will relinquiſh 2 befor.” 
the ſuit againſt the defendant, and yet notwithitanding the guar- die Court, 


dians will proſecute the ſuit, the Court in their diſcretion may 
diſcharge the guardians, and ſo the ſuit ſhall be diſcontinued ; for 
it is no reaſon that the infant ſhould be bound to continue fuch a 
fuit againſt his will, which ſuit demands but revenge, and will 
be chargeable to him, and perhaps he will leave the revenze to 
God. Ir. 43. El. B. R. between Slany:ng and Fitts, adjudged per 
Curiam; and there the Caſe of one Sacheverell and Blackwell was 
vouched, which was where an appeal was profecuted in 
ſuch a manner by an infant, and was diſcontinued agazrr/t the will 
of the guardians] | | 


and the in- 
fant cannot 
revoke any 
of them, 
and if ſuch 
guardian 
miſbehaves 
in a ac 
tion to the 
prejudice „＋ 
the infant, 
he ſhall an- 
ſwer for it; 


4 F : per Dode- 
J- ridge J. Palm. 252. Mich. 19 Jac. B. R. See tit. Appeal, (C) pl. 6. Toler's Caſe. 
ts 
N 2. E/irepement againſt F. B. of K. the younger, where he had 
7 abpeared to this before by guardian, where it was founded upon 
5 writ of entry at the common law, in which the defendant was 
is named J. B. of K. only, without more, and he ro have pleaded 
7 2 proper perſon in abatement of the writ that he was of H. and nat of 
- K. and alfo a variance between this action and the firſt, becauſe 
* the firſt writ varied as above &c. And there it was agreed, that 
becauſe the admiſſion by guardian is the act of the Court, that there- 

tore the party in proper perſon may plead a plea which is contrary ta 
one the warranty of the guardian. Contrary where he appears by attor- 
7 ney; for the making of an attorney is his own act, and the ad- 
the miſſion by guardian is the act of the Court. Note the diverſity 
wiſc but in the Cafe above he was not ſuffered to have the plea, be- 
_ caule proceſs of outlawry does not lie in this action, and therefore 

no miſchief. Quod nota, Br, Attorney, pl. 4. cites 3 H. 6. 16. 
yen - | | 
lant 
_ (E) In what Caſes an Ar/wer ought to be by [D 284 } 
3 8 Bailliſt, and in what by Attorney. 
—_ 7th A®: the common law in an a/iſe neither the tenant nor 
. diſſeiſor could have anſwere ] by attorney, but ought 


to have anſwered by bailiff. 21 E. 3. 25. b. 
Vol. III. | 2 


L2. By 


284 = Attorney. 


This is f2. By the ſtatute of the 12 E. 2.1. it is erdained that he wig 


e is tenant may make an attorney. 21 E. 3. 25. b.] 


York, and enacts that terants in affiſe of nove! diſſe in may make attornies, and may alſo plead iy 
Sailiffi, as they uſed to do. | ; 


C3. But the diſſeiſr in an aſſiſe is not within the Natute, be- 
cauſe he is not tenant as the ſtatute ſpeaks, and therefore he 
ought to anſwer by bailiff. 21 E. 3. 25. b. adjudged.) 

. Aſſie againſt 2, and the one, viz. he who had nothing, 
pleaded by bailiff to the aſſiſe; and ſo it ſeems that dr/er/or may 
plead by bailif. Br. Baillie, pl. 17. cites 9 Aſſ. 11. | 

5. As in aſſiſe againſt A. and B. which B. made default, and 
A. as bathff ta him pleaded to the aſſſe, and for himſelf he pleaded 
in bar, and tet the tenancy upon himjelf, and ſo ſee that the other 
is a diſſeiſor, and that diſleiſor may plead by bailiff. Br. Baillie, 

| pl. 18. cites 11 Af. 23. 
Br. Conu- 6. The tenant in aſſiſe may be by bailiff againſt the plaintiff, 
3 but not againſt the bailiff of a franchiſe who demands conuſance 

C. of pleas, wrere they are at i/ſue that the land does not lie in tie 
: franchije. Br. Baillic, pl. 23. cites 28 Aſſ. 13. 

ee tit. 
er O0) 


and A. a) : | 5 | | 

Een (F) Ia what Actions an Attorney may be made. 
aw n | a. 

1 [And at what 'Iime.] 

Fol. 289. | : 


— — ſr. I a guid juris clamat the defendant ſhall not make an 


Ig a quid 
juris clamat attorney before any plea pleaded, becauſe he ought to 


the defen- attorn in perſon. 15 R. 2. Attorney 59. 

dant, upon | 

a ſuggeſtion that ſhe was fo a and weak that ſhe could not go to the Bank without the utmoſt 
danger, had a dedimus directed to Sanders J. to go to her to make an attorney, and according) e 
appearance by attorney was allowed. D. 135. b. pl. 15. 16. Mich. 3 and 4 P. & M. Tuiton' 
Cafe. The tame law 0 4 fe me erjeint. Ibid. —— And lays the ſame was granted in Chancery, 
Mich. 3 & 4 Eliz. in quid juris clamat brought by FLowtRDEwW v. Cor E & Ux. directed to die 
Chief Juſtice, and retutned ſerved; & Curia advifare vult, 


ich. At- C2. In a quid juris clamat, if the tenant ſays he had nothing 
3 5 ig the land the day of the note levied, nor ever after, and there- 
S. C.— upon they ate at iſu, the tenant ſhalt be received to make an 


if the part attorney. 22 E. 3. 9.1 


ties are at 
Tue the tenant may make attorney; per Hill; but by him in ancient time it was uſed by writ. 7” 
Br. Attorney, pl. 36. cites 21 E. 3. 48. dir 
And per Bek. in quid juris clamat, when ſuch iſſue i? pleaded, by which the tenant may loſe the 8. 
land, he may make attorney. Br. Attorney, pl. 23. cites 48 E. 3. 24. So after relea/? 
pleaded, the tenant may make attorney; “ for this peremptory matter countervails an attornment, 5 
Br. Attorney, pl. 93. citcs 44 E. 3. 34. and H. 21 E. 3. 51. accordingly in per que ſervitia. wa 
*[ 285 } | la 
Pia. 
4 o ” - oF 8 | ö n 
Note that C3. In an indiftmen? of treſpaſs the defendant may make an . 
upon indif- : 77 
aer of nf, attorney. 22 All. 73 


paſt in B. R. ; 2 
the d:fendant pleaded not guilty, and after made attorney; quod nota bene after the p!ca pleaded, 


Br. Attorney, pl. 101. cite: 9 E. 4. 4. 
A mat 


ing 
ere- 
> all 


writ, 
fe the 
relea)? 


d, 


"Ce all 


leaded, 


A mat 
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A man Was arraigned upon imdifiment of extortion, and pleaded not guilty, and made attorney; 
huo4d nota, Bur if it had been fe/ony he could not have been permitted to make attorney. Br, 
Attorney, pl. 63. cites 22 All. 73. Br. Attorney, pl. 101. cites S. C. andg E. 4. 4. S. P. 

B. was indicted for offering money to J. S. to kill C. The defendant pleaded by attorney, which 
the Court ſaid he might do ex gratia Curiz, but not ex rigore juris. Lev. 145. Mich. 16 Car. 2. 
B. R. Bacon's Caſe. | 


4. In affiſe againf? two, the ene made default, and the other Tenant by 

rayed ta be received by his default, beceuſe he is his tenant for for 
life, the reverſion to him, arid the receipt was counterpleaded, upon tra- 
and he was received upon the iſſue to make attorney by writ. ./ of the 


<> * po : receipt, 
Br. Attorney, pl. 61. cites 16 Af. 17. | a. / 
j = . 2 4 attorney, 
Br. Attorney, pl. 30. cites 7 H. 4. 19.———-Br. Garrantie de Attorney, pl. 8. cites $. C. 


Br. Reſceipt, pl. 34. Cites S. C. 


5. Appeal of murder, robbery, nor maihem cannot be ſued by A woman 


| . : . EY EC brings an 
attorney but in proper perſon, - and likewiſe judgment and ex- _, eateFike 
ecution ſhall be in perſon, and not by attorney; and in this caſe 44 of her 
Huſly Ch. J. was againſt the Caſe of 40 Aſſ. 17. ſupra. Br. ys 
| a . | and has 
Attorney, pl. 78. cites 21 E. 4. 73. jaa 
9 e She cannot 
have execution of this judgment, if ſhe dves not pray it in perſon. She was great with child, and a 
judge went to her to know whether ſl'e would have execution; ſhe laid, Yes. The appellee was 
hanged. Jenk 137. pl. 82. f 


6. In entry the tenant made default after default, and he in Io FO 
reverſion prayed to be received &c. and the other counterpleaded, confelled i FS 
upon which ei were at iſſue, and updn this the tenant by re- ae, and 
ceipt made attorney; quod nota upon the iſſue, and before trial 50 in We 
; 2 , . 2 - IGHT e 
upon this iſſue. Br. Attorney, pl. 50. Cites 24 E. 3. 51. 7 

| | _ - ceived, and 

ccunterpleaded the receipt, inaſmuch as le had nothing in rever/ion the day of the writ purchaſed, 
wiick 15 found for him, and the reft in adviſement, inaſmuch as the plea ought to have been, 
tat he had nothing in revertion the day of the writ purchaſed, ne ever after, and fo the firſt 
prayed to be received by attorney; and per Newton and Paſton J. he may make attorney ; for if 
the prayor demur in judgment, he may make attorney; and it was ſaid that if the reverjion had 
been counterpleaded generally, he might make attorney, it iſſue be taken upon it. Br. Attorney, 
pl. 45. cites 21 H. 6. 13. 


7. In per que ſervitia, after the parties were at iſſue, the It was fail 
tenant” made attorney; quod nota, Br. Attorney, pl. 55. cites Le. by 
39 E. 3. 0 f | Wiching, 

. that after 
trremptory iſſue joined in this action, the tenant may make attorney; for after the iſſue paſſed againſt 
nim, he thall be diſtrained without other attornment. Br. Attorney, pl, 23. cites 48 E. 3. 24.— 
d. P. Br. Attorney, pl. 97. Cites 7 H. 4. 2. 


8. In appeal of robbery, the defendant pleaded not guilty, and Br. Attor- 
was found guilty, and after verdict ſaid that he is clerk, and the metas Fe 
plaintiff” faid that bigamus, which ſhall be certified by the ordi- was by at- 
nary, fo the plaintiff prayed to make attorney, and it was granted; torney im- 


5 0 . . 2 edi. ly, 
and ſo it ſeems that the plaintiff ſhall not make attorney in 4 


appeal, unleſs in ſpecial caſe, for here the verdict found for the 43. 
pineiff; quod nota. Br. Attorney, pl. 64. cites 40 Aff. 17. 
9. In debt, the exigent was not jerved, and the defendant 
74 Y2 | came 


- ia Attorney. 


came v4 5f ward and pleaded, and after plea prayed that he mig't 
mate attorney, and could not. Br. Attorney, pl. 16. cites 41 


N 22 
[ [ 286 * hs treſpaſs, capias i ue, and the d efendant came before hi: 
: | day and ound mainfr iſe, and had Juperſedeas, and at the day he 
j came any frayed to Mate attorney, and it was granted. Br. At- 
4 | torney, pl. 17. Cites 42 E. 3. 1. 
- Br. Aid. fl. 11. The fprayees in aid in writ of errer came, and joined to 
! 3 the defendant, and made their attorney; quod nota bene. Br. 
: Attorney, pl. 95. cites 42 Aﬀl. 22. 
Br. Attor- 12. In per que ſervitia againſt recluſe or cloſe priareſs, ſhe 
ese ſhall attorn by attorney, and not in proper perſon.” Br. Attorney, 


Br. Attor- pl. 42. Cites 43 E. 3. 8. 

Rey, pl. g:. 

cites S. C. S. C. cited D. 135. pl. TH that a dedimus 2 was allowed, becau!: 
recluſe never can apf ear in Court. 


13. ue who came by Juperſedeas upon exigent, would bare 
made attorney after plea pleaded, and could not; erer de it i 
after pleading, if . pe comes by I edeas upon capias. Pr. At 

torney, pl. 24. Cites 2 H. 4. 27. 
e ad 14. In 4%ſe a feme was — ved in default of the baron, ert 
4905 l would have made attorney, and was not {uffered ; for the reccit 
editions of is given by ſtatute for the feme, which is intended for her ia 


2G proper perſon. Br. 3 pl. 96. cites 3 H. 4. 8. 


1 * Br. Attorney, pl. 26. cites 3 H. 4. 18. S. P. accordingly. [And it is Paſch. 3 H. 4. 15. 

5 } | | 

Br. Attor- 15. In guid juris clamat, if the defendant pleads in bar, be 

2 27 ſuall be fullered to make attorney; for the plea which is in ba 
is peremptory, * counter vails attornment. Br. Attorney, p. 
97. cites 7 H. 4 

Br. Attor- | 16. Dit une if a xj of charters incloſed, againſt one who cam 

2 y exigent, and the plaintiff aeclared of a charter ſpecial, and tt 

$ a+ S # 0-c reſt the def ndant warned his law, and made it immediacy; 

—In a and is the ſpecial charter pleaded that noi detinet, and prayeu 70 

ee 2 Meke attorney, the plaintiff ſaid No, for you come by exigent, 


fendant came @7.d per tot. Cur. now he may make attorney; for by the Ley 
by ex'gent, Gager, the cauſe, for which the exigent iſſued, is determincd; 


Saint e. quod nota bene. Br. Attorney, pl. 57. cites 24 H. 6. 1. 
C4 ta Of 
ere charter ſpecial, by hich the de cſend ant made ate rney; for if the plaintiff by bi: v Fit kad 
demanded one charter Special, exizent ſhould not iſſue, and fo upon the declaration of ou cha | 
ſpecial, he made attorne;, and before declaration not. Br. Attorney, pl. 80. cites 30 UI. ©.4-* 
concordat i4 H. 
: ; 
OT: 17. Hit if error ſhall be ſued in proper perſon, and not b) 
and wits, attorney. Br. Attorney, pl. 11. cites 34 H. 6. 31. . 
ferarts it ö 
t re mah,r:a Se right heirs of A. bad Jute a daughter; A. died, afterwards 7 fold tb: i b 
zu tre, 474 E. e 64 pifvard joined in a fone ts c07:jirm the ſale to the purchaſor ; E. died with 1 
ue. Afterwards the fine was engt the : Ke. Errer Was brought by M. and the hnfpand of E. * * 
rhe confin and beir of K. and M. ard the huft e appeared by attorney, and joined gratis with td 


Fins 3 io ar ror Ide: 4 
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Audit 


bar 
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Amn! 
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18, Audita guerela ſhall be ſued in proper perſon, and not by I 

, jo wn QuUere ay A 
attorney. Br. Attorney, pl. 11. cites 34 H. E. 31. „ 
| Clas Was 
,-arded out of C. B. againſt the defendants ad reſpondendum, and upon the ſame being ſerved, 
tue parties appeared by attorney. D. 297. pl. 25. a. b. Mich, 12 and 33 ELz. Putenham' 


Ale 


19. If reſtous is returned upon the defendant, capias ſhall 
iſſue, and he ought to appear in perſon, and not by attorney; for 
this is a contempt, quod nota; and yet by Privy Seal he made 
attorney, quod nota ; and yet if the Court admits ſuch a man, © 287 ] 
or he who comes by exigent or capias appears by attorney, 
this is not error. Br. Attorney, pl. 56, cites 37 H. 6. 27. 
20. In B. R. upon d:fment in treſpaſs, the defendant pleaded 
1:22 guilty, and after he made attorney; quod nota. Br. At- 


- corney, pl. 54. Cites. 9 E. 4. 4. 


21. In guezm redditum reddit, the defendant would have ap- Br, Odem 
© 3 redditum 
peared and pleaded by attorney, and Brian and Cateſpy would dn, pl. 2. 


not ſuffer it, and after they agreed that he ſhould make attorney cites S. C.— 
ex atienſu partium. Br. Attorney, pl. 68. cites 1 H. 7. 27. Jenk. 9 .pl. 


76. Ifquem 
redditum reddit be brought againſt a ſick perſon, recluſe or abbeſs, a dedimus poteſtatem few ard 
Vie defendants may make attorney; cites 32 H. 6. 22. S. P. ina quid juris clamat. D. 132. b. 
pl. 15, 16. Mich. 3 & 4 P. & M. Turton's Caſe. N 

In quem redilitum reddit, the defendant was admitted by attorney, per Cur. for it is not like to a 
b gue ſervilia, tor theie the defendant fball do fealty, and peradventure Hymage, which cannot be 
but in proper perton, but in this ation nothing is to be done but only to atoin, which may be by 
payment of 1d. by the attorney of the defendant, quod nota, per Cur, Pr. Attorney, pl. 87, cits 
32 H. 6. 22. : 


22. In account the detendant may appear by attorney, and 
yet he ſhall account in perſon; and in delt he may wage his 
law by attorney, and yet he ſhall make the law in perſon; 
Br. Attorney, pl. 68, cites 1 H. 7. 27. | 
23. And in quid juris clamat, if the defendant claims fee, S. C. cited 
he may make attorney; per Brian & Cateſby. Br. Attorney, "6 On oh, 
pl. 68, cites 1 H. 7. 27. | "" 
24. Error cannot be aſſigned by attorney, but in perſon. Pr. 
Attorney, H. gy. 3. | 
25. A man may make attorney in appeal of maihem. 
vide of common courſe, anno 16 H. 7. ia Caworth's Caſe. 
Attorney, pl. 58. cites 21 H. 7. 39. 


Qucd 2 Inſt. 313. 
Br cites 8. . 

e e 
& Caworth's 

Cafe, which 
Caſe Ld. Coke ſays is uncertainly reported; for it appears not whether it be meant of the plaintitFor 
ce fendaut; but of the defendant it cannot be intended, tor that ſhould be againit our beoks, the true 
interpreters of this act. And cf the plaintiff (it ſeemeth it was intended) he cannot be by atwrnevs 
and that was Caworth's Cate, mentioned in the report cf 21 H. 7. the record whereot being tound 
out, is againſt the report thereof; which very point came in queſtion in my time in B. R. in an appeal 
of mazhem brought by Hupsox v. Marwood, Mich. 25 and 26 Eliz. B. R. The plaintiff ap- 
peared by attorney, and declared againſt the detendant. The detendant prayed chat the plaintir 
might be demanded, for that he could not appear by attoraey ; and it the plaintitt appeared not, 
that he might be nonſuited; againſt which the countel ot the plaintiff objected, that the plaintiff in 
en appeal of maim might appear by attorney; for that it might be that he was ſo wounded that he 
could not appar, and for authority cited the ſame book in 21 H. 7. Whereunto anſwer was made 
by the countel of the defendant, and refolved by the whole Court, that the plaintiff could not appear 
by attorney; for the defendant may demand oyer of the mayhem &c. which thall be prremptory to 
bm, being a trial of ths mayhem, which äs a trial the law gives him. And albeit it may be hard 
| | 1 3 and 
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and diffieult in ſome particular caſe, in reſpect of the grie vouſneſs of the mayhem, for the plaintiff 1g 
appear in perlen, as it was in 16 H. 5. where the mayhem was heinous and horrible, the legs of the 
plaintiff being broken over a threthold, yet that mutt not change che law, nor take from the defendait 
his juſt de tence and trial; for ſo upon the like ſurmiſe the detendant may be barred thereof in all 
caſes. And Wray Ch. J. ſaid that che record of Cawo;th's Cafe had been ſeen, and that the record 
thereof was againſt the report, ard thereupon the plaintiff was called, and by the rule of the Court 
was nenſuited, and I was oi counſel in this caſe, which I have the rather reported more at large, for 
that no man ſhould be deceived by the ſaid report of 21 H. 7. | 


3 P. 4 26. In theſe caſes a man ſhall not make attorney, unleſs in 
—— ſpecial caſe, viz. in * attaint, + premunire, I appeal, per que 
2 H. 7. . ſervitia, quid juris clamat, quem redditum reddit, nor in aſſig ment 
3 Br. of error, nor at the pluries in caſe of contempt, nor the tenant iu * 
Weges c ſavit upon tender of arrears, nor the prayee ta be received in præ- 

cipe gued reddat, in deſault of tenant for term of life who makes 


26 E. 2.7. 
t S. P. Br. default. Br. Attorney, pl. 82. 
Attorney, | > Þ * 
Fl. 3 13 E. 3 Fitzh. Attorney, pl. 73. ©» S. P. Ibid. pl. 94. cites 50 E. 3. 23. 
[ 2 


1 27. By the policy of the common law, that ſuits might not in- 
wo n+ creaſe and multiply, both plaintiff and defendant, demandant and 
commanded tenant, in all adlions, real, perſonal, and mixt did appear in perſ:1, 
the defen- as well in courts of record as not of record, becauſe the writs do 
cart to p., command the tenant or defendant to appear, which was always 


pear, it was a - | g 
always taken taken in proper perſon; and the entry in every action for the 


that he demandant or plaintiff is, et prædictus petens, or querens obtulit 
Loui 2p 5 — 1 f . 

Me i per- ſe 4to die, which was under{tood in proper perſon. 2 Inſt. 249. 
ſon, and F 1 

could not appear by attorney; but after appearance the Courts of Chancery, B. R. and C. B. and 


all other judges that held plea by writs, might admit him by attorney. Contrary where the plea was 
held without writ, unleſs the King's writ de attornato faciendo was granted. 8 Rep. 58. b. in 
Beecher's Cafe. | 

He ought to follow his ſuit in his own proper perſon at common Jaw, ard not by attorney, wich - 
out the King's ſpecial warrant by writ or letters patent. Co. Litt. 128. a. 2 Inſt. 377. 378. 
S. P. and that no attorney could be made in any action till Edw. 1. de gratia ſpeciali, by the ſtat. 
Weſtm. 2. cap. 10. gave power to his ſubjects to make them in caſes therein expreſſed, and com- 


manced his jucges to admit them. 2 Mod. 83. Arg. S. P. 


28. One that had incurred a præmunire was allowed to plead 
his pardon without appearing in perſon. Roll 190. pl. 28. Paſch. 
13 Jac. B. R. The King v. Mildmay. | 

29. Adminiftrator of one outlawed for murder brought error to 
reverſe the outlawry, and prayed to appear by attorney. Bramp- 
ſton Ch. J. and Mallet only in Court, agreed that he might; for 
the reaſon why the party himſelf muſt appear in proper perſon is, 
that he muy itand rectus in Curia, and that he may anſwer to thc 
matter in fact, which reaſon fails here, and therefore adminiſtra- 
tor may appear by attorney. Mar. 113. pl. 190. Mich. 17 Car. 
Anon. Eo Wo #7 | 

30. It was moved that certain perſons, bound in a recognizance 
io appear in B. R. for a riot, might appear by attorney, and not 
in perſon, being for people; but the motion was denied; for 1 
is the conſtant practice to appear in perſon. 4 113 Mod. 253. pl. 5 
Mich. 8 Ann. B. R. Anon. 5 f 


(8) In 


. 


Attorney. — 


(G) In what Caſes. [ And upIn what Return.] 


ſherrff returns quod nen et inventus, the party cannot r 


anſwer by attorney. 26 E. 3. 76.] eft inventus, 

yet the de- 
 fendant wat received to appear by attorney at the ſame day; but it was ſaid, that after exigent 
avarged the defendant thall not be received to appear at the firſt by attorney, but in proper perſon z 
but at the capias he may appear in perſon or by attorney. Nota. Br. Default, pl. 16. cites 2 H. 4. 
2, —Br. De fault, pl. 17. cites S. C. in the written book. -——Br. Attorney, pl. 98. cites S. C. 


| I, [JFON a capias in proceſs upon a flatute merchant, if the 1n rre/paſs 


2. [But] In treſpaſs or account, if the ſheriff returns quod non 
eſt inventus, the party may appear by attorney. 26 E. 3. 76.} 

3. A man who came by reddidit ſ: upon an exigent, was uttered 
to make an attorney; for pluries capias iſſued where alias capias 
cught to have 1//ted, and fo it ſhall be as if he had afpeared gratis 
at the capias. Br. Attorney, pl. 95. cites 3 H. 4. 4. 5. 

4. In treſpaſs at the capias the defendant delivered to the ſheriff a In treſpaſs 
ſuperſedeas, and yet he returned him cepi corpus; and for this the 2" 
defendant prayed to be by attorney; and per Hank. fo he ſhall ; the deten- 
for if the ſheriff upon exigent returns the party outlawed where dant appears 
he has ſuperſedeas, there the ſuperſedeas ſhall ſerve him to reverſe 2 
the out!awry, though he did not deliver it to the ſheriff, becauſe it is cepi cor- 
of record, Br. Attorney, pl. 25. cites 3-H. 4. 5. pus, he ſhall- 

5. And in the ſame term a man was returned outlawed, and he | 289 ] 
came and fſherwed that capias was omitted, and prayed that the pro- = 
eſs be annulled, and he to be admitted by attorney, and ſo it was; for there he 
and the reaſon is, that if he had come at the firſt capias it had ſhall be 
been by attorney, and now he is in the ſame plight as if he had 2 
come at the firſt capias. Quod nota. Ibid. | priſe. Br, 

| Attorney, 
pl. 17. cites 42 E. 3. 1. In treſpaſs exigent i/ued, and the defendant came and took ſuperſedeas, 
and came at the day of return, and the plaintiff declared, and the defendant made defence, and prayed 
to make attorney; but Martin J. 1aid he could not; for the exigent was awarded. Contra where 
eapias is awarded, and the detendant takes ſuperſedeas, and after he may make attorney. Br. 
Attorney, pl. 52. cites 4 H. b. 23. 


6. In detinue it appears that he who comes by capias returned But if the 
cepi corpus ſhall not make attorney. Br. Attorney, pl. 27. cites — 


7 H. 4. 2. box of chars 
| ters, now 7? 
appears that capias ought not to have iſſued, becauſe it touches realty, and therefore now he thall 
make attorney. Br. Attorney, pl. 27. cites 7 H. 4. 2. | 


7. A man cannot appear by attorney, unleſs he has day in court S. P. For a 
ly proceſs, quod nota; per Cur. Br, Attorney, pl. 59. Cites 1 4 
H, 6. 4. | * 1EU! 


upon whom 
| avowry is 
made, nor the prayee in aid, nor the vcuebee cannot appear by attorney, when the aid is prayed, 
or when he is »cuched; dut upoy proceſs awarded they may appear by attorney; quod nota 
per Cur. but thoſe may appear in proper perſon at the firſt day; quod nota. Br. Default, pl. 54. 


cites 8. C. 
| Y 4 8. He 


reer * 
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8. He who comes upon exigent ſhall not make attorney where 16. 
exigent lies well, but contra upon exigent in detinue of charters ; 
for ſuch proceſs does not lie in this action. Br. Attorney, pl. 100. 
Cites 8 H. 6. 29. | 

9. If the demandant in court baron makes attorney by writ of th: 
Chancery, it is not good, becauſe the King does not intermedd!e to 
make attorney, unleſs in his own Court, or in his county ; quod 
nota. And it was ſaid that the parties may make attorney in any 
ſuit, unleſs in caſe where the defendant ſhall be impriſoned ; and 
he ſhall not make attorney in aſſiſe, nor in attachment, nor contra 

finem levatum in Curia Regis, nor in appeals ; but by ſome, genera! 
attornies made in Chancery ſhall be admitted in every court 
whatſoever. Quære. Br. Attorney, pl. 84. cites the Regiſter, 
fol. . | 
1 - Capias iſſued to take the defendant in debt, and he ſued 
ſuperſedeas. The ſheriff returned the capias quod cepit corpus & eu 
liberavit &c. and the defendant came and pleaded, and prayed to 
be by attorney, and ſo he was; for it ſhall be intended that the 
ſuperſedeas was purchaſed before his arreſt, Br. Attorney, pl. 85. 
Cites 11 Hf. 6. 32. . 

11. In treſpaſs, a man was taken by capias, and after "= =" mage 
came to the fheriff, and he returned cepi corpus quem habebo ad 
diem paratum &c. and that after writ of ſuperſedeas was delivered 
to me, and prayed that he may make attorney, and was not ſuftered, 
quod nota, inaſmuch as he came by return of cepi corpus, and it 
was his folly that he had not dejiyered the ſuperſedeas before that 
he was taken; for after that he is taken, the ſheriff cannot let 
him go. Br. Attorney, pl 38. cites 19 H. 6. 43. | 

12. In debt if capras 1/ſues, and the defendant has ſuperſedeas, 
there if he renders himſelf to the ſheriff before the taking, he ſhall be 
received, at the day in Bank upon all this matter returned, to 

make attorney, and ſhall not be committed to the Fleet, nor pay 
any fees, and the return was guod tali die cepi corpus &c. and that 
fuch a day after he delivered to him a ſuperſedeas, and that ſuch a 
day before the taking he rendered himfeſf Sc. And fo note that it 
he had been taken before he had rendered himſelf or ſhewed the 
ſuperſedeas, there he ſhould be committed to the Fleet, and pay 
fees. Br. Attorney, pl. 41. cites 21 H. 6. 20. | 

13. In treſpaſs, if the defendant at the capias renders himſelf to 
the ſheriff whe impriſons him, and he purchaſes ſi genſedeas, and by this 
the ſheriff permits him to go free, and returns the capias and ſuper- 

ſedeas, the defendant ſhall make attorney upon his appearance, 
and ſh-!] not be committed to the Fleet. Contra where the 

ſheriff takes him before any render, and after ſuperſedeas comes, 
and al! this is returned, he ſhall not make attorney ; and if the 
ſheriff returns no render, but ſuperſcc eas as above, there it ſhalt 
be intended that he rendered himſelf, and after purchaſed ſuper- 
ſedeas, and ſo there he ſhall make attorney, Br. Attorney, pl. 47. 
Cites 22 H. 6. 46. =_— 
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14. In 


attorney. 290 


14. In debt and the like, if the defendant is returned cepi corpus to 2 the 
upon capias, and the plaintiff is demanded, and does not come, and _ bas # 
the judges will not record the nonſuit, becaufe it being the firſt czpur, and 
day of tne term the defendant ſhall be admitted by attorney, Br. prayed that 


Attorney, pl. 8. cites 33 H. 6. 28. — — 2 


: manded, to 
the intent to have him nonſuited; and per Cur, if he does not come ſedente curia, a nonſuit thall 
be recorded, and the plaintiff did not appear, by which the detendant was received to make attoracy 
immediately. Br. Attorney, pl. 80. cites 22 E. 4. 1. | 


15. Aud where the ſheriffs return that before the arrival of the 
writ of capias the defendant was committed to them by the council of 
the King, for matters touching the King, and that corpus paratum 
habent, it ſhall be by attorney; for he was net taken by this capias, 
but upon another cauſe. Quod nota, Ibid. _ 
16. Where judgment is that the defendant ſhall make fine, he ſhall = _—_ 
not plead pardon or relegſe by any attorney, but in proper perſon ; de nn 


k . 5 . pl. 4. cites 

for he ſhall be impriſoned, and then he is preſent in perſon. Br. S. C. — 
| "IS ; | Br. Garrant 
Attorney, pl. 11. cites 34 H. 6. 31 | den 
pl. 2. cites, ©. But where he ſhall c be amerced, he ſhall plead pardon by a zew attorney 


þy « new warrant, Br, Attorney, pl. 11. cites 34 H. 6, 31. 


17. In error, if the defendant be not in ward, he may appear by 
attorney; but if he be in ward he ſhall find ſurety, and ſhall make 
recognizance. Br. Attorney, pl. 73. cites 5 E. 4. 6. 

18. In appeal the defendant was acquitted, and the plaintiff found 
inſi Ficient to render damages, and that two were abettors, and the 
pleaded that they did not abet, and the deſendant prayed that he 
might mate attorney againſt the abettors, and fo he did. Br. At- 
torney, pl. 74. cites 8 E. 4. 3. | 

19. He who comes by cepi corpus upon cadias in action of the party, 


may appear always by attorney by aſſent of the parties, and well, 


though the aſſent be not of record; for it ſhall be ſo intended 
when record is by attorney. Br. Attorney, pl. 79. cites 21 
F. 4 1 | 

20. In every caſe where the party is to excuſe himſelf of a con- As error of 
tempt, he ought to come in proper perſon ; quod nota, by all the a 
juſtices. Br. Attorney, pl. 81. cites 22 E. 4. 34. 


Coventry. 


| directed to 
the mayor, returnable in B. R. ſuch a day, and no writ returned, by which iſſued, alias, and then 


Om at which day the mayor returned the writ by attorney; and by all the juſtices at the pluries, 


e ſhall return in perſon, and not by attorney, Br. Attorney, pl. $1. cites 22 E. 4. 34. 
So at the pluries in rep/evin, or upon corody written, Ibid, | 


21, If a man outlawed in appeal brings ſcire facias upon charter Br. Attor- | 
of pardon, which is returned ſerved, in fuch ſcire facias the ap- —_ pl 8 
* ſhall not make attorney, as he might upon iſſue of bigamis. : 

. Scire Facias, pl. 236. cites 2 R. 3.8. 

22. In treſpaſs, if the defendant comes by cepi corpus, and the 
Plaintiff is not in Court in proper perſon, nor by attorney, having war- 
rant of attorney, there the defendant ſhall go by attorney with- L 2911 
out mainpriſe, Quod nota, Br. Attorney, pl. 89. cites 2 
. 2 71S „ 
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23. Ig preceſ vpn contempt, as alias and pluries, and then at- 
tachmenc, the defendant ought to appear in proper perſon at the 
day of the return. Br. Attorney, pl. 69. cites 3 H. 7. 6. 
| Br. Attor- 24. A man was cafe α, and miſnamed, ſcilicet, 7 IWaiter tor 
T E C. T. Halter, and taten by capias utlagatum, and was not ſuffered to be 

by attorney, til it was tried by ſire facias again the plaintiff, but 

was by mainprife body for body; tor it was only ſurmiſe till it was 
tried. Br. Garrantie de Attorney, pl. 40. cites 7 H. 8. 11. 
Cro.]. 211. 25, The plaintiff has a verdi in debt againit defendant ; af- 
25. 0 ter warde the plaintiff's attorney nam valt ulterius projegut, and it is 
teyS. C. P. entered in that manner, and judgment is given for the defendant ; 
by Flem- this is error, for it is not a retraxit, tor a retraxit muſt always be 
1 by the plaintiff in proper perſjn, Such confeſſion is ſtronger than 
$Rep.:8.a. a verdict, Jenk. 283. pl. 12. Becther's Caſe. 


b. Mick. : | 
6. Jac. S. C. reſolved. —Roll. Rep. 395. Coke Ch. J. ſai, it had been ruled by all the juſtices 


in the Exchequer, that a retraxit carne be entered by atitrney, but it mult be by the party in perſon, 
decaule it will bar him. 


26. By the ſtat. 4 & 5 V. & A. cap. 18. any perſon outlawed 
for any caufe, except treaſon and felany, may appear by attorney and 
reverſe the ſame. See tit. Utlawry. | 

27. In an attachment e privilege by the marſhall, he ſhall have no 
attozaey, he being preſent in Court. 6 Mod. 10. Mich. 2 Anne 
P. R. Anon. 


(G. 2) Warrant of Attorney, neceſſary in what 
| Cafes. 


Br. Garrant. 1. SN who is admitted 175 an inſunt needs no war- 
1 Sd o ranty, becauſe he is admitted by the Cort. Br. Attor- 


S. C. and ney, pl. 62. cites 19 Aſl. 10. 


that al- 
though he be tenant, and will plead in bar, he needs no warrant. Cuardian all flew warrant, 


bat prechien amy not, quod nota ; and yet it ſeems that the guardian ſhall be admitted by the Court, 
and the prochien amy not. But by 19 Af. 1c. the guardian ſhall not have warrant as attorney 
Hall bave, becauſe he is admitted by the Court, and this is the belt law, Br, Garrant. de Atttorne; , 


pl. 47. cites 34 All. 5. | 


2. A corporatron aggregate cannot appear in perſon, but by at- 

torney. 10 Rep. 32. b. in the Caſe of Sutton's Hotpital. | 
6. Med. 16 3. An attorney appeared without any warrant, and judgment 
_ 8 was had againſt the client; the queſtion was, if the Court could 
Anon. S. P. ſet aſide the judgment; and per Cur. the judgment fall Hand, , 
and ſeem to the attorney is reſponſible, becauſe it is regular, and there is no de- 
5e S. C. fault in the plaintiff; but if the attorney is net reſponſible, or 
ſuſpicious, it Hail be ſet afide, for otherwiſe the defendant has no 


remedy, and any one may be undone by that means. 1 Salk. 88. 
pl. 7. Trin. 2 Ann. B. R. Anon. 


(H) What 


Attorney, 293 


(H) What ſhall be made a god WWarrant of Attorney. 


4 . — 7 4 3 pl. 5. S. 8 
that B. po. l.. ſuo J. verſus A. in placito debiti, and does FAA - 


not name A. executor in the warrant, this is no good warrant. M. was wel} 


4 Ja. between Hilliard and Redman, dubitatur.) amendable, 
and it ſhould 


be intended to be in this action, becauſe there is no other pending; and ſo it was ordered to be 
zmended, and judgment affirmed Jenk. 316. pl. 5. S. C. 


$2 A  Executer of C. brings debt again B. and the record is, Cre. J. 125, 


[2. In an action of waſte, guerens obtulit ſe 4to die per atturna- Thiswas the 
trum ſuum, and does not ſhew his name, but after in the aſſignment 3 ah 
of waſte the name of the attorney is expreſſed, and after judgment * 1 
ſis given] for the plaintiff, yet this is erroneous. D. 1. Ma. gz. 

d. 25. adjudged. |] " 

' {3. If a man appears er Higgins, atturnatum ſuum, Cro. B. 
without putting his chriſtian name, this is not good, but as if he 152 3 
had no attorney named. M. 31, 32 El. B. R. between * Mallet fora an! 
and Tempe/? adjudged, M. 10 Ja. B. R. adjudged, H. 13 Ja. Tempeſt v. 
B. R. Sir William Horuſon's Caſe, per Coke, and Tr. 14 Ja. Mallet, S. C. 


1 held accord. 
B. R. the ſame Caſc.] 1 eh 
Le. 17 ©, pl. 
246. Tempeſt v. Mallet S. C.-. C. cited by Coke Ch. J. 3 Bultt. 202. 
+ 3 Bulſt. 202. Howſon v. Fountain, S. C. held accordingly by Coke and Dodderidge, but if it 
had been once right with his chriſtian name, and afterwards the ſame omitted, then it might be 
amended, there being then a good warrant in the record for doing it.— Roll Rep. 381. pl. 1. 
$. C. held not good. The reaſon, wherefore the certain name of the attorney muſt be put in, 
js, becauſe if one appears as my attorney without my authority I may have my action of the caſe againit 


him; by Clenche J. Godd. 74. pl. 89. 


[4. In an action of waſte, if the plaintiff obtulit ſe againſt the 
defendant, per attornatum ſuum, and after declares per aitornatum 
fuum, and the defendant does never appear, but a diſtringas iſſues 
according to the ſtatute, and judgment by default is had againſt 
him, without naming the attorney, yet this is no error, becauſe it is 
net the uſe of the philizers in Banco to enter the name of the attorney 
before the appearance of the en Mich. 10 Car. B. R. be- 
tween Atbins and Higgs per Curiam, adjudged upon a certificate 
of the philizers in Banco, and the judgment given in Banco af- 
firmed accordingly. Intratur. Hill. 8 Car, Rot. 821.] 

[5. In a common recovery ſuffered in a writ of entry brought P. 105. 4b. 
againſt Eliz. P. the warrant of attorney for the defendant is Alicia 3 
Pind. po. lo. ſuo A. B. &c. againſt N. putting Alicia for Elixa- piade v. 
beth; this is not good, for here is no warrant of attorney entered Norton. 
for Elizabeth. D. 1, 2. Mar. 105. 16. but there quære whether 
it ſhall be amended. ] 1 | 
6. The writ was brought againſt the abbr/s de Fount Ebrold, 
who appeared by her attorney general by the warrant of the Chancery 
de Fonte Ebrond, and yet held good in as much as it was general, 
notwithſtanding that the warrant was purchaſed after the writ 
rang ; for it may be that other writs of elder date were pending 

. a | againſt 


— 
2927 
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Br. Carrant 
de Attorney, 
pl. 44- cites 
5. C.— 
Thel. Dig. 
87. lid. 9. 
cap. S. i. 4. 


Br. Garrant 
deAttorney, 
pl. 7. cites 
S. C. and 
ſays the 

de mandant 
recovered, 
and the te- 
nant over in 
value, and 
8 H. 4. 3. 


ſimiliter. 


Attorney. 


againſt her by ſuch name. Thel. Dig. 87. lib. 9. cap. 8. ſ. 1. 


citesPaſch. 8 E. 388. | 

7. But in account by N. de Bert. he counted by attorney, and 
his warrant was for H. 7-7. without de, by which the defendant 
went line die. Thel. Dig. 87. lib. g. cap. 8. f. 2. cites Mich, 

12 E. 3. Variance 79. | 

8. In attaint one was received and made ſuch warrant of at- 
torney, R. V. gui admiſſus eſt ad deſenſeanem juris ſui defend. &c. 
VIZ. de quo poſuit loco ſus F. T. verſus &c. de placito juratæ 24 mili- 
tum ad convincend. 12 de placits terre; quod nota bene. Br, 
Garrantie de Attorney, pl. 21. cites 14 Aſſ. 2. 

9. In ſcire facias for a prior, in the writ he was named fucceſſir, 
but in the warraz F attorney nt, and yet held good. Thel. Dig 
87. lib. 9, cap. 8. ſ. 3. cites Prin. 16 E. 3. Variance 60, 

10. In præcipe quod reddat the demandaut appeared by attor ner, 
and becauſe there was variance bet been the writ and the wary aint 
of attorney, a nonſuit was awarded, Br, Attorney, pl. 20. cites 
. 3 24- 


cites S. C. 


11. If eme covert prays to be reſtored by ſpecial writ of th: 


Chancery by attorne;, there the warrant of attorney of the Chancery 


ought not to vary from the record, but it is not to the purpoſe. 
Br. Variance, pl. 1c6. cites 7 H. 4. 2, h 

12. In præcipe quod reddat at the niſi prius attorney atpearcd 
or the vouchee, and prayed the judge to record it, who ſaid, that he 


had not ſpoke with his maſi:r, and ſaid, that if the brother of his 


maſter would record it, he ſhould be attorney, and thereupon the 
inqueſt was taken, and paſſed for the demandant, and after came 
the brother, and recorded that the vouchee would have the at- 
torney for his attorney, and at the day in Bank the demandant 
prayed judgment, and the other ſaid that he ſhall have only petit 
cape, for the default of an attorney is a default, and yet the de- 
mandant recovered, per judicium; for it ſeems, that thoſe cond: - 
tional words never came in the record; for it was adjudged, that in 
as much as it appears of record that he made attorney, therefore 
judgment as above &c. Br. Attorney, pl. 29. cites 7 H. 4. 4. 
13. Three things are requiſite to the making of an attorney, 


Iſt, The agreement of the attorney to be attorney for the party. 


2dly, The agreement of the party to have him tor his attorney. 
3dly, That the juſtices will record it; and the one without the 
others is not ſufficient. Per Brian. Mich. 7 H. 4. 4. a. pl. 22. 
14. Debt by Alice Baff. the defendant demanded judgment of the 
writ, for ſhe, before the writ purchaſed, married F. Baff. who died, 
and ſbe married J. Caf. before the writ purchaſed, and after J. 
F. died, and therefore ſhe ought to be named Alice Coff. and not 
Alice Baff. and ſpecial warrant was recorded by Choke J. for the 
defendant for attorney, that the defendant peſuit loco ſus A. V. 
againſt Alice Cuff. who bas brought writ of debt againſt the defendant 


63 name of Alice Ba ff. and ſo a ſpecial warrant, and r 
. wou 


— — . 


1 


— 


Attorney. 


wouid have pleaded the miſnoſmer of the plaintiff by attorney, and 
becauſe it was a ſtrange warrant, and contrary to the common 
courſe, 4 juſtices faid that they would be adviſed ; but it is ſaid 
there in the margin, that /uch warrant may be ſuffered for a feme 
pregnant, ar a corporation, who cannit appear in perſon ; but contra 
ere where no ſuch miſchief is thewn, Br. Garrant de Attorney, 
pl. 27. cites 5 E. 4. 108. . 
15. Warrant of attorney by mayor and commonalty ſhall be 
ceneral according to his writ, and becauſe it is that the mayor and 
citizens poſuit loco ſuo, he ſhall not plead miſnoſmer ; per Brian 
Ch. J. and therefore he hall have in ſuch caſe jpecrtal warrant of 
attorney by their very names of incorporation, and then the attorney 
ail plead miſnoſmer 3 quod fuit conceſſum, per tot. Cur, Br. 
Garrant de Attorney, pl. 36. cites 21 E. 4. 13. 

15. The warrant of attorney of the vouchee ſhall be ſuch, that 
A. B. the vouchee poſuit loco ſro J. B. verſus petentem in placits 
i-rrz, per the prothonotary; and by the juſtices this warrant 
ſhall ſerve him againſt the tenant, if the vouchee counterpleads 


the lien with the tenant, Br, Garrant de Attorney, pl. 25. 


cites 3 H. 7. 13. | 

17. Ina bill of intruſion it was aſſigned for error, that the re- 
cord is entered inter F. C. proſentem hie in Curia by F. S. attorna- 
bn fam, and that cannot be, for it is oppoſitum in objecto, that 
one can be preſent in Court, and alſo by attorney, ſimul & ſemel; 
for the attorney is to ſupply the default of the perſona] preſence; 
to which it was ſaid by Wray, Anderſon, and Periam, that the 
matter aſſigned was no error; for there are many precedents in 
the Exchequer of ſuch entries, which were openly ſhewed in 
Court, as 48 E. 3. 10 R. 2. 20 H. 7. 20 H. 8. and by Manwood 
Ch. B. it is not fo abſurd an entry as it has been objected, for 7 
one has an attorney of record in B. R. and he himſelf is in the Mar- 
ſbalſea, and there is an action againſt him, he is preſent as priſoner, 
and alſo by attorney; and by them, notwithitanding that here ap- 
pears a contrariety, for ſuch entry properly is (præſentem hic in 
Curia in propria perſona ſua) yet becauſe many precedents are ac- 
cordingly, it is the more fate courſe to follow them, for it this 
judgment be reverſed for this cauſe, many records ſhould alio be 
reverſed, which would be perilous. Le. 9. pl. 12. Mich. 25 & 26 
Eliz. Cater's Cale. 

18. Error to reverſe a common recovery in writ of right patent 
in the city of Worceſter, for that ſuch a one por. loc furs . H. 
and did not write the name at length, but it was at length in the plea 
roll; it was inſiſted, that all the records of the city are of the fame 
firm. Shute and Clench J, held it not good, for they ought to 
follow the courſe of the common law; and the reaſon why his 
name ought to be put is, becauſe if he appear as my attorney 
without my authority, I may have an action on the caſe againit 
him, which I cannot have againſt V. H. Adjornatur. Godb, 
73. pl. go. Mich. 28 & 29 Eliz. B. R. Bilford v. Doddington. 


19. Error was, that the entry of the warrant of attorney of 
3 f the 
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the defendant was ponit loco, but ſays not ( ſuo) but the entry being 
that the plaintiff ponit loco ſuo, and that the defendant ponit loco 


ſimiliter, it 1s good enough, and the judgment was affirmed. 
g Cro. E. 201. pl. 29. Mich. 32 & 33 Eliz. B. R. Yeoman v. 
Stenlack. 


20. A letter of attsrney for one to appear 10 an action is good 
enough by parol to ſupport a judgment given thereupon ; per 


Pinſent prothonotary of C. B. Nota. Sty. 348. Mich. 1652. 


Prior v. Hale. 


(HI. 2 Warrant of Attorney to confeſs Judgment; 


good, 


I. IF warrant of attorney be given after the continuance- day to 


enter up a judgment as of the term preceding, this may be 


well enough, if it be dated within the term; ; but it cannot be ſo 
if ſuch a warrant be given to confe/s a judgment generally, and 


dated after the term. Vent. 113. Paſch. 23 Car. 2. B. R. Anon, 

2. By the practice a warrant of attorney before the Higu-day 
to enter up judgment as of the preceding term, is good; per 
Holt Ch. J. Cumb. 212. Trin. 5 W. & MI. in B. R. Anon. 

3. If one ander arre/t gives a warrant of attorney ts confeſs a 
Judgment to the plaintiff, 19 attorney being by, we generally vacate 
it; but if the judgment were to another perſon, as to his bail &c. 
it ſeems to be out of the rule; per Holt Ch. J. Cumb. 224. 
Mich. 5 W. & M. in B. R. Anon. 


[ 295 [ 295 1 
— 0. At what Time a Warrant of Attorney may 2 


1 cutered. 


Br. 1 1. Tur, warrant tot attorney may be entered at any time before 
=—_ judgment. 41 E. 3. 1. b.] 


cites S. C. 
Warrant er [ 2. $7 a warrant of attorney may be entered at any time acter 


attorney judgment, before any writ of error brought, I. 2 Eliz. 180. 48. 
— admitted and adjudged. D. 5 Eliz. : 225. 34. admitted and ad- 
time before judged. ] 


judgment, 
and even after writ Ferrer brought, if there be lache: in the party in proſecuting his writ of 


error; per Doderiize J. clearly. 2 Roll Rep. 185. Trin. 18 Jac. B. R. Mar. 122. pl. 201. 
S. P. per Cur. Mich. 7 Car.— So after error alligned in B. R. the warrant of attorney was 
received and entered upon record by order of the Court of C. B. Brownl. 45. Paſch, 12 Jac. 
Sheriff v. Whitſander; and ſays the like was Paſch. 2 Jac. Rot. 1955. between Bac HORNE 
AND SMITH g and the like Mich. 1 Jac, Rot. 1306. betwcen Smith aud Kent. 


In debt er- C3. Sy after judgment and a writ of errar brought returnable iu 


Tor 4s 
afiened that Michaelmas term, and nathing done thereupon, nor proſecuted, and 


no warrant therefore in Eaſter-term after a warrant of attorney may be en- 


of aitorney tered, by reaſon of the laches aforeſaid, D. 2 Eliz. 180. 48.) 


nu catered 
ia 


| Attornep. 295 


in fuch-a term. Per Williams J. this is a clear error; and rule was made ud judicium reverſes 
2%; but this not being entered of record, a certiorari was granted to inform the Court whether any 
warrant of attorney was entered, and when, becaule it might be entered in another term, and good, 
and it was the negle& of the plaintiff himſclf in the writ of error that the judgment for reverſal was 
not entered. 1 Bulſt. 21, Paſch. 8 Jac. in B. R. Smith v. Skipwith. Cro. J. 277. pl. 7. 
Paſch. 9 Jas. B. R. the S. C. and it was held by all the Court that it is not material in what term 
it is entered, ſo it is entered at all, and therefore it was ordered that the reverſal of the judgment 
de ſtay ed. 


4. So after judgment in Banco, if the defendant againſt whom 
the judgment is given, brings a writ of error returnable the fil 
day of Trinityterm; but the writ is not delivered to the clerk of the 
Treaſury till 6 days after the day of the return; in this caſe the de- 
fendant in the writ of error may put in a warrant of attorney for thy 
plaintiff in the writ of error by leave of the Court, and this ſhall be 
entered accordingly. D. 5 Eliz. 225. 34-] | 

5. If a man recovers by judgment againft J. S. who brings a 
writ of error the ſame term the judgment was given, though the 
ſame term the record is in the breaſt of the judges, yet the plaintiff 
Hall nat be received after to put in a warrant of attorney for him- 
elf. D. 6. 7 Eliz. 230. 58. acjudged.} 

[6. In a common recovery, it the original be returnable octabis 
Michaelis, which is the 9 October, and the dedimus poteſlatem tor 
the defendant, de attornato faciendo, bears date 11 Oetober, and the 
mittimus thereof in Banco bears date the 30th of October, which is 
after the relation of the judgment, which is alis Michaelis, and 
fo the warrant was dated after the judgment given, contrary to the 
| Juppeſal of the writ of dedimus proteſtatem, which is cum breve 
noſtrum pendeat coram &c. and this does not depend after judg- 
ment. D. 5 Eliz. 220. 13. per Curiam, Error. 

7. The attorney of the plaintiff who had judgment to recover Pr. Garrant 
in debt was commanded to the Fleet, becauſe he had not put in warrant be Pe 
F attorney beſore verdict, and after was releaſed, becauſe a bill of it 8.3 
was found in the Court, which was t inrolled, and the plaintiff Br. Ameng- 


| ent, pl. 96. 
recovered. Br. Attorney, pl. 14. cites 41 E. 3. 1. ment, pl. 95 
| (95) cites 
| | S. C. that 
it was left in the remembrance, and negle ed to be entered. — Fitzh. Judgment, pl. 86. 


cites S. C. 


8. Per Hulſe. it is only a new uſe to reverſe a judgment for { 296 } 
not entering of the warrant of attorney; for if a man has warrant 
of attorney by patent which is of record, and brings it in his 
pocket, proceſs ſhall not be reverſed by this, though it be not 
entered. Br. Garrant de Attorney, pl. q. cites 8 H. 4. 3. 

9. 18 JI. 6. cap. q. Every attorney who hath nit his warrant 
entered upon record, in all ſuits wherein proceſs of capias and exigent 
are awarded, the ſame term in which the exigent is awarded a. before, 
and is therefore attainted by like examination, for every time he jy - 
fends he ſhall forfeit 405. 
10. If warrant of attorney be put in at the diflrinnas juratorer, 
and was not put at the term of the iſſues joined, yet it ſutiices if a 
Jultice records it. Br. Garraut de Attorney, pl. 29. cites 4 
E. 4. 13. per Choke J. | 


11. nd 
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tr. And warrant of attorney Hall be put in in the term in which 
the exigent iſſued upon certain pain. Ibid. 
12. 32 H. 8. cap. 30. /. 2. Enacts, that every attorney for any 
demandant or plaintiff, tenant or defendant in any actions in the King's 
jail Courts, ſhall deliver his warrant of attorney to be entered of 
record in the fame term when the iſſue is entered of record, or before, 
upen pain of forfeiting tothe King lol. and further, to ſuffer ſuch im- 
priſonment as by the Court ſhall be thought convenient. 
13. 18 Eliz. cap. 14. . 1. Enacts, that after verdicb judgment 
ſpall nat be flayed for want of any warrant of attorney. | 
14. 18 Eliz. cap. 14. / 3. Enacts, that all attornies in any 
court of record ſhall deliver in the warrant of attorney to be entered 
or filed as heretofore, upon pain to forfeit lol. the one moiety to the 
Queen, and the other matety to ſuch officer to whom the warrant 
ſhauld be delivered, and ie fuffer unprijenment by the diſcretion of the 


Court. 
Aſter awrit 15. After a writ of error brought, and error afjioned, it was 
oem, moved to file a warrant of attorney, and granted. Brownl. 46. 
Han. 11 Jac. Olive v. Hammer, 
attorney | 


cannot be filed, if the party be alive that made the warrant; but otherwiſe if he be dead. Mar. 93. 
pl. 160. Hill. 16 Car. C. B. It was ſaid to be a rule in B. R. that though an ae be drad, 
yet the warrant of attorney might be filed, which was not denied by the Court here. Mar. 103. 
pl. 177. Trin. 17 Car. Anon. Where the record ly the lacbet of the plaintiff in the writ of error 
2s rot cerlified in due time, there the warrant of attorney ſha!l be filed; per Cur, Mar. 122. ia 
Fl. 201. Mich. 17 Car. | 


16. A warrant of attorney may be entered after the record 
removed; per Cur. obiter. Het. 59. Mich. 3 Car. C. B. in 
Wolfe's Cafe. 


17. In error upon a recovery in C. B. it was aſſigned, that 


there was no warrant of attorney, whereupon a warrant of at- 
torney upon award of the exigent was certified; the Court held 
that this warrant is ſufficient, and all the prothonotaries of C. B. 
certified accordingly, and ſo judgment was affirmed. Jo. 201. 
pl. 1. Hill. 4 Car. B. R. Sir Robert Howard's Caſe. 

18, If a warrant of attorney be to enter up a judgment 4 
this term or any other time after, the attorney may enter judgment 
at any time during his life, but otherwiſe if the words (at any 
time after) are wanting: Mod. 1; Mich. 21 Car. 2. B. KR. 

| Mynn's Caſe. | 

It is deter- 19. A man gives a warrant of attorney fo confeſs a judgment, 
raped and dies before judgment is confeſſed, this is a countermand. Vent. 
death; but 310. Paſch. 29 Car. 2. B. R. Anon. 

if the party 


dies in the vacation, the attorney may enter up the judgment that vacation as of the precedent tern. 


and it is 2a judgment at the common law as of the precedent term, though it be not ſo upon the 
ſtatute of frauds in reſpect of purchaſers but from the ſigning it; fo that this judgment being 2 
judgment at common law 2s of Hilary term, it the roll had been brought in before the eſſoign day of 
Eaſter term, it would then have been a judgment entered when the party was alive, and theretore 
good without queſtion, per Holt Ch. J. but becauſe of the miſchiei to purchaſors by fruſtrating the 
U 297 ] ſtature of frauds, and the act for docquetting of judgments, the Court would not allow 

the filing it after the effoign day of Eaſter term. 1 Salk. 37. pl. 6. Hill, 1 Ann. B. R. 
Oages v. Woodward. 3 Salk, 136. S. C. If a man gives a warrant of attorney 7 confeſ? 
« judgment the ift day of the term, and diet, it may well be entered any ume that term, according 


13 
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de Shelly's Caſe, and the Dean of Saliſbury's Caſe; per Cur. 6 Mod. 26. Mich. 2 Ann. B. R, 


Anon. 


20. By the courſe of the Court jud-ment cannot regularly be 8. P. e 
1 4 Vil G 


entered on a warrant of attorney ter the year without motion; 7 Pn 
reſolved. Cumb. 220. Mich. 5 W. & M. in B. R. Anon. being Ling. 


e peclally the 
defendant or the conuſor, as 4 that the debt is not ſautisfed; and thereupon the Court made a rule 
accurdingly. 2 Show. 252. pl. 2:9. M.ch. 34 Car. 2. B. R. Pagram's Caſe. 


21. 4 & 5 Anne, cap. 16. /. 3. Enacts, that the attorney for the 
plaintiff or demandant fhatl ſile his warrant of attorney the jame term 
he declares, and the attorney for the defendant or tenant hai file bis 
warrant of attorney the ſame term he appears, under the penalties 

mfiited by any former law for default of filing their warraits of 
alter ity. 

22. It is tine enough to file warrants of attorney any time be- 
fore nal judgment, per Cur. and they faic, that the plea is de- 
pending till judgment final is given, and the warrant is to be in- 
tended previous to the appearance, though not filed. Gibb. 191. 


pl. 4. Hill. 4 Geo. 2. B. R. Brook v. Manning. 


() For whom he may be Attorney. [Or who 


may be Attorney for whom, ] 


Fx. * an aclion ly the commonalty of a town, one of the commu- Pr. Corpo- 


. * al * — 
nity caniigt appear as attorney for the commonalty or e 5 1 . 
is party to the action. 3 H. 6. 43.0 | 8. % 
this Jeep 


But Brooke ſays, it ſeems clearly that he may well be; ior he lens) 


tf 
Br; 


tion was taken, ſed adjornatur. 
it appears elſewhere, that one of the commonalty may inteott the manor and commonalty- 
Acterney, pl. 5. cites S. C. & adjornatur; aad Brooke lays, Sce lit, Corporaticns, 1e ee Will 


piove chat it may weil be, 


(k. 2) Attorney at Law. Acts of his, what 
juſtifiable. And in what Courts he may act. 


I. AN attorney may be a ſolicitor for his clients in ether courts as Jo. _ 
well as in the Court where he is an attorney, and a pro- Fn 
miſe to pay him for it is lawful, per tot, Cur. Cro. C. 159. maylawtully 


pl. 8. Paſch. 5 Car. B. R. Thurſby v. Warren. | tolicit a | 


cauſe in 


Chancery ; reſolved. Mar. 78. pl. 123. Mich, 15 Car. Kela ay's Cafe, 


2. The ſteward of an inferior court refuſing ta let an attorney of The Court 


B. R. appear for the defendant, in an action in that court, he moved tal, hat ate 
. tornies co! 


that the attornies in the Courts at Weſtminſter might pradiiſe in B. E. d 
any inferior court, and that they had not a preſcription or charter be aliowed 
for any certain number of attornics of their own, and to exclude g 
others; but becauſe it was the general uſage of thoſe Courts to antun 
| futter 
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court, either ſuffer no attornies but their own to practiſe there, though the 


mm the Mar- * Py E | 
as -- ourt ſeemed to. incline that they ought not by law to refuſe 


elſ-vhere Others, yet the Court would adviſe. 1 Vent. 11. Hill. 20 & 2x 
(exceptin Car 2. B. R. Gilman v. Wright. 

Lon ion &c. | 

which are by parliament) but becauſe the autorney in this caſe was of ill fame, the Court would 
not intermedde. Std 4 O. pl. 4. S. C. and ſays, that in Mich. following was the following Cafe, 
viz. Ihe prothonotary of Stepney Court (which is a newly erected Court) retuting to admit as 
attorney of F. R. to appear for his client there, the Court or B. R. directed him 7s bring an aten 
again d the prothonotary fer ſucb refuſal, and the Court ſaid, that attornies here ſhall be allowed to be 
a cornics in all inferior courts that are by patent, though their patent exp reſsly ſays there ſha!! be 
but ſo many, and thoſe to be admitted by ſuch perſons as in Stepney and the new Court. of Marlhalfca, 
Sid. 410. Hafting's Cale. —— Mod. 23. p'. 61. S. C. and the Court incliged accordingly.—— 
2 Keb. 58. Pl. 126. the Court ſaid an attachment ougnt to go; but adjornatur. 


(K. z) Privilege in Actions, and as to Offices. 


1. HE Court (abſente Morton, & dubitante Rainsford) 
granted a writ of privilege to an attorney, though he 
was cbliged by his teaure to be Lord's Reeve; tor the privilege is 
preſumed more ancient than the creation of the tenure, or at leaſt 
ſhall be preferred, in as much as it concerns the adminiſtration of 
juſtice. Vent. 29. Paſch. 21 Car. 2. B. R. Stone's Caſe. 
2. And per Kelynge, an attorney cannot be amerced for rot 
doing ſuit to his Lord's Court at ſuch time as his attendance 13 
required at Weflininſter, Vent. 29. per Kelynge. Paſch. 21 
Car. 2. B. R. | 
Put if he 3. Attorney is at election to fue either by original or by privi- 
fue ei lege. Vent. 199. Pafch. 24 Car. 2. B. R. Seaman v. Dec. 


gina! he 
Nett declare 


as ethert do, and not upon bis privilege, 2 Lev. 39. S. C. 


2 Salk. 44. 4. Where an attorney is joined with others in an action he ſhall 
* have no privilege. Vent. 298. Mich. 28 Car. 2. B. R. Molyn 


Branthwait l 
v. Cook. | 


kerby. HII. | 


4 


12 Mod. 163. Hill. g W. 3. in Caſe of Broadwaite v. Blackerby 


ard terKins, 

5. Attachment of privilege is but as a latitat, not as an original; 
per Holt Ch. J. Show. 376. Trin. 4 W. & M. Rudd v. Berken- 
head. | 

6. Filing bail by attorney defendant does not ouſt him of his 
privileze, and though it gives others an opportunity to deliver 
declaration againſt him by the by, according to the courſe of 
B. R. yet that practice extends not to exclude fuch defendant 
from any advantage by pleading to the juriſdiction of the Court, 
or otherwiſe z but per Cur. if the defendant had waived bis 
privilege by pleading in chief to the firſt action, and the plaintiff in 
an after action had ſhewn that waiver in his replication, then the 


defendant would have been ouſted of his privilege in ſuch 2d ac- 


tion, becauſe a waiver of privilege in a prior action depending in 
B. R. is a waiver in all other actions commenced in that term. 


Carth, 377. Paſch. 8 W. 3. B. R. Bands v. Bodinner. 
3 | 


7. I 


hs I, 4 .c_ 
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7. If an attorney of C. B. is in aftual cuflody of the marſhall of 12 Mod. 
B. R. by proceſs there he cannot plead his privilege in any action 113-9 
on any bill filed againſt him, for if he ſhould there would be a by the ſame 


failure of juſtice, per Cur. Carth. 378, Paſch, 8 W. 3. B. R. name, and 
Bands v. Bodinner, _ 3 — 


© — 1 Salk. Is 
S. C. by name of Jones v. Bodiner. 


8. If attorney of C. B. is brought into B. R. at the ſuit 4 an [ 299 J 
attorney there, which is an eſtoppel to the deſendant's privilege, 
even in ſuch caſe the defendant thall be ou/ted of his privilege in 
all other ations commenced againſt him in R. R. in the ſame 
term, becauſe the juriſdiction of B. R. 1s attached upon him by the 
firſt action. Carth. 378. Paſch. 8 W. 3. B. R. hands v. Bodinner. 
9. Being in cuſtody of the marſbal on bail filed, uniels in actual 
cuſto ly does not hinder an attorney of his privilege. 12 Mod. 
113. Hill. 8 W. 3. Bands and Stone v. Bodinner. 
10. Hill cannot be filed againſi an attorney in vacation, for you 28alk. 544. 
mult declare againſt him as preſent in Court, to which the Court Fl. 5: Bran- 
x | ; thwaite v. 
agreed; and Mr. Aſhton and Sir Samuel Aſhtree certified the Blackerby. 
practice to be ſo, and that it was never uſed to file a bill in vaca- S. G. 
tion; for to be a bill of a ſubſequent term, the bill muſt be filed 
fedente Curia the laſt day of the term. 12 Mod. 163. Hill. 9 W. 3. 
Broadwite v. Blackerby and Perkins. . | 
11. Bill againſt an attorney mi be filed in full term, and it is It may be 
not enough that it ſhould be on any of the efloign days. 6 Mod. 2 I 
106. Hill. 2 Ann. B. R. Anon. | the term, 
| and it there 
are 4 days of the term to come, one may ſerve rules upon it that term, but if the declaration be 
in Eafter vacation, which is 'ngced a declaration of Eaſter term, the defendant thall have 4 days 
in Trinity term to ple id, and one is not confined to 4 days to plead in abatement; but he has the 
whole term of which the declaration is delivered; but if he bas 4 days in the term of woich 
the declaration is, he ſhall not plead in abatement the next term; per Cur. 6 Mod. 175. Trin, 
2 Ann. B. R. Anon. 


12. If an attorney is reſponſible, and juſtifies, and a houſe- 
keeper, then he is good bail though he is an attorney; but the 
meaning of the rule was that he ſhould not be taken as good bail 
merely by his being an attorney. 8 Mod. 388. Mich. 11 Geo. 
Brown v. Combs. 3 


(I) What ſhall be ſaid to be a Removal in Law. 


4 CLASS 


U. IF the tenant makes an attorney in Banco, and after conuſance » pr, Error, 
of this plea is demanded by a franchiſe, and granted, the pl. 64. cites 


attorney ſhall continue attorney for him in the franchije alſo, without 3 0 ; 
other making, and he is his attorney there in facto before other but the — 
removal, for the conuſance is granted to hold plea as the juſtices torney is not 
ought, if this had not been granted. * 21 Ed. 3. 45. b. 61. 21. e Fa... 
all. pl. 17. adjudged. ] chiſe, — 


* V 2 6 - Br, 


. 
iS 
44-$4 
Wi 
i 4 5 
4 
*g 
* + - 
4% 
F 


299 Attorney. 


Br. Attornev, pl. 3+. cites S. C. & S. P. accordinsly, nor is he bound to go with him to the 115 
Prius en pats, nor does action of diſccit lic agaialt him for any fuch abſence. ——Fitz. Rece igt, 
pl. 132. S. C. —Br. Conuſance, pl. 25. citesS. C. & S. P. awarded accerdingly; quod nota, 
that this is of record in the franchife, and yet the-warrant was not ſent to the franchiſe, nor it wag 
not compriled iu the record which was ient to the frauchiſe that he is attorney there, and yet judg. 
ment as above. 


[2. So F after the conuſance granted, a re-ſummons be ſued for 
the failer of right there in the Court where this was granted, he 
continues attorney for him there alſo upon the firſt retainer. 21 

. All. pl. 17. 21 Ed. 3. 61. b.) | 
(3. If ent be given in Banco againit the demandant, and 
this is rever/cd in B. K. for error in the procets ; the attorney 
35 5.P. which the tenant had in the firſt plea ſhall continue his attorney 
300 J nowin B. R. to anſwer to the original. 21 Afl, pl. 17. 21 
Ed. 3. 61. b.) . | 
Br. Garrart 4. In detinue, the plaintiff made attorney and counted, and the 
ar Attorney, defendant alleged iivery to him by the plaintiff and J. NM. and projet 
„„ . 3 
8. C garniſbment, and had it, and he appeared, and the plaintiff 1c 
have counted againſt him by the ſame attorney, and he ſaid that the 
warrant of attorney ſhall not ſerve againſt him; and per tot. Cur, 
the warrant ſhall ſerve well, quod nota. Br. Garrant de Attor- 
ney, pl. 6. cites 7 H. 4. 3. 
Pr. Garant 5 And per Brench. in writ H ward the plaintiff made attorrey, 
deAtoruey, the defendant prayed enter pleader, becauſe F. N. had brovght ſuch a 
To © writ of the ſame ward, the warrant ſhall ſerve againſt the other 
plaintiff upon entagpleader ; but Rickhill contra; but per >krens, 
where the defendant in relevin makes attorney again/t the plaintih, 
and avews upon a ſtranger, the warrant ſhall ſerve, and ſy it ſeems 
to be law, that a warrant of attorney agam/t ihe terant fal 
ſerve again the vouchee or prayee in aid, for there is privity. Ibis 
6. Where a man makes attorney, and after the pare! is pu 
without day ly proteflation, by which re-fummons is ſued, the tenant 
at the day cannot be eſſoigned, for he has attorney in Court, and 
fo ſee that he remains notwithſtanding the parol be without ay, 
for the reſummons is to renew the Felt record, in which he 
attorney. Br. Attorney, pl. 39. cites 19 H. 6. 57. 
Salk. 7. A warrant of attorney made by a feme ſole to. confeſs a ju- 
* 80 cu. ment, is revoked by marriage ; but otherwiſe of a warrant mai 
Anon. ac- to her. 1 Salk. 117. pl. 9. Hill. 1 Annæ B. R. Anon. 


cordingly as 


to the trſt point, becauſe in that caſe the huſband would be charged. 


= (M) What ſhall be ſaid an Expiration, or Del. 


Fol. 291. 


"He NP minalian of the Letter. 


[i. I debt, if the deſendant wages his lav by attorney, at tt 

 * day that he hath to make his law the attorney may ple 
the Po of the plaintiff after the laſi continuance. 22 Ed. 3 
Attorney 92. For his warrant was not determined, though l= 


maſter ought to make his lay in perſon. J 12. k 
| [2 


e475, becauſe his power is ended by the judgment given. 34 Ed. 3. 


Attorney. 30⁰ 
2. In debt, after judgment given, the attorney of the plaintiff In 4% die 
cuunot releaſe the damages, becauſe his * power after the judgment „½½ : 
is determined. 4 Ed. 3. Itinere Darb. titulo Attorney 18. ad- Jaw, by 


judged.] which the 
| paint re— 
s wered his debt, and his dam ages as he had counte!; but rhe attorney releaſed his dan ages ts 1008. 
Mod nota. Br. Attorney, pl. 21. cites 46 E. 3. 16. Ir. Attorney, pl. :3. cites S. C. 

* Roll Ch. J. conceived the warrant of attorney not determined by judgment given in the ſuit in 
which he was retained; for the ſuit is not determined, becauſe the attorney after the judgmeat is to 
be called to ſay why execution ſhould not be made againſt his client, and he i, truſted to detend his 
tllent a» tar as he can from the execution. Sty. 425, Mich. 4554 Lawrence v. Harriſon, 


[Z. If a man recovers damages in trcjpajs, and the defendant By the jutz- 
' _ + > | 2p 3 e's jo 2 1 „ 4 ment 4812 
comes pan the exigent, and jays he hat) dg, ced with the Plaintiff, ob 
the attorney of the plaintiff ſhall not be received to acknawicd;e dant the 
= 
| g waerrant ot 
Attorney 95. adjudged.}] „ 

5 : . 5 1 f 14 y 15 
determige]; for thereby placitum terminatur unleſs onl» to ſus execu jon (which is the i-uit cf the 
zulzment, within the year; andif he ſues out execut on within the year, he may proſecute the 
fame after the year; but if he does not ſue out the execution within the year, then, after the vear is 
ended, after judgment his warrant of attorney is determined. 2 Ind. 378 S. P. Arg. and agreed 
by Coke Ch. J. Roll. Rep. 365. | 


4. But if the attorney, after judgment given for his maſter, 8. P. andic 
N | ET ky 1- AS well as 


receives the money levied upon the execution, he may acknowledge ſa- ; e 4 
tisfection. P. 14 Jac. B. R. per Coke.) eclivered 


the fame, 
er the goods taken in execution to the plaintiff himſelf; for the reſceipt of the attorney is in law 
bis own reſceipt. Golb. 217. pl 311. Mich. 11 Jac. C. B. in Cafe of Strowbridge v. Archer. 
S. P. and this without any new warrant, becauſe it is for the plainti-F's benefit, but otherwiſe it is if 
he a:-knowJedges ſatisfaction without ſuch reſceipt, Arg. Quod fuit conceſſum, per Core Ch. J. Roll, 
Rep. 365. Paſck. 14 Jac. B. R. See tit. Actions, (T) pl. 1. Aer judgment the attorney 
or, record may receive and acknowledge fatisfactlon by virtue of his tormer warrant; per Cur. 12 


NI. d. 4,0. Hill. 12 W. & M. Anon. 


5. 2 after judgment the attorney of the plaintiff may ac- A mdge 
knowledge ſatisfaction, a/t99ugh he receives none of the money. NS 
P. 14 face” BR fad by the clerks that it is the common record may 
courle, | : : L | receive and 

| d | | acknyuuicdye 
fſeti;fx4ign by virtue of his former warrant. 12 Mod. 410. S. P. accorcingiy dy the clerks, 
aud Doderidge agreed that it might well be, but Coke emed e contra. Ibid. 30. pl. 19. Patch. 
14 Jac. B. K. in Cale of Payne v. Chute, —>ce tit. Actions (II pl. 1 


{6. If one man makes another his general attorney in all pleas “ The : 
COUr.e 9 


ts hold till a certain time, and after, be/ore the time expired, he appears BR i hs 
mn an action for him; end after pending this plea the time paſſes, yet it an ator. 
his warrant is not determined; for he who is attorney at one time, nev e ters a 
i an attorney at all times pending the plea, if he be not removed. ,, 
I; Ed. 3. Attorney 70.] | te: medule 


. without thig 
conſ:at of the other, or his death. 2 Roll Rep. 456. Trin. 2 Jac. B. R. 


7. A man recovered damages, and had capias ad jatisfac. agarr/t 
the defendant for malice, where the defendant tendered the money it 
Court, and upon this ſurmiſe the attorney of the defendant was 


compelled to receive the money, and ſuperſedeas was awarded; 
| * 5 3 : quod 


30 Attorney. 


od nota; and therefore it ſeems that the warrant of attorncy of 

the plarntiff is not expired by the judgment. Contra of the war. 

rant of attorney of the defendant, as it is faid. Br. Garran: de 
Attorney, pl. 48. cites 22 E. 3. Fitzh. Suggeſtion, 19. 

Br. Gerrant 8. In /cire facias uon a fine the tenant made default, and tus 

- pn barons and their frmes prayed to be received in jure uxorum, and the 

Fe reſceit traverſed, and Jound ſurety of iſtues, and at the venire facias 

Br. Attor= the prayees appeared by attorney, and the plaintiff alleged that tne one 

3 pl = baron was dead, und demanded execution of the moiety, and the feme 

; was demanded, and did not come; and it was held clearly that the 

werrant of attorney is expired, and after writ of the Chancery was 

fſhewn, rehearſ;ng that they were received, and that the baron was 

dead, and the feme fich, and commanded them to receive them by atter- 

ney, and becauſe the writ rehearſed the reſceipt where the reſceipt was 

traverſed, therefore it was held a vid warrant, by which he vouched 

another warrant in the Chancery, and pending this in debate the fee 

came the next day, and prayed te be received, and was received; and 

the opinion of the firſt warrant's being void was changed, and 

that it is good for the feme; as in quare impedit by baron and 

feme, who are by attorney, if the baron dies the warrant re— 

D 302 ] mains; and that upon reſceipt ſhall be new plea, new i ue, and new 

proceſs, and that the prayees cannot ſever in anſuer. Br. Kcſceipt, 


pl. 34. cites 7 H. 4. 19. 


The ur- A man was condemned in debt, and exigent ad ſatisſac. was 


— awarded, and came the attorney of the plaintiff, and would have 
confeſſed the jatisfatitin of his maſter after the year ; and by all the 


attorney re- 


mains to ſue juſtices his Warrant 15 7 the year to confeſs any ſutisfaction; 


- 


ken ut his warrant remains to ſue execution as well after the year as 


by feri . . | 2» 
— before &e. if the proceſs of execution was commenced within the year, 


ſcire facias by which he made a new warrant to confeſs &c. Br. Garrant 


* de Attorney, pl. 2. cites 33 H. b. 49. 


not aſter a f 
the year. Br. Attorney, pl. 11. cites 34 H. 6. 31.— Br. Garrant of Attorney, pl. 3. cites 5. C. 


: laſt. 378. ſays, that by the judgment againſt the defendant the warrant is determined ; for 


thereby placitum terminatur but only to ſue execution, which + the fruitof the judgment, within the 
year, and if he ſues ou: execution within the year, he may proſecute the ſame aiter the year. 


lenk. 53. at the end of pl. 1c o. S. P. 


10. And by the reporter the ff warrant Hall not ſerve to fue 

fſeire facias after the year. Br. Garragt de Attorney, pl. 2. cites 
6. 49. | 
Br. Garrant 85 1. Where the defendant is condemned in debt at the ſuit of the 
| 19 oops" ay King, and gets releaſe or pardon, the warrant of attorney is expired 
F. c. to plead it. Br. Attorney, pl. 11. cites 34 H. 6. 31, 


Br. Charter 
de Parcon, 1. 11. cites S. C. 


Br. Saver 12. In frecipe quod reddat the tenant and bis attorney made de- 
1 N. aut at the niſi prius in pats, and excuſed it by increaſe of water at 
8. C. the day in Bank, fo that he or his attorney could not come without 
danger of liſe; and it was held by ſome, that this plea cannot be 
pleaded by attorney; for his warrant is expired by his default at ihe 


day 


there: 
ii hg 


Hill, 


2. 
cauſt 
nato 


maſle 


Attorney. 


dz, of niſt prius, and therefore cannot be pleaded but in perſon. 

Quzre inde. Br. Grant de Attorney, pl. 20. cites 38 H. b. 31. 
13. The plaintiff"s attorney, after judgment in debt, cannot ac- 

knowledge ſatisſactian within the year; for as to that, his warrant 


expires by the judgment ; but his warrant continues as to ſuing 
execution within the year, but the defendant's warrant utterly ex- 
fires when judgment is given. Jenk. 53. pl. 100. 


4 Defendant at 8 o'clock in the mornins gave a warrant of 7 Mod. 95. 


attorney ta confeſs judgment in debt to the plaintiff, and at 10 C * & 
here judgment ſenned, died; but reſolved it was well obtained, it Halt En. | © 
deing for a good debt. Raym. 18. Trin. 13 Car. 2. B. R. wi that the 
Andrews v. Showell. 3 : T9 | courle bas. 
15. A warrant of attorney to confeſs a judgment is not revocable, aut of mind. 


and the Court will give leave to enter up the judgment, though 
the party does revoxe it; per Holt Ch. J. 1 Salk. 87. pl. 6. 
Hill. 1 Ann. B. R. Oades v. Woodward. | 

16. Upon a <i/aim of connſance, or upon a writ of error, the 
attorney continues. Arg. cites 2: E. 3. 61. But Holt Ch. J. 
denied that the attorney continued upon the writ of error. 
2 Ld. Raym. Rep. 896. Trin. 2 Ann. 


17. A warrant of attorney to appear for the plaintiff in an Carh. 447. 


action againſt the principal was granted to J. S. and the plaintiff 


had judgment, and pan return sf the ſci. fa. againſt the bail ap- 
feared by F. F. his oid attorney, who acted as ſuch through the 


whole without having any naw warrant; and upon execution ! 


awarded againſt the bail, and error brought, Hole Ch. J. ſaid, 
that any one might ſue out the (ci. fa. and therefore J. S. might 
do it, but that when the ſcire facias is returned, then the plea be- 
gan, and a new warrant of attorney ought to have been entered, 
quod querens ponit loco ſuo &c. for the warrant to appear in 
the principal action is no warrant to appear in the ſcire facias 
againſt the vail, becauſe it is a new caule and a different record, 
Judgment was reverſed. 1 Salk. 89. pl. 11. Paſch. 5 Ann. B. R. 


O 


Burr v. Atwood. 


(N) What ſhall be ſaid to be a Removal in Fact 


Li. IJ the Court records that the attorney is removed, this is ſuf- 
1 ficient without an entry of the removal. 24 E. 3. 37-] 


therefore though he prayed oyer of the removal it was denied him. 


Pafch. 10 
. 3. 8. C. 
but S. P. 
does not ap- 
ear. 
z Salk. 369. 
pl. 6. Mich. 
1 Anne 

S. C. but 
S. P. does 
not appear. 
7 Mod. 3. 
Paſc.1 Ann. 
Atwood v. 
Burr, $$ 
but S. P. 
does not 
appear. 
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Fitzh. At- 
torney, pl. 
79. cites 
S. C. an! 


When an attorney of recard 


is changed, the record ought to menen ſpecially that it was by Conſent of the Court, 12 Mod. 449. 


Hill. 12 W. 3. Anon. 


2. Where a man has an attorney he cannot diſavoio him, be- 
cauſe he has warranty of record, but fhall have his writ de attor- 
nato removendo, or writ of diſceit if he pleads other plea than his 
maſler will, or faintly in diſadvantage of his maſter, per Aſhtou, 

4 * apptentice; 


303 attorney. 


apprentice; but this was clearly denied, and that before plea 
pleaded he may well diſavow him to proceed further, and if the 
pica de pleaded faintly to have his writ of diſceit; and ſo it ſeems, 


that ter the plea pleaded, and entered, and recorded, it ſhill remain, 


clearly; quod nota; and good reaſon, Br. Attorney, pl. 37. 


* 


Cites 8 H. 6. 8. 


' (O) Who may remove him. 


Br. Attor- Fx, TN a writ of ward brought by baron and feme by attorney, 
e the femme may remove the attorney without the conſent of the 
2 S. P. huſband. 21 Ed. 3. 12. adjudged.] 


— glx. 


cee! kw 4 2 

and theretocre becauſe the feme was nonſulted, it was ad ſjudged the nonſuit of the baron and fene. 
9 

Fitzh. Attorney pl. 91. cites S C. 

Treſpaſs & baron and feme, ihe defendant appeared in pr per perſon, and the plaintiffs appeared by 


Treſpa, 
attorrey and courted, and the difendunt imparied to anotver term, at which day the feme came, and 
uA Þave diſavared the attorney, and per Moile ſhe may; for the ſeme was executrix of the firſt 
baior with another who refulcd, and this action is brought to make him take the adminiſtration upon 
kim, v hich is not reaſon ; but per Priſot, the ſeme cannot diſavow the attorney put in by her baton, 
and it is her folly, as where ſte has leaſe for life, and takes baron, who does waſte &c. & adjornatur ; 
and by him :f the baron pleads, and the comes and pleads another plea, the plea of baron ſhal! be 
taken. Br. Attorney, pl. 9. cites 33 H. ©. 31. 


S.P.ac- 2. No man can change his attorney without {ave of the Court. 
cordingly, if VI W . A : 
12 Mod. 99. Irin. 8 W. 3. Anon. | 


the attorney 
be on record. 
12 Mod. 40. per Cur. Hill. 12 W. 3. Anon. 


3. Plaintiff proceeded againſt the principal and bail, and the 
principal ordered an attorney ts appear for them both, and though 
the bail complained againſt this, yet the Court would not relieve 
him, but bid him proceed againſt the principal, eſpecially the 
attorney being abie to anjwer damages. 12 Mod. 579. Mich. 13 
W. 3. Anon, 5 1 


L 304 J (P) The Porter of an Attorney. 


[1 IF A. acknowledges a recognizance to B. of 100l. to be paid 
at a certain day, at which day A. comes and proffers the 
money in Court, and becauſe B. was in the King's ſervice, E. his 
gencral attorney comes ready to receive the money, and ſhews his 
warrant to the Court, which was, that he ſhould be his attorney in 
pleas and quarrels, and this recognizance is a thing determined, 
which is no plea nor quarrel, therefore his warrant does not ex- 
tend to it. 18 Ed. 2. f xecution 245. adjudged.] 
2. Ard upon ſuch a recognizance witnin the year, ſuch general 
attorney ſhall not have any fieri factas againſt the conuſor, but only 
a ſcire facias, in which the defendant may have his plea. 18 Ed. 2. 


Execution 245-] 
3. H 


— — 2 — we 


s 
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3. Aſiſe againft baron and ſeme, who appeared by attorney, and 


pleaded in bar, and at anther day the baron came in perſon, and 
pleaded releaſe of the plaintiff, and was not ſuffered, becauſe he had 
made attorney without the aſſent of the attorney, by which the 
attorney aſſented. Br. Attorney, pl. 103. cites 26 Aff. 44. 

. If an attorney confeſſes the letters patents to be the letters of his 
mater, this hall bind hun as well as confeſſion of action by at- 
torney. Br. Attorney, pl. 60. cites 39 H. 6. 32. per Cur. 

5. The attorney's authority is twofold, viz. expreſſed in the 
warrant, or zmbl:zd in law. Co. Litt. 52. | 

6. The act of the attorney ſhall prejudice his maſter in the 

rincibal matter; ſor if he confeſs the action without the conſent 
and will of the maſter, this ſhall bind his maſter ; but otherwiſe 
it is in calateral matters; per Montague and Haughton J. And 
per Doderidge J. the act of my attorney is my own act. 2 Roll 
Rep. 63. Mich. 16 Jac. B. R. in Caſe of Gray v. Gray. 

7. It the plaintiſf's and defendant's attorney do agree to things in 
order to the proceedings in their client's cauſe, which are 10 
manifc/tly prejudicial, though the clients do afterwards refuſe to 
conſent to their agreement, yet the Court will compel the per- 
furmance of it; for as they are attorneys, the law allows them to 
make ſuch agreement, and if the clients ſhould avoid them af- 
terwards, it would be miſchievous in delay of juſtice ; per Roll 
Ch. J. » 8 | 

8. After verdict in treſpaſs in C. B. for the plaintiff, his at- 6 Mod. 82. 
torney entered a remittit damna as to part. It was held that by — _ 8 
his being conſtituted attorney he has authority to remit damages, B. R. held 
and that a remittitur need not be by the plaintiff in propria per- accordingly, 
ſona, as a * retraxit muſt, 1 Salk. 89. pl. 9. Hill. 2 Ann. B. R. dad the 


e. ſame diver- 
Lamb v. Williams. 


ſity.— 
2 
211. pl. 3. Mich. 6 Jac. B. R. S. P. by Fleming and Cook, in Caſe of Beecher v. Shirley. 
8 Rep. 58. a. Beecher's Caſe, S. C. & S. P. teſolved.— Co. Litt. 138. a. 129. b. S. P. 
5 Jenk. 483. pl. 13. 8. C. & 8. P. S. C. cited and admitted. Ld. Raym. Rep. 598. 
Trin. 12 W. 3. 


(Q) Puniſhable for Miſdemeanors. L 305 J 


t. AN attorney was impriſoned, becauſe he appeared and h- = Impri- 
tained judgment in quare impedit, without warrant put in. mee” * 


Br. Attorney, pl. 33. cites 38 E. 3. 8. 8. 


2. In guare impedit, attorney appeared for the defendant, and de- 3 gd 
** onment, pl. 


manded the plaintiff, and nonſuited him, and obtained writ to the ee 38 
biſbop againſt him, and after becauſe it appeared that he had no E. a. 8. S. P. 


war ant he was committed to priſan. Br. Garrant de Attorney, that he was 
| | committed 


pl. 12. cites 38 E. 3. 10. _— 
a | till adviſe- 
ment what further ſhould be done with him; and execution was repealed, and writ of repeal awarded 


Jo the diſbop, | 
| 3- The 
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x Saix. $5. 3. The attorney of the plaintiff who recovered in debt, was 
Ph 3- 474 committed to the Fleet, becauſe he ha1 not put in his warrant of 
K. per Holt attorney before verdift, quod nota. Br. Impriſonment, pl. 3. cites 
Ch. J. 5. P. 41 E. * 3. 
4. Attachment denied againſt an attorney, who appeared for the 
plaintiff without warrant ; but faid an action on the caſe lies. 
Cumb. 2. Mich. 1 Jac. 2. B. R. | 
5. An attorney may receive a bribe of his own client, when the 
reward exceeds meaſure, and the end of the cauſe of reward is again/t 
Juftice, as if he takes a reward to raze a record, or cauſe another 
attorney to appear on the other fide, and confeſs the action &c. 
per Hobart Ch. J. Hob. . pl. 18. Mich. 11 Jac. C. B. in Caſe of 
Yardley v. Ellis. 7 
6. Attorney gave a ſheriff directions in writing what perſous 15 
return on a jury, and what not, and for this offence he was 
picked over the bar. Mo. 882. pl. 1237. Paſch. 13 Jac. Han- 
ſon's Caſe. | = | 
7. If attorney procures erroneous judgment for his client, the 
other cannot have action on the caſe againſt him for it, unleſs he 
has procured it by practice; per 2 Juſt. Roll R. 403. pl. 48. 
Trin. 16 Jac. B. R. in Caſe of Gibſon v. Mudford. 
8. In treſpaſs after iſſue joined the fun did not proceed, but 
retained another attorney, who altered the paper bos, by putting in a 
new plea for the plaintiff and alſo tor the defendant, by adding & 
prædictus defendens ſimiliter, without motion, or the defendant's 
conſenting, and ſo made the iſſue different from what it was. The 
Court were minded to ſtrike the attorney out of the roll, for thus 
altering the plea after niſi prius, and notice given for the trial, for 
though it may be altered before it be entered, yet the Court is to 
be moved, and the defendant to have coſts. 2 Roll Rep. 459. 
Mich. 22 Jac. B. R. Sulliard's Caſe. | 
9. The ftatute of Merton, cap. 10. gave power to make attor- 
neys in any Court; cites Com. 236. but the attorney muſt lock 
at his peril that that which he doth be a lawful act. Godb. 387. 
Arg. Paſch. 3 Car. B. R. oe 
Lin. Rep. Io. An attorney proſecuted three ſeveral actions of debt, every 
ag * . one of them being above 40l. and jo finable to the King, and procured 
accordingly; judgments to be entered on ail of them, no original! being ſued forth, 
and ſeems to yt the attorney had received the charges, as if they had been ſued 
ag KY forth, and alſo the fines due to the King; it was ordered that this 
S. C. in being done voluntary, and againſt his oath, which is, that he ſhall 
totidem not practiſe any deceit, he ſhould be put out of the roll, and caſt 
* over the bar, and committed to the Fleet, but he was not fined, 
upon Stat. being poor. Cro. Car. 74. Trin. 3 Car. C. B. Jerom's Caſe. 


Weſtm. 1 
cap- 29. ſays that to ſue eut a capias without an original is 4 colluſion in deceit of the Court men- 


tioned in that ſtatute, and cites 26 H. 6. 37. 


DL 306 ] 11. C. was in execution on a judgment; the plaintiff"s attorney 
without conſent of his client, acknowledged ſatisfaction on this judg- 
1 | ment; 


Attorney. 


ment; afterwards the defendant's attorney without conſent of his 
client, acknowledged anther judgment for the ſame debt, The parties 
were left to the remedies againſt each other, but both the at- 


toraies were committed for falſe practice. Sty. 129. Mich. 24 


Car. B. R. Cage's Caſe. „„ 

12. The juſtices of niſi prius cannot commit the attorney for 
not bringing in the venire, but in caſe of a trial at bar it is always 
done, per Eyre J. Cumb. 304. Mich. 6 W. & M. in B. R. in Caſe 
of Jones v. the Earls of Montague and Bath. | 

13. An attorney was fined for affigning errors notoriouſly falſe 
and frivolous. 2 Salk. 515. Hill. 8 W. 3. B. R. Pierce v. Blake. 

14. Attorney is not compeilable to appear for any one, unleſs he 
takes his fee, or backs the warrant, and then the Court will com- 
pel him; per Cur. 1 Salk. 87. pl. 4. Trin. 11 W. 3 B. R. Anon. 

15. H. an attorney of the Court, informed his clieut that he 
had entered up judgment two years before, but could not ſue 
execution, by reaſon of a writ of error pending, when i truth 
there was no judgment entered, and for this notorious practice was 
ordered to anſwer interrogatories; and here it was agreed, that if 
interrogatories be not exhibited in a week, the recognizance entered 
into for anſwering them is diſcharged of courſe. It was likewiſe 
agreed by Court, and Sir Samuel Aſhtree, Maſter of Crown 


Othce, that in all caſes the party has 4 juridical days to anſwer the 


_ interregatsries, though they be exhibited in vacation; but if he 
does not anſwer in that time, he is to be committed upon 
motion. 12 Mod. 310. Mich. 11 W. 3. Holland's Caſe. 

16. It is a great miſdemeanour in an attorney to take a warrant 
of attorney to enter judgment on a bond without a defeaſance ; and 
none but a ſworn attorney can take ſuch a warrant, per Hdlt., 
12 Mod. 298. Paſch. 12 W. 3. Anon. | 

17. If one attorney gives leave to another to practice in his 
name, he ſhall anſwer for all the vilianies and practices as he ſhall 
act in his name; per Holt Ch. J. 12 Mod. 660. Hill. 13 W. 3. 
Anon. | 

18. Motion for an attachment againſt an attorney, for pro- 
curing a tenant to be turned out of poſſeſſion, by getting another to 
perſonate him on whom he delivered a declaration in ejectment. 

See b Mod. 16. Mich. 2 Ann. B. R. Holderſtafte v. Saunders. 
' 19. If there are 2 defendants and 2 attornies, and one attorney 
aſigns error &c. without authority from both, the Court cannot 
help him; but he muſt take his remedy againſt the attorney. 
6 Mod. 40. Mich. 2 Ann. B. R. Shepherd v. Orchard. 

20. Attorney was ordered to anſwer interrogatories for foul 
practice, for oppreſſing the defendant by threatening to take him by a 
warrant from the chief juſtice, and by colour thereof getting money 
from him, and a note under his hand to pay more i not ſending him 
4% Newgate, for a treſpaſs pretended to be done to his wife, 8 Mod. 
109. Mich. 9 Geo. 1. Wright v. Maſon. 

21. Plaintiff”s attorney, after writ of error brought, artfully 
| | | delaying 


This is 2 
great collu- 
ſion in de- 
ceit of the 
Court. 2 
Inſt. 15. like 
Point. 


8064 = attorney. 


delaying ſigning his final judgment till the writ error was ſpent, 
and then brought an action of debt upon the judgment. The Court 
ordered proceedings in the action upon the judgment to be ſtaid, 
and a new writ of error to be brought at the plaintiff's attorney's 
expence. Barnes's Notes in C. B. 175, 176. Eaſt. 8 Geo. 2. 
Arden v. Lamley. | | 
22. 12 Ges. I. cap. 29. /. 4. 1f any perſon convicted of forgery, 
or of wilful and corrupt perjury, ſhall practije as an attorney, ſolicitor, 
or agent, in any ſuit or adtiau in any court of law or equity within 
England, the judges of the Courts where fuch ſuit or action is brought, 
ſhalt, on complaint er information theresf, examine the matter in a 
L 207 ] fummary way in open Crurt , and if it al appear te the ſatisfaction 
of ſuch judges that the perſon complained of hath effended, contrary 13 
this ac, the judges ſhall cauſe ſucb offender to be tranjparted for 7 
years to one of his Majeſty's plantations in America, in ſuch mauner 


und under ſuch penalties as felons are by law ts be tranſported, 


(R) Adtions by him for his Fees. 


I. BILL of privilege is brought by attorney of debt due by his 

client. He ſhall be named attorney in the bill, Contra it 
he ſues by original writ, and he may ſue by bill, and may be ſucd 
by bill by the privilege; for præſens in Curia. Br. Bille, pl. 29. 
| Cites 3 E. 4. 26. 

Astothe 2. 3 Fac. 1. cap. 7. No attorney or ſolicitor ſhall be allnved ary 
pines fee given to a ſerjeant er ccunſeilor, or money given to the clers in du 
es, F the Courts at Weſtminſter for copies, wileſs he have a ucket fub- 
this tarut® ſcribed by the 2 counſellor, or clerk, reſpectivelh, how much was 
any er received by them; and the attorney or ſolicitor hail give a bill of all 
ſcecial ac - other charges to his client, ſubſcribed with his name, before he ſhail 
tion upon a charge his citent with any fees or charges. And if any attorney or 
4 "= folicitor willingly delay his client's ſuit to work his own- gain, or de- 
fich. 22 mand by his bill any ſum he hath nat laid out, the party grieved ſhall 


Cir. B. R. have his ation againſt him, and recover his cofts with treble da- 
+ - he mages; and ſuch attorney or ſolcitor ſhall be diſcharged from practiſing 
any more. 

The ſtatute may as well be pleaded to an indebitatus aſſumpſit as to an action of debt, unleſs a ſpe- 
cial promiſe be laid; but to a ſpecial promiſe, or an inſimul computailet, it is no plea; per Cur. 
1 Salk. $6. pl. 1. Hill. 2 W. & M. in B. R. Berhenhead v. Fanſhaw. Show, 96. . 

Defendant pleaded the ſtat. 3 Fac. 7. againſt an action brought by an attorney, that he had not 
given a bill of charges; and good. 3 Salk, 19. Brooks v, Hayne, ——Raym. 245. Mich. 30 Car. 2. 
E. B. 8. C. 

AJumſſit on 3 ſeveral promiſ t, iſt, for money lent, zdly, on a quantum merit for buſineſs done at 
an aitorrey. And 3dly, on an infimul computaſſet. The defendant vleaded that the plaintiff gave 
him no bill before the act ion brought, according to the ſtat. 1 Jac. Per Cur. an account i; clearly 
out of the ſtatute, and it being pleaded to all the promiſes, the plea is ill for the whole; and juds- 
ment for the plaintiff. Comb. 126. Trin. 1 W. & M. in B. R. Gordon v. Powell. ——-Show. 46. 
Jordan v. Powell, S. C. adjudged for the plain iff. Carth. 57. S. C. adjudzed for the plaintiff 
without argument, becauſe the ſtatute extends only to money due for fees, and here the delendant had 
pleaded generally to all the promiſes laid in the declaration, and one of them being an infimul com- 
putaſſet, in which other money may be included, and ſo if the defendant would have the benefit of 
the ſtatute, he ought to have pleaded quoad the 2 firſt promiſes, and not generally to all. 3 

75 


Indebitatus aſſumpſit was brought by an attorney oi B. R. for his fees and diſboerſe ments 5 
| fer ing 
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ferding a ſuit in an inferior court. The defendant pleaded the ſtat. 3 Jac. cap. 7. and the Court held 
that this ſtatute extends only to attornies in the courts at Weitminiter. 1 Salk. 86 pl. 1. Hill. 
2 W. & M. B. R. Berkenhead v. Fanſhaw. Show. 96. Brickwood v. Fanthaw, S. C. and 
judgment for the plaintitt, Carth. 147. S. C. adjudged accordingly. 


3- An attorney brought an action of debt upon 8 ſeveral An NY 
rought 


o . ** | a b 
retainers, in all of which, except 3, the defendant had retained 44. * 
him to be attorney for another quamdiu placuerit the plaintiff and de- one wh; had 
fendant capiends his fees and expences of ſuit of the defendant, and the retained him 


other 3 retainers were in the defendant's own actions. After % 
: 3 - a ſuit for ane 
judgment for the plaintiff, error was brought, for that although an Jer; and 


attorney may have an action of debt for his tees &c. yet it ought 2r-7ifed '» 


to be againſt him for whom he is attorney, and not againſt the % ar a 
nc P antun 


ſcrvant cr ſolicitor who only retained him; but this was over- had a ver- 
ruled upon reading the record that the defendant retained him ict; and, 
capiendo of him the fees, which made it a good contract, and 7 
therefore the action well lies. The judgment was affirmed. C 30 


8 þ „ 
Cro. J. 520. pl. 4. Hill. 16 Jac. B. R. Bradford v. Woodhouſe. brought, all 
3 the Court 

held, that 4e lies not here but eaſe only, for the retainer being for another man wha agreed there. 
to, there is no cauſe of debt between him who retained and the attorney, and no contract or conti- 
deration to ground this action, but he may well have debt againſt him for whom he was retained ; and 
ſo judgment was reverſed, Cro. Car. 192. pl. 4. Trin. 6 Car. B. R. Sands v. Trevilian. This 
cCaſe was denied to be law; for though ſoliciting in J. N.'s caufe will not raiſe a contract from J. S. 
yet an expreſs promiſe from J. S. to pay for the ſolicitations ot J. N.'s canſe wiil make ita debt, and 
tie Ch. J. ſaid, he thought Roll's argument in the Caſe of Sands v. Trevilian not to be anſwered. 
2 Show. 421. pl. 287. Hill. 26 & 37 Car. 2. E. R. in caſe of AmBRross v. Ros, where it was hela 
that an indebitatus lay. Skin. 217. S. C. accordingly. An indebitatus aſſumpſit will not 

lie tor be ing an attorney to a 3d perſon, becauſe in that caſe his being attorney on record is what in- 
titles him to debt; and therefore if another promiles to pay, yet he for whom he is attorney on re- 
cord is not diſchurged, and therefore the other cannot in that caſe be liable to an indebitatus; per 
Holt. Ch. J. 7 Mod. 149. Hill. 1 Annæ B. K. : 


4. Attorney brought an indebitus aſſumpſit for fees, and [js 
not ir what court the fees were, and yet it was held good; for pro 
opere & labore hath been allowed, Cumb. 337. Irin. 7 W. 3. 
B. R. Anon. 7 | 

5. No rule ought to be. made for referring an attorney's out 
delivered to his client, unleſs there be an action pending thereon. 
I Salk. 332. pl. 8. Paſch. ꝙ W. 3. B. R. Springate v. Springate. 

6. An attorney of B. R. ſued in the Sheriff”s Curt for his ſees, 
and upon motion he was forced to refer it to the maſter; for that 
his perſon is under the power of the Court. 12 Mod. 251. 
Mich. 10 W. 3. Beal's Caſe. 

7. Executor of an attorney brought an action for fees, and 
law buſineſs done by his teſtator. The defendant moved to have 
the plaintiff's demand referred to the maſter; but denied, be- 
cauſe all the buſine/s was done in another Court, otherwiſe had it 
been done in this Court, or partly in this; beſides the plaintiff 
_ executor. 1 Salk. 89 pl. 10. Paſch. 5 Ann. B. R. Gregg's 

aſe. | | 
8. Attorney enconrages A. t fue B. and tells him if he will let 
bim frojecute B. it fall nt eg vim a at ibi; yet after 2 
one 
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citor ſha 


Attorney. 


done action lies for the attorney againſt A. Per Eyre Ch. ]. in 
C. B. 1726. | | | 
9. 2 Geo. 2. cap. 23. . 22 Enacts, That no attorney or ſolicitor 


of any of the ſaid Courts thall commence or maintain any action for 


fees, diſburjements at /aw or in equity, till the expiration of one 
month after he ſhall have delivered to the party, or left for him 
at his dwelling-houſe, or laſt place of abode, a bill of ſuch fees 
&c. written in a common hand, and in Engl: (except law terms and 
names of writs), aud in words at length (except times and ſums), 
hi. bill ſhail be ſubſcrived with the proper hand of ſuch attorney or 


ſolicitor ; and upon application of the party chargeable by ſuch bill, or if 


any oth.r perſen in that behalf authorized, to the Lord, aucellor er 
the Maſter of the Rolls, or any of the courts af eſaid, or to a judge or 
baron of any of the ſaid courts, in which the buſmeſs contained in / ch 
bill, or the greateſt part thereof in value ſhall have been tranſas ; 
and upon the jul miſſion of ſaid party, or ach other perſon authorized to 
pay the ſum that upon taxation ſhall appear to be due, it ſhall be lawful 


for the Lord Chancellor &c. to refer the ſaid bill (though no afiim ar 
fecit ſhall be then depending in ſuch Curt touching the ſame) to be taxed 


by the proper cer, without any money being brought into Caurt; and 
if the attorney or ſolicitor, or the party chargeable by ſuch bill, having 
aue notice, neglect to attend ſuch taxation, the officer may proceed to tax 
the bil ex parte (pending which reference and taxation no action 
hall be proſecuted tauching the ſaid demand), and upon taxation of ſuch 
bill the party fhall pay to the attorney or ſalicitor, or to any perſon by 
him authorized, that ſhall have been preſent at the taxation, or as the 
Court ſhall direct, the ſum whic' ſhall be found duc, which payment ſhall 
be a diſcharge of the bill, and in default thereof the party ſhall be liable 
to an attachment or proceſs of contemi ar ſuch other proceedings at 
the election of the attorney or ſolicitor, as ſuch party was before liable 
to; and 4 on fuch taxation it ſhall be found that the attorney or foli- 

have been v paid, he ſhall r, lan to the party intitled, or 
to any perſon by him authorized, if preſent re feitling thereof, or 
otherwiſe as the Court ſhall direct, all the money that the cer jhall 


' certify to have been overpaid; and in default theregf the attorney or 


ſolicitor ſhall in like manner be liable to an attachment, or precejs if 


contempt, or ſuch other proceeding, at the election of the party, as he 
would have been ſubjett to if this att hi not been made; and the ſaid 


Courts are required to award the coſts of ſuch taxation to be paid by 


the parties according to the event of the taxation, viz. if the bill taxed 


be leſs by a oth part than the bill delivered, then the attorney or ſoli- 
citor is to pay the coſts; but if it be not leſs, then the Court in their 


dijcretion ſhall charge the atterney or client, in regard to the reaſon. 


ablenejs or unreaſonableneſs of ſuch bills, 


(S) What 


as eto +. 3 


Attorney. 


(S) What Pleas the Defendant may plead after 
his making an Attorney. 


1. I replevin of beaſts, notwithſtanding that the defendant has 

made attorney againſt the plaintiff, yet he may ſay after, 
that the plaintiff 1s his villeiu. Thel. Dig. 207. lib, 14. cap. 6. 
ſ. 1. cites 3 E. 3. 69. 101. and Paſch. 29 E. 3. 24. 

2. In writ againſt the warden of an hoſpital and two freres, the 
freres after they had made attorney were received in proper perſon 
to flead to the writ, becauſe they were not named confreres to any. 
Thel. Dig. 207. lib. 14. cap. 6. ſ. 2. cites Mich. 6 E. 3. 278. 

3. And in dower avainſt a guaraian, after that he has made at- 
torney, he may fay in proper perſon that he is not guardian. Thel. 
Dig. 207. lib. 14. cap. 6. ſ. 3. cites Hill. 8 E. 3. 383. 

4. And /o may he do in aſſiſe of mrtdanceflor, Thel. Dig. 
207. lib. 14. cap. 6. f. 1. cites 22 Aſſ. 4. 

5. After making an attorney in a perſonal action, the defendant 
cannot ſay that there are two others of the ſame name within the 
county as he is, and demand judgment of the writ, becauſe the 
plaintiff has not given a diverfity of names. Thel. Dig. 207. 
lib. 14. cap. 6. ſ. 4. cites Paſch. 28 E. 3. 94. 

6. It is held for law, that after making an attorney, the defen- 
cant in proper perfon cannot plead mifne/mer of himſelf, but 
otherwiſe it is if he be within age at the time that he made attorney. 
Thel. Dig. 207. lib. 14. cap. 6. ſ. 5. cites Mich. 3 H. 6. 16. 
32 H. 6. 36. and 19 H. 6. 2. 

7. Where a man appears as attorney for a corporation which 18 
mijnamed, and imparles, they ſhall not plead miſnoſmer in abate- 
ment of the writ after, notwithſtanding that he has not put in 
his warrant ; for the Court compelled him to have warrant, and if the 
party comes and tenders to dijallow him, this jhall not be admitted, 
but he ſhall have action upon the cafe againſt the attorney, and 
the corporation was not ſuffered to put warrant in according to their 
true name; quod nota, Br. Garrant de Attorney, pl. 15. 
cites 15 H. 7. 14. | 
8. Action againſt the Dean and Chanons of the Chapter of St. F. 
in Meſiminſter, they appeared by attorney and imparled, and after 
came and ſaid, that they were founded Sc. | by the name of 7 St. 
Mary and St. Stephen &c. judgment of the writ ; and by all the 
juſtices he ſhall not have the plea, and though there be no warrant 


in, the Court ſhall compel the attorney to put in warrant. Br. 


Attorney, pl, 49. cites 15 H. 7. 14. 


7. Plead- 


_ 
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(T) Pleadings. What Pleas Attorney may plead, 
And what ſhall be ſaid contrary to his Warrant, 


Whereon? 1, IT was held, that attorney cannot ple ead miſeoner of his 


is made ge- 
rc maſter by matter in fa averrable per pats, but he may plead 


: accord. A thing apparent which falls in law, and in judgment of the Court; 
ME#s _ and yet the writ there was brought againſt the guardian of an 

for e f hoſpital, and againſt one Frere Reb. and Frere Rich. who 
bis maſter, Would have abated the writ by plea of attorney, in as mich as 


hemaypleal they were not named confreres, and were not received by Herle, 


iel. Dig. acc. lib. 13: cap. 15. ſ. I. cites Mich. 6 E. 3. 278. 


ot his maſ- 
ter. Thel. Quæte. 
Dig. 2-0. 
b. 13. cap. rg. ſ. 3. cites Mich. 8 E. z. 421 rea nit of the pr oper name of his maſter. Attor- 
ney 84. 8 f 
2. In dower againſt a 3 of the land and heir dc. the 


tenant by attorney cannot plead that he has nothing but only for 


term of years of the leaſe of juch a one who is guardian &cC. Judg— 
ment of the writ &, Thel. Dig. 280. lid. I 2. 282 15. f. 2. 
cites Hill. 8 E. 3. 383. per opinionem. 


e n they. — — 1 . — bc. « INE I * 
* N 2 * . « $ -4 
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'4 2. In farmeden againſt A. and Je. one Ro. arju wered as guardian 
; for A. and as attorney for Jo. and fceſ the entire tenancy jeverali; 
4 for each of them, abique hoc that the other any thing | ad Kc. and : 
3 it was ſaid that he may well do ſo, notwithſtanding that he be the - 
1 ſame perſon. Thel. Di ig. 200. lib. 13. cap. 5. 1. 4. Cites Hill. n 
ö E. 3. Attorney 71. 
'1 4. In treſpaſs again/? Je. Bereſorde, and Jo. the ſom of Adin: F 
4 Bere, garde. Jo. Bereforde by attorney was received to an, that he c 
and Jo. the ſon of Adam was the fame perſon, and * twice named a 
&c. but ciherwile it ſhould be if the attorney had his warrant of 1 
attorney for Jo. ſun of Adam Bercforde alfo &c. Thel. Dig. 1 
201. lib. 13. cap. 1 5. ſ. 5. cites Paſch. 17 E. 3. 24. p. 
5. In writ againſt the prior of Wigorn, it was pleaded by at- 
torney, that there was the prior de freres preachours, and there the 3 
prior de naſire 4. in Migorn. judgment of the writ for non— _ 


certainty &c. and it was held good, per Cur. Thel. Dig. 203. 

lib. 13. cap. 15.f. 8. cites Mich. 25 E. 3. 48. | 

Thel. Nie. 6. Alfie againſt a feme, and her a fleaded, that ſhe was 
rrp 4 covert baron, her laren nat named; judgment of the writ &c. and 
cites S. C. ſome ſaid, that the attorney ſnall not have the plca, but the aſlile 
butſays, es was awarded thereupon ;3 quod nota; and ſo he had the plea. 


that Heric 
re Br. Garrant de Attorney, ol 23. cites 26 Afl. 18, 
ttreot, ; 
Mich. 6 E. 3. 278. but the reporter held the plea good, | 


wh va, way 
ax a Calls; ob 


7. The defendant by attorney pleaded that the plaintiffs villein 
regardant to his manor &c. and held good, but it ſeems that he 


was his general att:rncy in all pleas, who might well plead ſuch 
plea. 


Wine 


* 
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plea. Thel. Dig. 201. lib. 13, cap. 15. ſ. 10. cites Trin. 31 E. 3. 
Attorney 68. and fays, it is a good plea by attorney. 39 E. 3. 


47. 22 All. 4. | C 311 
8. In precipe quod reddat, per Finch & Mowbr. a man ſhall F. N. B. 27. 


not ſay by attorney that he is a villein, and holds in villeinage of F. {9 mY 
not named, judgment of the writ, for his perſon ſhall not be bound there (a) 
villein by attorney; contra in perſon, Br. Attorney, pl. 15. cites . E. 
' cites 41 E. 3. 8. 3 8. 


Attorney for 
| E-fendant cannot confeſs that bis maſter is a villein. Thel. Dig. 201. lib. 13. cap. 15. f. 6. cites 


Hill. 21 E. 3. 9. | | 
But he may ſay that his maſter holds in villeinage, which amounts to nontenure. Thel. Dig. 201. 


lib. 13. cap. 15. l. 6. cites Hill. 2: E. 3. 9. and 41 E. 3.8 


. But in treſpaſs the defendant was permitted to confeſs that The 
he is villein to the plaintiff, by attorney, quod mirum. Br. Attor- _ _ . 


ney, pl. 19. cites 44 E. 3. 2. | cites S. C. 
| | „„ | | and Hill. 
1 8. 4. Villeinage 40.——— Tf the plea of villeinage be in bar, it may be pleaded by attorney. F. 
N. B. 27. (A) in the new notes there (a) cites 29 E. 2. 41. a. b. and Kelw. 135. An attorney 


is: a plaintiff or defendant cannot confeſs villeinage in his client z for his warrant ad perdendum vel 
lu:randum goes to the matter of the ſuit, and not to the perſon. Jenk. 283. in pl. 12. | 


10. A prior by attorney was received to plead that his maſter Treſpaſs by 

was cammoign to ſuch an abbot, removable at will, who has no ©” abbot and 
” Mgt RO 6 : - A Commulgnesy 
covent, nor-..college, nor common ſeal &c. Thel. Dig. 201. the geicn- 
lib. 13. Cap. 15. f. 12. cites Mich. 44 E. 3. 32. dant made 


dq for OY» and 


faid by attorney mat the monk is his commuigne, and not the commyuigne of the plaintiff, judg- 
ment it he thall be anſwered, and had the plea by attorney, Quod nota bene. Br, Garrant de Attor- 


ney, pl. 46. cites 21 E. 4. 44» | | 
11. In mortdanceſtor, the defendant by attorney may ſay that 

the demandant is a baſtard, Thel. Dig. 201. lib. 13. Cap. 15. 

{. 13. cites Paſch. 9 H. 5, 6. 
12. Where the defendant is ſuppoſed to be of one vill, he can- 

not ſay by attorney that he was never abiding at this vill, but at 

another vill. Thel. Dig. 201. lib. 13. cap. 15. f. 13. cites 

Paſch. g H. 5. 7. and 8 H. 6.9. 19 H. 6. 1. 9 E. 4. 30. 48. and 

1H. 6. 1%. 1 | | 
13. Attorney may plead all that enlarges the name of his maſter, As in waſte 


ard that ſtands with the record, but nothing that is contrariant ts it. 2 
Br. Garrant de Attorney, pl. 41. cites 2 H. b. II. 9 — 
5 of A. tC ate 


torney may ſay that his client is a Counteſs, no! named Counteſs ; for it ſtands with his warraiit. Br. 
Garrant de Attorney, pl. 4'. cit-s S. C. —Þr. Attorney, pl. 3. eites S. C Thel. Dig. 201. 
lib. 13. cap. 15 f. 14. cites 6 H. 7. 4. and 14H. 6. 18. S. P. 

la treſpaſs a man may appear hy attorney, and ple ad 25 be is and was Fc. an Earl, not named 
Earl, judgment of the writ; -for this is as much as the warrant contai's and mer; per Paſton and 
Juyn Ch. J. but guerre inde, for name of dignity 1s pa:cel of his name, and theretore now he is ano= 
ther perſon, and //.s proves a miſnoſmer ; therefore it ſeeins that he cannot have this plea by attorney, 
for it is contrary to the warrant. Br. Garrant de Attorney, pl. 19. cites 4 H. 6. 8. 

Attorney may /ay that his maſler is a Viſc oun!, ſcilicet, a Lord not named LV. count, judgment ot the 
writ, notwithſtanding his warrant, for it ſtands wich his warrant. Br, Garraut de Attorney, pl. 26s 
eites 6 H. 7, 14. 

14. Aud may ſay that his maſter is a Knight, nat named Kniodt, Formedon as 
Judgment of the writ, Br. Garrant de Attoracy, pl. 41. Citcs 2 H. 3 #J 8 0 
6. 11. | | aid that 
Vol, III, Eu of | 


an — 

F 4 . o 

_ nnn ,, 96 ä 
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be was a Knigh: the day of the writ purchaſed; Pigot ſail in this fame action, You made attor rey ira 
of 7. N. who is eſtopped; and per Choke, Danby, and Needham, Knight is parcel of his name, there. 


fore ke hall not de the plea; but per Littleton and Young he ſhall have the plea; for it tangy © 


with the warrant ot attorney. Br, Garrant de Attorney, pl. 34. cites 8 E. 4. 23.——=S. Pp. Thel. 
Dig. 201. lib. 15. cap. 15. ſ. 14. cites Trin. 2 H. 4. 11. 39 H. 6. 49. 4 E. 4. 17. and 8 E. 4. 
22. [but it ſhould be 23. a, pl. 39.] Quzre, And 6H. 7. 14. | 


T5. But attorney cannot plead that which diminiſbes the name if 
his maſter. Br. Attorney, pl. 3. cites 2 H. 6, 11. | | 
[ 312 } 16. Grardian of an infant may plead that which is contrary ty 
the record or name, for he is admitted guardian by the Court; 
contra of attorney, for he is made attorney by the party. Br, Gar- 
rant de Attorney, pl. 50. cites 3 H. 6. | 
Br. Attor- 17. In debt, it was agreed per Cur. that the attorney of the 
ney» pls. defendant all not plead miſnoſmer of the plaintiff, no more than miſ- 


cites 8S C.— x nur 
Thel. Dig. noſmer of his maſter, for the name of the one and the other is 


201. lib. 13. compriſed in his warrant, ſcilicet, A. B. ponit loco ſus F. S. againſt 
wha --J A. P. Br. Miſnoſmer, pl. 5. cites 3 H. 6. 55. 


F N. B. 27. : : 
(A) cites Paſch. 41 E. 3. and Mich. 45 E. 3. Fitzh. Attorney, 52. The defendant ſhould n+ 


plead miſnoſmer in abate ment by attorney, and ſuch plex might de refuſed : but the receiving it is 10 
eaule of demurrer; per Holt Ch. J. 12 Mod. 273. Hill. 11 W. 3. Cremor v. Wicket. 


18. The defendant by attorney cannot plead the miſno/mer of | 


the plaintiff; for in warrant of attorney is compriſed the name as 
well of the plaintiff as of the defendant, per tot. Cur. Thel. 
Dig. 201. lib. 13. cap. 15. ſ. 15. cites 3 H. 6. 56. 


19. In action upon the ſtatute of liveries, the d-fendant mad 


attorney, and was named of C. and therefore he could not ſay after 
in proper perjon that he abode at S. the day of the writ purchaſed, 
and always after, and not at C. quod nota. Br. Garrant de At- 
torney, pl. 13. cites 8 H. 6. 19. per Cur. 


Aster ile 20. In debt againſt J. S. of H. in the county of C. the defendant ſaid 
one by attorney that there i: W in C. and H. in B. and none without 
| addition in the ſame county, judgment of the writ ; and per Cott. |, 


where the 
dc tendant is attorney may plead miſnolmer of the vill; for it is not parcel 


* ef the name of his maſter, by which the plaintiff replied, that it is 
be may plead the vill of H. in the fame county without addition, Priſt. Br, 
dy attorney, Attorney, pl. 83. cites 10 H. 6. 26. 8 


that there | | | | 
are u Dales, and net without addition &c. for this is mt repugnant to the warrant of attorney. 


Thel. Dig. 201. lib. 12. cap. 15. f. 12. cites Hill. 8 H. 5, S. 10 H. 6. 27. 19 H. 6.36. 35 H. 6. 


x. 22 H. 5. 49. 39 H. 6. 49. 18 E. 4. 10. 22 E. 4. 1. per judicium. 21 E. 4. 37. 61. and 5 E. 4 


47. but contra it is ſaid, 9 H. 5. 8. and 10 H. 7. 4. and 2 E. 4. 31. and 2 R. 3. Eſtoppel. 8 1. 


Desti. D. 21. It is held that the defendant cannot plead by attorney 13 
 &. He fuch vill, nor hamlet, nor lieu conus hors &c. as is ſuppoſed by the 
made attor- 3 5 12 . 

xy, and yet addition. Thel. _ 201. lib. 13. cap. 15. ſ. 16, cites Paſch, 
n H. 6. 33. and 19 H. 6. 36. 


ted to pie 
that there is a place called D. in the vill of R. in the county aforeſaid, abſue hoc that there is any vill, 


hamlet, #1 lieu con out of the vill and hamlct called D. in the ſame county, and had the plea; quod 
mirum, becauſe it ſeems that it is contrary, and does not ſtand with, Br. Garrant de Attorney, pl. 


14 cites 21 H. 6. 46. | 
Thel. Dig. 22. Action againft J. prior of the monaſtry of St. Peter M. 


201. U. 13. if the defendant imparles by attorney, there the attorney or his * 
1 
3 | he 


Attorney. 312 


| Hall nat ſay that the church is founded of St. Peter and Paul, judg cap l. i. 


ment of the writ z for this does not ſtand with, for the one is con- my » 7 


trary ts the other, for all is his name, Br. Garrant de Attorney, 1;.—— 


42. Cites . 6, . S. P. Br. At. 
p 7 35 I torney, pl. 
40. cites 15 H. 7. 14. And in writ againſt the Abbet of Sempringham, he ſhall not ſay by attarnay 
that his name by the foundatio! is At of the Abbey Beatz Marie de Sempringham. Thel. Dig. 
201. lib. 13. cap. 15. ſ. 17. cites Mich. 8 E. 4.9. 


23. Cutra of Over D. aud Nether D. for this is only addition and N there 
Is fuck; a 


not parcel of the Halle. Br. (Tarrant de At Ys pl. 2. ite Cale 12 H 
J he 
35 H. 6. L 


| 7. 14 of the 
college of St. Stephen's of W. Ibid, 


24. In debt againſt F. I. of London, the attorney cannot plead | 313 
that the defendant abides in the Tower of London, which is not parcel Br Brief. pl. 


317. cites 


ef London z judgment of the twrit ; by the beſt opinion, Br. Gar- - 


' rant de Attorney, pl. 30. cites 4 E. 4. 17. | 


25. Treſpaſs againjt F. B. of &c. and the warrant was F. B. Thel. Dig. 
de parochia de A. poſuit loco ſus & c. and the attorney pleaded that i 
there are two vill in the ſame pariſh M. and N. and he abode at N. 21. cites 
and therefore ſhould be named of the vill, and not of the pariſh, and 8. C.—— 
by four juſtices the warrant of attorney is no eſtoppel to him to „5 
plead this matter; for it fands with the warrant, and is not con- Seu 7 the: 
trariant, by which the plaintiff paſſed over. Br. Garrant de At- defendant 


torney, pl. 28. cites 5 E. 4. 125. 2 


| the aay 

tie writ purchaſed he was abiding at T. in F. abſque hoc that he ever abode at T. near F. and Te 
Cur, this plea is clearly contrary to his warrant of attorney, by which the atrorney obtained day t 
lade his client in perſon, à ho came After in perſon, and ſaid, that he was abiling at T. in F. adſzue 
pc, that he was ever of T. near J. and per Cur. he ſhall not have this plea; for if there is T. in F. 
and not T. near F. he may ſay, that no ſuch villas T. near F. in the ſame county, by which he faid 
thatthere is T. in F. ard T. near F. and that the day of the writ purchaſed he was abidirg at T. in 
F. but abſque hoc, that he was ever abiding at T. near F. but it was upon obligation; theretore mitor 
that the obligation had not been eſtoppel. Br. Garrant de Attorney, pl. 39. cites 21 E. 4. 75. 


26. Entry again/? the Abbot of S. who 752 by attorney that it is 
founded by the name of Abbatis Beate Marie de S. and becauſe 
this plea is contrary to his warrant of attorney, therefore by all 
the Juſtices non allocatur, and the defendant agreed to anſwer, 
Br. Garrant de Attorney, pl. 33. cites 8 E. 4. 9. 
27. But where his maſter is named F. S. of D. he may jay that P-dtagainf 


there are tw9 D's, and none without addition ; for this is addition, a 223 
and no part of his name as above. Ibid. dant by at- 
tarney ſaid, 


that there is Over D. and Nether D. in the ſame county, and none without additicn; judgment oi the writz 


ad per Brian the attorney ſhall not plead his plea ; for it is contrary to his warrant ; but at leſt it was 


agreed that he ſhall have the plea, for it ſtands with &c. and is wot contrary. Br. Garrant de Attorney, 
pl. 38. cites 21 E. 4.31, 


28. But it was ſaid, that by ſpecial warrant, as M. S. who is 
here impleaded by name of J. S. poſuit loco ſuo &c. there he may have 
the plea; quære inde of miſpriſion of a proper name of baptiſm. 
Br. Garrant de Attorney, pl. 33. cites 8 E. 4. 9. 
29. It is ſaid, that attorney who has ſpecial warrant ſhall plead Warrant of 
mſnofmer of his maſter, in ſuch form, viz. W. S. who is impleaded ve 5 
| | =  & by 
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313 Attorney. 


mayor and hy name of M. B. po. lo. ſus &c. Thel. Dig. 201. lib. 13. cap. 
commonalty 15. ſ. 17. cites Mich. 8 E. 4. 9. but ſays, that ſuch warrant was 


all b. gene- 


ra/accerzirg not admitted per Cur. Mich. 5 E. 4. 108. but ſays it was granted 
te 51 writ, per tot. Cur. that ſuch ſpecial warrant is good, and that ſuch at- 
and decade torney ſhall plead miſnoſmer &c. Mich. 21 E. 4. 16. 


it is that he 

Mayor and : 

c.tze s poſuit loco ſuo, he ſhall not plead miſnoſmer, per Brian Ch. J. and therefore he Mall have in 

ſuck cate pecial warrant of attorney by heir very names of incorporation, and then rhe attorney ſhall 
lead M erer, quod fuit conceſium, per tot. Cur. Br. Garrant de Attorney, pl. 36. cites 21 


„ 
Thel. Dig. 30. In treſpaſs by an abbot, if the defendant by attorney pleads that 


301.1id.13. % 1bbot was depoſed after the laſt continuance before J. N. this is a2 


Eap. 15. f. p | 
e. good plea for the attorney, and not contrary to his warrant; for 


425. S. P. his warrant was good once that the defendant poſuit loco fus D. C. 
_ agar ſi the abbot of H. Br. Garrant de Attorney, pl. 16. cites 9 


E. 4. 29. 
21. And he may plead that he is dead. Ibid. 


Thel. Pig. 32. Dower again/? a guardian who made attorney the laſt term, 


201. lib. ig and imparlea, and at the day came the attorney, whoſe warrant wa; 
f 374 3 quod J. B. cuſtes terræ & heredis Sc. poſuit loco ſus &c. and now 
19. cite the attorney ſaid that at the day of the writ purchaſed, nor after the 
Mich.g E. defendant was net guardian, judgment of the writ, and was ouſted 
EE of the piea by award, becauſe it is contrary to the warrant, Br. 

as Garrant de Attorney, pl. 17. cites ꝙ E. 4. 31. 5 
Thel. Dig. 33. And yet it was agreed that by attorney a man ſhall plead iu 


291. lib. 3. debt ne ungues executor, or ne ungues adminiſtered as executor, inal- 


18. f. TINY R k 
* much as the adminiſtration there is only the effect of the matter. 
Mich. 9 E. I bid. 8 | 
4.33. 42 | 
S. C. Br. Garrantde Attorney, pl. 18. cites 9 E. 4. 40. that he may plead ſuch plea, becauſe 


It is in bar. Thel. Dig. 201. lib. 13. cap. 15. ſ. 22. cites 9 E. 4. 42. S. C. 


Thel. Diz. 34. And per Choke, in debt againſt J. filium & heredem I. 
= N B. if he makes attorney he cannot plead after that he has an elde, 
1G. cites brother, or that he ira baflard. Ibid. | 

Mich 9 E. | 

4- 33- 42. S. C. 


Thel. Dig. 35. And in debt againſt adminiſtrators, the attorney cannot ſa} 


3 that the adminiſtration was not committed to him, Br. Garrant de 
19. cis Attorney, pl. 17. cites ꝙ E. 4. 31. 
Mich. 9 E. | 
&- 3.22 $5 C. But in writ by ne as admin, rater, the deſendant by attorney may ſay, that the 
edminifiration Was not commitied to the plain! ff, Thel. Dig. 20:. lib. L3. cap. 25. 6 13; cites 
Paſch. $4 H. 5, 6. | 
36. The tenant ſhall plead nontenure by attorney. Thel. Dig: 
201. lib. 13. cap. 15. f. 19. cites Mich. 9 E. 4. 33. 42 
ad 3 7. Debt againſi executors who appeared by attorney, who iu 
tors, pl. &. parled to another term, and at the day came and faid, that he died 
——Thel. inteſlate, and the adminiſtration was committed to him by the ord: 
Dig.2-1.1ib. nary; judgment of the writ as executor, and per tot. Cur. he 1s 


14 eftippea by the warrant of attorney and the imparlance ; for this 


42.S.C. 15 in a manner but miſnoſmer. Br. Garrant de Attorney, pl. 18. 


cites 9 E. 4. 40. | 
38. In writ againſt a prior he ſhall not ſay by attorney that he 
1 


. 


AA my K 


Attorney, 


75 depoſed, unleſs it be after the laſt continuance. Thel. Dig. 202. 
lib. 13. cap. 15. f. 23. cites Mich. 18 E. 4. 20. 

39. In quare impedit againſt ſeveral the plaintiff counted, and 
the defendants impar.ed by attorney, and after one ſaid that there is 


10 ſuch R. S. as one of the defendants the day of the writ purchaſed, & C 


nor ever aſter; and by the opinion of the Court, if the warrant 
was joint, none of them ſhall have the plea ; but if ſeveral warrants 
were ſent, then every one ſhall have the plea, but the attorney who 
was not in eſſe; for it is contrary to his warrant, Br. Briet, 
pl. 384. cites 20 E. 4. I. | 
D. An attorney who is informed to plead a matter which he 

cannot plead by conſcience, he may plead that non 2/7 veraciter 
informatus &c. and this is ſufficient for him in writ of diſceit 
againſt [brought by] his client. Br. Attorney, pl. 76. cites 20 
E. 4. 9. | 

4. againſt 7. I. of C. The defendant appeared by 
attorney, and imparled, and at the day ſaid there is Eaſt C. and IV:/t 
C. and none without addition, judgment of the writ ; and per tot. 
Cur. he ſhall have the plea if it be upon an obligation, becauſe 
it ſtands with the warrant, Br. Garrant de Attorney, pl. 43. 
cites 2110 

42. Contra per tot. Cur. if he be named of C. in the obligation, 
and the reaſon ſeems to be, inaſmuch as.he ſhall then be eſtopped 
to ſay that there is no C. without addition. Quod nota, Ibid. 

4.3. In debt againſt F. S. of D. the attorney cannot plead that 
the defendant the day of the writ purchaſed was at F. abſque hoc that 
he was ever converſant or abiding at D. For this is contrary to his 
warrant ; but the defendant himſelf may plead it well. Br. Gar- 
rant de Attorney, pl. 37. cites 21 E. 4. 17. 

44. A man ſhall not have plea by attorney which is contrary to 
the warrant, Br. Brief, pl. 457. cites 21 E. 4. 75. 

45. Attorney may diſclaim in the tenancy for his maſter. Thel. 
Dig. 202. lib. 13. cap. 15. ſ. 25. cites Paſch. 9 H. 7. 24. 


44.8. 
Attorney, pl. 102. cites 22 E. 3. 25. 
An attorney may 4i/c/aim tor his maſter 


pl. 71. cites 9 H. 7. 24. 

46. An information for an aſſault and battery was exhibited 
azainſt F. Weſtiy, alias Weſly. The detendant appeared gratis by 
attorney, and pleaded in abatement that he was the perſon againſt whom 

the information was exhibited, and that his name was Iſley, abſque 
hoc &c. The King's attorney demurred. It was objected that 
Weſtly and Weſley were the ſame name, and idem ſonantia, 
though differently ſpelt. 2dly, That the defendant could not 
plead miſnoſmer upon his appearance gratis, and by attorney, but 
ought to have been brought in by proceſs, and pleaded in proper 
perſon that the King's attorney might be ſatisſied of the identity 
of the perſon, and 3 H. 8. 55. was cited to this purpoſe. But 
per Cur. TY and Weſley are different names, and ought to be 


pronounced differently, and that a pronunciation of them as the 
ſame 
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Br. Garrant 

of Attorney, 

pl. 25. eites 
3 


Thel. Dig. 


202. lib. 13. 


cap. 15. ſ. 24. 
cites S. C. 


Jenk. 52. 
pl. 100. S. P. 
and that in 
ſo doing he 
does his 


=— 7 
duty . 


( 315 J 


Thel. Dig. 
201. lib. 13. 
cap. 1 ö. ſ. 7. 


cites 22 Aſſ. 
In aſſiſe of mortdanceſtor the attorney of the tenant di/c/aimed for his maſter. Br. 


in plea of land contra of bailiff in aſſiſe. Br. Attorney, 
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Attorney, 


ſame is vicious, and no rule to judge by. It was alſo held, that if 
the defendant apprehended himſelf to be the ſame perſon againſt 
whom the information is exhibited, he might appear without 
proceſs, and plead miſnoſmer by attorney, that ſuch a plea lies for 
the defendant upon a gratis appearance. See 3 E. 4. 15. 21 Hl. 
7. 9. and that it may be by attorney. The law is now fettled 
upon ſeveral authorities, and the frequent practice of the Court, 
and that the reaſon why it was not allowed formerly ta be by attorney 

vas, vecauje warrants of attorney were general, naming the parties 
enly as they were named in the writ, which warrants being of record, 
were eſtoppels ta attornies to plead miſnoſmer. See Br. tit, Gar- 
rant de Attorney, and Miſnoſmer. And fee 5 E. 4. 108. where 
the firſt ſpecial warrant appears; and it was held that the King's 
attorney, by demurring, allowed the defendant to be the ſame 


_ perſon in the information. MS, Rep. Trin. 4 Geo. B. R. The 


King v. Weitly. 


(U) Where ſeveral Attornies are for the ſame De- 


fendant, in what Caſe they may plead ſeveral Pleas. 


I. JN aſſiſe it was ſaid for law, that if a man has 2 attornies, and 

the ane tdi render the land, and the other will defend it, or 
if deed be pleaded in bar, and the one will confeſs the deed, and the 
other wil deny it, the plea of him who pleads beſt for his maſter 
ſhall be taken. Br. Attorney, pl. 62. cites 19 Aſſ. 10. 


the ether te the afſiſe, the plea to the afſiſe Mall be taken as if the party himelf had fo pleaded, 2nd 
then the general iffue waives the bar. Contra of two guardians for an infant; for there the meji 
Len:ficial plea bull be taken, Br. Garrant de Attorney, pl. 31. cites Fitzh. Aſſiſe, 120. 20 E. 3. 


O 315 J 2. In formed by the Ld. Brook againſt the Ld. Latimer, the 


tenant made ttos ſeveral attornies, and the one demanded the view, 
and had it, and at the day the tenant and the attorney wha demanded 
the view made default, and the other attorney caſt eſſcign; and per 
Yaxley, the eſſoign does not lie; for the tenant has an attorney 


who is not eſſoigned. But per Cur. the effoign caſt by the one 


ſtall excuſe the default of the tenant, and of the other attorney; 
and per Coningſby, he who will have two attornies in C. B. ought 
to put in tw warrants of attorney ; for one warrant conjunctim 
& diviſim is not uſed there. And per Brian, where a man has 
to attornies, and the one pleads one plea, and the other another plea, 
this ſhall be taken a double plen, and fo the demandant may de- 
mur, and after the tenant dared not demur, but appeared ; and it 
was faid there, that 18 H. 6. 20. and 11 Hf. 4. 53. and 13 R. 2. 
the tenant durſt not demur in the like caſe, but appeared as here; 
ſo quære. Br. Attorney, pl. 72. cites 12 H. 7. 8. | 


(W) What 


r 


Attorney. 


(W) What may be done by Attorney. 


1. Stat. Merton, cap. FEY ACTS, That every freeman that owes 
10. 20 H. 3. fuit to the county, tithing, hundred, or 


wapentake, or court baron may take attorney to do his ſutit for him, 


The ſuitor muſt make a letter of attorney under his ſe al. 


2. One may do that himſelf which he cannot do by attorney, 
as the lord may beat his villein, but a ſtranger cannot do it for the 
lord; and the lord may diftrain for rent when 1t 1s not behind, 
and the tenant ſhall not have treſpaſs ; but if the bailiff diſtrain 
when no rent is arrear, treſpaſs lies againſt him. Arg. Godb. 
387. cites 2 H. 4. 4. 9 H. 7. 14. 

3. Proviſe reſerved to the feoffor, to make leaſes for 3 lives or 
21 years, he cannot do it by attorney, becauſe he has but a par- 
ticular power which is perſonal to him. 9 Rep. 76. in Comb's 
Caſe, cites it as reſolved by Wray and Anderſon Ch. J. at Suf- 
folk Aſſiſes, 24 Eliz. 
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This ſta- 
tute extends 
not to ſuit 
real. 2 
Init. 99. 

2 Inſt. 100. 


o Rep. 76. b. 
S. P. and 
cites S. C. 
and alſo 11 
H. 4. 78. b. 
1 H. 6. 6. a. 
33 E. 3. 
Treſpals 
253+ 
Becauſe it is 
not a leaſe 
of the landy 
but a decla- 
ration or the 
tirſt uſe, and 
the leſſee 

co mes in 


vpon original agreement, upon the firſt feoffment ; per Jones J. Palm. 436. in Cafe of Hard win v. 


Warner, cites Comb's Caſe, and 8 Rep. Whitlock's Caſe. 


4. There are ſome things per/ona!, and fo inſeparably incident, 
that they cannot be done by attorney, as doing of homage and 
fealty, 9 Rep. 76. Trin. 11 Jac. in Comb's Cate. 

5. At common law a man might /evy a fine by attorney, as 
well as confeſs an action, and the attorney himſelf might enter 
and record it, though the party did not make conuſance, and of 
this great miſchief followed, and oftentimes diſheriſon, and there- 
fore it was ordained by the ſtatute de finibus & attorn. that a fine 
{hall not be levied before that the parties went before the juſtices 
in proper perſon, fo that the juſtices may have conutans of their 
age, and other defaults ; yet at this day a man may take eſtate by 
fine by attorney, alſo a man may take a grant, and render by 
fine by attorney, as in proper perſon. Denth. R. of Fines 7. 

6. And the baron and feme may take eſtate by fine by attorney 
made by the baron ; but this thail not bind the lord to claim 
other eſtate after the coverture diſſolves. Denth. E. of Fines 7. 

7. But mayor and commonalty, dean and chapter, recluſe and the 
like cannot levy a fine, nor take any eſtate by fine by attorney. 
Denſh. R. of Fines 17. | 

8. Errors on a judgment in 
Court to be aſſigned here by attorney, 
Mich. 8 Ann, B. R. Anon. 


Ireland, were allowed by the 
11 Mod. 257. pl. 11. 


2 Roll. Rep. 
293. Cites 8. 


C. 4 Fe 


— 


BE 


4 


Afr. Har- 
court, C:crk. 
of the 
Crown, ſais 
it had been 


done in the Caſe of York v. Medley. 


vv 


For more of Attorney in General, ſee Infant, Guardian, Pri 
vilege, and other proper Titles. 


Ittorn⸗ 
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— Attornment. 

ment being | 

— —_— I. TTORNMENT 7s the conſent of the tenant to the grant 
apa bag of the ſeigniory or the reverſion, putting him into the pof- 


long title, ſeſſion of ſervices due from ſuch tenant. The reaſons are threefold, 
2 iſt, From the ancient feudal law, when the ſeigniories ſubſiſted in 
doch the their ancient clans they uſed to be continually contending with 
text of Ro!l each other, and it was frequent in thoſe times to make peace 
ana the ma- upon amicable conceſſions to each other ; but if upon ſuch grants 
thereupon, they ſhould have ſubjected any feudaries to the other lord, it. 
and ſallon- might have been to the inhnite prejudice of ſuch tenants ; for 
1 though ſuch contending lords might agree, yet the grudge might 
continue to the tenants, and therefore the policy of that o'd law 

was, that their fealty was not ts be carried over to any other Without 

their conſent, from whom they might expect oppreſſion rather than 
protection. 2dly, That the tenants might know to whom the rents 

and ſervices were due, and to diſtinguiſh the lawful diſtreſs from 

the tortious taking of his cattle; and this reaſon was fo preva- 

lent, that when the law gave a free alienation in reſpect of the 

ſuperior lord, yet the tenant's right of attornment continued un- 

altered. 3dly, That by the tenant's lawful payment to the grantee 

1 ſuch ſeigniory or reverſion, he might be put into poſſeſſion of ſuch 

eigniory or reverſion ; and that by the payment of ſuch rents, 

and doing ſuch ſervices, which anciently lay in going to the 

wars with their lords, and plowing their grounds, a!] men might 

know in whom ſuch rights were veſted; and here the moſt ge- 

neral rule is, that the tenant cannot alter the grant, but only at- 

torn to it, and by ſuch attornment can make no variation in the 

grant itſelf; for the tenant has no right to the reverſion, and 

therefore cannot alter the diſpoſition of it one way or the other, 
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4 
2 but he has right to the poſſeſſion, and therefore can put whom 5 
5 he pleates into that poſſeſſion which he has in him. Gilb. Treat. 5 
2. 4 Ann. cap. 16. .. 9. All grants or conveyances, or otherwiſe 
of any manors or rents, er of the reverſion ar remainder of any meſſua- E 
ges or lands, ſhall be good without aityrnment of the tenants. | 50 
an 


3. S. 10. Provided that ud juch tcnant be damaged by payment 9 
rent to any ſuch grantor or conuſur, or by breach of any condition for 
non-payment of rent, before notice given him of ſuch grant by the 


conuſce or grantee. 
4. 11 Geo. 2. cap. 19. /. 11. Attornment of tenants to ſtrangers, 


18 

L 3 | L claiming title ts the zate of their landlords, fhall be abjolutely nul ard 
void to all intents and purpeſes whatſoever, and the poſſeſſion of their 

reſpeftive landlord or landiords, leſſor ar lefſors, ſhall not be deemed or 

conſtrued to be any wiſe changed, altered, or affected, by any ſuch attorn- 

ment or attarnments, provided always that nething herein contained 

foall extend ts vacate or affett any attornment made purſuant to, and 

in conſequence of ſome judgment at law, or decree, or order of a court 

4 equity, ar made with the privity and conſent of the landlord or 

analords, leſſor or I-/hirs, or to any mortgagee, after the mortgage 1d 
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* An au- 
dita querela 


(A) In what Cafes a Thing may be aveided without pie aon 


41901 Audita Querela, upon which 


the law does 
not look 


[I. IF a may Jeafes for years [to B.] reſerving a rent, and after withfoftrit 


aneye as 
acknowledges one flatute 19 J. S. and another ſtatute . upon ets 


and aſter J. S. actepts a teaſe for years of ine reverfion fand rent actions. 
reſerved on leaſe to B. of the contiſan, and then J. D. who hath Mar. 71. by 


Bark] 8 
the purine ſtatute extends the reverſ19n and rent; and after N. 3 


ex/ends it alſa upon his ſtatute, and for the rent arere brings an ac- 424. pl. 9. 


tion of debt again/t B. he leffee ; [LB.] the leflee without an audi- 2 15 
ta querela may avoid his extent by ; ple 7 ing that his ſtatute was a 5 


ſuſpended by acceptance of the leate of the reverſion. Paſch. 16 adjudged ac- 
t y juds 
Tac. B. R. between 877 J. Harris gau and Garroway, adjudged co:dingly, 


ad 
upon a ſpecial verdict. ] W> * 
| | dita querela. 
Cro. J. 477. pi. 11. Paſch. 16 Jac. B. R. the S. C. and it was moved that if there were 
cauſe to avoid Et nel it, an audita Eres la ought to have been oroue h t to avoid it; tor that the firſt 
conuſee is in by matter of record, and that a tfarute being 6! record cannot be avoided but by matter 
"A; ſed non aliocat ur; tor when the pl alnt ur (the 17 conul ee] had once lawtully extended, 
aud the land delivered him in extent, he may by piea in this action avoid the extent upon the former 
tatute, and ſhall not be put to an audita querela; for the 2d extent never was lawful, but was ſuſ⸗ 
ded by taking the leaſe, and then the plaintitf was well extended, may well maintain this ac- 


„ and judgmer! accordingly. —Cro. J. 559. pl. 9. Paſch. 18 Jac. in Cam. Scacc. Garraway 
v. ee S. C. and judgment was reverted for uncertaln ty in the declaration; but as to the 
matter in law no opinion was delivered. Palm. 272. Hill, Iy Jac. 5. C. which lee at tit. 


$:4tute Merchant, (L) pl. 1. and the notes there, 


2. If a diſſe ſar acknowledges of Ger and after the die, Cro. J. 425. 
enters, 111d the conuſee elende the itat he difleitce without 22 13 
am audita querela may avoid it, bee "oe there is 20 right of an P. does not 
extent. Paſch. 16 Jac. B. R. in Sir 7. Harrington and Ga IFC appear. 
way's Caſe, per Houghton. ] | - C. but 1 

- | do not obſerve S. P. 


If tenant in tail acknoeuled, ges a fratute and dies, and the co- Br. Audita 


El ſues execution againſt the iſlue, the iſſue may averd it in an Querela, pl. 
17. cifes 28 


977 without any audita querela. 18 Ed. 3. Alle 7 7. adjudged.] Af. . 
Infra pl. g 


5 S. P. and ſee pl. 0 


| 4. If a zerit comes to the . dip deliver to J. S. the conſe of | 219 ] 
a ſtatute, all the lands.of J. S. the conufer, which he had the day « <. C. cited 
of the {tatute made, or after, and the /be; if by force thereof, y; Wind. 

delivers to him the land of a flranger nt ſubject to the extent, the ham, J. Sid, 


ranger ſhall not have an audita quercla, but he may avoid it 12 Ef 3 
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25>, Winds 
ham J. cit- 
ed S. C.— 


See pl. 11. S. 


Hob. 47. 
pl. 53. Hill. 
10 jac. C. 
B. Cox v. 
Baraſley, S. 
C. and ibid. 
48. the Ch. 
J. ſays that 
perhaps if 


this were re- 


lievable, 
the wav to 


do it would be by audit querela, becauſe there was no time to plead it before. 
234. Coke v. Barnſley, S. C. but S. P. does not exactly appear. 


Audita Quercla. 


an a//ize; for the ſheriff had 1» coleur to deliver this land. 6 R. 2. 
Aſſiſe 69. Audita Querela 6.] 
C. Es. P. 


[5. If A. recovers againſt B. debt er damages, and thereupon an 
elegit is granted to the ſheriff to extend the moiety of all the land . 
B. and thereupon the e delrvers the motety of the land of B. 
which is ancient demeſne; tho' it be admitted that this is mt ca- 
tendible, yet B. canuct avoid it by entry, without an audita querela, 
becaule the ſheriff had a warrant to deliver the moiety of all his 
land, and this was his land, ergo not void; Hobart's Reports, 
66. between Cexe and Barneby.] | 


-Browr!, 
8. C. cited Mo. 211. pl. 


351. but S. P. does not appear; but ſays it was adjudged by all the juſtices, that land in anclen: 
demelne is extendible. 


Cro E. 310. 
pl. 19. S. C. 
and by Pop- 
ham Ch. |. 
af it appears 
that the 

plaintiff 


took the firſt B. R. between Hanger and Frie adjudged, which intratur Hill. 35. 


land on the 
meriff's de- 


[6. If a man ſues an elegit for a debt recovered, and hath certain 
lands in extent upon the elegit, and after he ſuggeſis that the reco- 
veree hath ther lande in the county, and thereupon hath a ne 
e/egit, and upon this the other land is extended; this laſt extent, 
at the moſt, is but viidable by error, and not void. Mich. 37 FE! 
33 


El. Rot. 246.) 


livery, and accepted it, he cannot afterwards take a new extent, and if he does, it is wholly void, 


and not only voidable or erroneous; for then the record is ended, the attornies of both parts are o. 
of Court, and it is as a writ without original, which is wholly void; but here it is found ſuper q 
he came and prayed a new extent, which ſhall be intended the firſt day of the extent returned, 2:4 
then it is reaſon that he may wave it, and take a new extent; and adjudged that the new extent 


k 
I 


was good. 


Mo. 341. pl. 462. Hunger v. Fry, S. C. Upon the firſt elegit land was deliver 


ed in extent, and upon ſuggeſtion of more lands in the ſame county a Jeaſe for years was taken in 


execution. and fold; and adjudged that the ſale was good. 


12 Mod. 267. Arg. cites Mo, 


341. and Cro. E. 3 io. but ſeems to miſtake what is mentioned in Cro, E., as ſaid in Mo. 


heis the 11 
berate not 
well execute 
ed, but 


® Fol. 05. 
8 
v7 1d; but 
Crooke e 
contra, & 
adjornatur, 
—Ipid. 457. 
pl. 3. Paſch. 
12 Car. B. R. 
S. C. ad- 
yudecd ac - 
Cordingly by 
Tones and 


Barkeley forthe plaintiff; and Brampſton Ch. J. (thea al 


7. If A. actnoxuledges a recognizance in nature of a ſtatute ſlo}! 

70 B. and after B. dies, and C. his executor ſues an extent out of 
Chancery, and before this it executed C. dies, and after adminiſzra- 
ion of the gods of B. not adminiflered by C. is granted ts D. and at- 

ter, and before the return day of the writ of execution, the writ 
is executed, and the land of A. extended, and ſeiſed into the king's 
hands, according to the command of the writ; and after D. fue: 
a writ Iiberate, and thereupon the land is delivered to him in extent, 
this is all void without tuing any audita (“) querela for by the 
death of C. the executsr, befrre the inquiſition taten, the writ of extent 
<vas de facts abated, in as much as it was the writ of C. the writ 
commanding the ſheriff to extend and ſeiſe into the king's hands, 


ut ea præfato executori quouſque &c. liberari faciat &c. and then 


this which was done upon this foundation was all void, the admi- 
niſtrator not beingſprivy thereto, but comin, 


. g in paramount thereto. 
P. 11 Car. B. R. between Here and Cleve, per totam Curiam, pra- 


ter Coke, who ſeemed e contra, adjudged upon a ſolemn argu- 


ment upon a ſpecial verdict, intratur. Ir. 11 Car. Rot. 1378. 


vienty delivered his opinion to Jones J to 
he 


— bo ww — - 


— 
W 
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de ne Came but Crooke J. retained his former opinion. — To. 395. pl. 1. S. C. ad- 320 | 
iudged accordingly by jones and Berkley, and that Brampton: was of the ſame opinion; 

tut Crooke e contra; and ſays that Saunders, an old clerk of the Petty Bag, and of great experience 
4 to extents, certified Ius opinion in writing, that the extent made after the death of the executor, 
and the liberate after to the adminiſtrators were voidz and that the adminiſtrator ought to have 
tad an extent de novo, and a new iiyerate thereupon, 


[8. If upon an elegit the Leni, takes an inquifition, and there are 1 
ſeveral lands found jubject to the extent, and ſeveral values Jound, ? 
and the ſheriff returns, that he has delivered ſome of the lands in 2 
. . . 0 - 1255, 
parliculur for the moiety, where it appears according to the va- mutt be 1 
lues found, that an equal moicty is not delivered to the party pk e 
a. _ 4 . * the plainti 
who recovered, but n, than a miicty, yet this is not void, nor 3 
is it a diſſeiſin by the entry, but only avoidable by audita querela. 4% virtue of 
Trin. 15 Car. B. R. between Rowe and HPeekes, per Curiam ad- e extent, 
: cauſe ! 
21 0 5 rrer. ecauic it 
judged UPON demurrer ſays tha 
8 : Be plaintifF's 
entry was no diſſeiſin, and it might be that after actual entry the defendant is put to audita 
querela, and that if it had appearcd to the Court only by affidavits that more than a moiety 
was extended, it would be hard to relicve even upon an audita querela, becauſe of the danger of 
avoiding a record by affidavits, and that this cafe is not found in any other book; and adjudged ibid. 
308. Paſch. 12 W. 3. that where on the return it appears that more than a moiety is delivered, it is 


' abſolutely void, and needs no judgment or audita querela to avoid it. 


Inquiſition found 20 acres where In truth there were but 10, and the whole tro were delivered in 
extent, The Court ſaid, this could not be tried in cjedtment by a ſpecial iſſue, but the party grieved 
may file a declaration, and the general iſſue ſtall be taken, and it upon the evidence it appeart 
that more than a moiety is delivered, the extent is void. Sid. 239. pl. 11. Hill. 16 & 17 Car. 2. 
B. K. Stamford (Earl) v. Hobart. 


—Tbid. is added a nota, that Hill. 23 & 24 Car. 2. B. R. 
Hale Ch. J. declared his opinion, that ſuch extent of more than a moiety is not void, nor can be 
avoided atter ſuch extent filed. —iz Mod. 355. Arg. cites the above opinionof Hale. 

* Ley. 160. Hill. 16and 17 Car. 2. B. R. Stamford Earl) v. Nedham, S. P. and ſeems to be S. 
C. ſavs, that the Court held that it might be avoided in evidence in ejectment brought for the lands. 


o. If tenant in tail acknowledges a ſatute and dies, and the Oro. J. 85. 
conuſee ſues execution againft the iſue, the iſſue may have an aſſiſe, 2: 8 
and therein avoid the ſtatute, and is not put to his audita que- tir. Heir 
rela, Mich. 3 Jac. B. R. * 10 between Afhburnham and St. Fehn (B. Pl. 4- 
agreed. Cult. 

#* This ſcems to be the ſame as pl. 10. in Cro. J. S. C. 


19. But in this caſe, the I te at his election may have an audita © mw 5 
querela if he will. Mich. 3 Jac. B. R. between Aburnbam and fi: 
N. ohn adjudged per admittance. 

ſ[11. Upon a Torit of extent upon a ſtatute, if the ſheriff deli- 
mers in extent the lund of a ſtranger, the ſtranger may have an 
alliſe, and is not put to an audita querela. 6 R. 2. Atl. 69. 
adjudged, and there an audita querela brought in this cate 
was abated by judgment.) 62 

[I2. If an infant achncavledges a recognizance, ſtatute merchant, F. N. E. 

ſtaple, ; 17 7 ire of a ſtatute ſtaple, he can- 2%; (F/ 
or ſtaple,-or recognizance in nature of a ſtat ple, h © 
not avoid this without an awudita qrierela brought before his full age, that he may 
becauſe his nonage ought to be tried by inſpectn. Co. Magna have it after 

© 5 his full age. 
Charta 673. f 


4 Ps 2 2 * 
” 32 
b. pl. 9. Mich. 6 & 7 Eliz. Harriſon v. Worley held by divers that it ought to be brought within age 
And. 25. pl. 54. S. C. held accordingiy, and ſays, that in the regiſter the form of the wr! 
to alleze that he is yet within age, notwithſtanding F. N. B. 104. ſcems to the contrarv. 


Bendl. Sc. pl. 123. Paſch. 2 K. z. S. C. according to Dyer and Anderſon, Mo. 75. pl. 
. f 2 a 20 8 
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320  Audita Querela. 


206. Worley's C.ſe, S. C. and it was agreed by all, that the writ ſhould abate, But Weſton ſaid, 
tht tho? ſo it is where he comes to full age before inſpection, yet if he was ence adjudged within age, 
then the ſtature ſhall be avoided by it, 2 And. 153. pl. 87. Arg. S. P. accordingly.——— 
S. P. by the Ch. J. Arg. 10. Rep. 43. a. Trin. 11 Jac. 


C 321 J [13. But i an infant bargains and ſclls lands by deed inrelled ac- 
cording to 27 H. 8. he may avoid it when he will, without an audi- 


2 10: 673. fa querela, becauſe this is real. Co. Magna Charta 673. 


— Mo. . 

ſame diver- 

ſity detween recognizance, ſtatute, or fine, and deed inrolled; for in the laſt caſe nothing paſſes by 

1 dut all 1 — deed de fore; pet Brown and Weſton.— Kelw. 10. a. b. S. P. pcr 
edle 


Br. Error, [ig. If a judgment be given in an inferior court againſt B. and 
e en a writ of error is brought thereupon at Weſtminſter, and there 
; the judgment 15 reverſed for error, and upn the record it appears 
that F. S. was pledge for B. in the beſe-court for the debt, a 

ſpecial ⁊urit may be awarded to deliver him. 1 H. 7. 12. b.] 

15. Note a diverfity where the di/charge comes by dletermination 
cf the eftate : there the conuſor needs no audita querela for it 
tenant in tail acknowledges a flatute which is extended, and he dies, 
his iſſue may avoid it by entry. F. N. B. 102. (H) in the new notes 
there (a) cites 38 Aſſ. 5. 43 Aſl. 18. 

16. A. entered into 2 uſurious bond, whereupon debt being «+ 
terwards brought, he made an attorney and appeared, but was c- 

- demned upin a nihil dicit, and taken in execution; afterwards he 
brought audita querela, but it was diſallowed by the whole Court; 
ſor it lies not after judgment upon a thing he might have pleaded 
before. Cro. E. 25. pl. 3. Paſch. 26 Eliz. B. R. Fiſher v. Banks. 

7. Debtor after juaginent fold the lands, and being unable to 
pay the money, the judgment creditor brought a ſcire facias againſt 
him, and had judgment therein by default, and by an elegit extendet! 
the lands of the purchaſer ; but the whole being not extended, the 
purchaſer had no remedy but by an audita querela. Brownl. 39. 
Joules v. Joules. 

18. If an infant makes an 1 and being ſued an attsr ney 
qithout warrant ſuffers judgment by non ſum informatus, this is no 
cauſe to grant an audita querela ; for he ſhall have error if he was 
within age, and if not, then he ſhall have writ of diſceit againſt 
the attorney. Win. 114. Mich. 21 Jac. C. B. Aſliley v. Collins. 

19. If there be a Judgment againſt 3, and one of them is take! 
in execution, and afterwards let at lar ge by the plainti 25 conſe "nt, i 
any of the other two be afterwards taken in execution upon the 
fame judgment, he may have an audita querela; but he cannot 
be reheved on a motion in Court, tho' grounded on an athdavit; 
per Roll Ch. J. Sty. 387. Mich. 1653. in Caſe of Price v. Goodrick. 

20. Where the party has a matter which he might have 
pleaded to the ſcire facins in his diſcharge, and 7200 hilt are re- 
turned, and judgment againſt him, the Court will relieve him up— 
on motion, without putting him to an audita querela; otherwiſe 
if aſcire feci be returned. 1 Salk. 93. Pl. 4. Paſch. 12 W. 3. B. K. 
Anon. | 


(B) At 
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(B) At what Time it Aer. 


1 A Stranger to the Patute, who is a prrchaſer of the land, * Fitzh. Au- 


thall ut have an audita querela before execution againſt ditaQuerela. 
pl. 21. cites 


him. * 17 Ed. 3. 43. contra 25 Ed. 3.37. per any S C. 
S. C. cited 


in a nota of the reporter. 2 Rep. 12. b. ——S. P. by Haughton J. Cro. J. $57. pl. 

19. Arg. cites Aff. & 17 E. . 29. and that being warned if he does not plead that U 322 ] 
another is tertenant who ought allo to be charged, he never after thall have an audita querela. 
2 Bultt. 1. Arg. cites S. C. ; 


C2. If one man acknowledges a fatute merchant to another, Fitzh. Audi- 
who after releaſes it, and the conzfor al'ens his land to a flranger, | 8 
the ſtranger thall wot h an audita querela againſt the conuſee, a 
befire he hath ſued exe againtt him; for perhaps he is not 
tenant of the land, and then he ſhall hinder execution againſt 
another. 17. Ed. 3. 27. b. adjudged. j 

3. $2 the feojfee of part of the land ſhall not have an audita Fitz. Audita 


querela before execution ſued againſt lim, though the conuſee hath Querelay pl. 
21. cites I, 


ſued execution of the reſiduue againſt the conuſor. 17. Ed. 3. 27. b. C.——He 

adjudged. ] | | ſhall not 

1 | | have it till 
is lands are in execution. F. N. B. 104. (G)——Feoffee ſhall not have aud. quer. till after execu- 


tion. 2 Bulſt. 17 Arg. 


[4. But if he hath ſued executicn af part of the land in the hand 


of the fesffee, tho' not of all, he {hall have an audita querela pre- Fol. 306. 


ſently. 17. Ed. 3. 28. | | f | 88 
[g. If the caniſor being leſſes for life, upon an execution award- u uerela, 
ed againſt him be returned dead by the theritt, he in the remarin- pl. 21. cites 
der, who is not ſubject to the extent, all nat have an audita que- C. 

rela. before execution prayed againſt bim. 18 Ed. 3. 26. b. 


[6. The conufor of a ſtatute pull have an audita querela before Fitzh. Audi- 
ta Querela, 


execution ſued, 17 Ed. 3. 43. pl. 3. cites 


8. C. An audita querela, quia timet, may be maintained before any execution ſued. Co. Lite, 
100. a. 3 Rep. 12. b. S. C. and S. P. cited in a nota of the reporter. — Sd. C. cited Arg. 
2. Bulſt. 17. S. P. agreed Win. 23. Mich. 19 Jac. in Cale of Grubham v. Cooke. , 


Fitzh. Audi- 
ta Querela, 
* pl. 8. cites 
S. C.-——S. C. cited in a nota of the reporter, 3 Rep. 13. b. 


(7. $9 his heir ſhall have it before execution ſued. 17 Ed. 3. 
43. adjudged. | 


* 


8. The conufor or his heir ſhall have an audita querela before Fitz. Audis 
that the it upon the ſtatute is commenced. 17. Ed. 3. 43-] | I 

[9. It the conuſee of a ſtatute ues execution, the conufer ſhall : 
have an audita querela after the day of the return, altho' the writ be 
not returned, if he avers that execution is done. 39 Ed. 3. 30. 
b. adjudged. ] * | 

(10. If in zreſpaſs it be found for the plaintiff by niſi prius, and Br. —_ 
aſter, before the day in Bank he releaſes to the defendant, the deten- dy th 


dant before judgment ſhall not have an audita querela upon this C. aa by 
| | Zz 3 releaſe; 


* * * 
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4 3 * __ | 


W £20844 


& 


at 
r 


PR 7 « 
* WW * 
anus 1 * & % 
$6 Þ ew 
N . & 2 * 


* 
* 


* ham - 


«hy 


— OT Ol yt OE. 


204 $6 OA Ae I. Sgt de LSD © 


B 
> 


«my 
5 
£ 3 

* 
* 
3 
# 


3s Vo 
>, 
q.# * 
- 
—- 
2 


ty 
n Kren 


— 
* 


m 


5 2 


322 Audita Quercla. 


Cott. Halls, 3 for perhaps he will not have ju idgment thereupon. 9 


and Hank - x ] 1 
he ſhall ne- II. 5. ; 
ver have 
aud. qu er. be fore judgment, but Paſton e contra; and Brooke ſays, that ex hoc videtur that he ſhall 
no: plead it; and 2110 © 2 he ſhall have aud. quer. after judgment to prevent execution. ———Fitzh 
Aud. Quer. pl. 13. cites 8. C.. C. ci ted and agreed Sag Cur. whereupon it was urged, that 
then it ould be Lo offibic for them to bring an aud. quer. before they are taken in execution, 
for that the J prank get j ud gm ent ſigned, and take out execution on a ſu Adain, and behind the 
defendant's _ 3 Wher upon the polte tea was ordered to be brought in, to ſee if execution were ſign- 
ed; and Hale Ch. J. at another day ſaid, that if an aud. quer. was brou chr d after the day in Bank, 
tho* the judgment was not entered up, yet the Court weuld make them enter it up as of that day, ſo 
that they ſhall not plead nul tic! record. 1 Mod. 111. pl. 5. Trin. 26 Car. 2. B. R. Lampiere v. 
NMereday. 3 Feb. 291. pl. 14. Laufier v. Mereday, S. 
Br. Aud.ta 11. A writ of execution, with an extend: facias, iſſues upon a 


# 
Querel,P'- ſtatute merchant, and the writ is nt returned, the conuſor thall 
[ 323 0 have an audita quercla, upon a fur miſe that the term is inc urred, 


26. cites S. Notwithitanding the writ was not returned. 39 Ed. 3. 30.] 
C. and ſays 
that the conuſor ſail that exrcution vas * 137 made, and prayed ven. fac. upon audita querela, 
nd it was granted notwithſtanding the writ was not returned. Br. Audita Qu-rela, pl. : 6. cites 39 
E 3- 30. 
[* This word (ot) is in all che editions of Br. but it ſeems it ſhould be omitted, and it is not in 
the year book, and the words in Roll (that the term is incurred, intend that the execution was made 
be: OTCs 


12. A man condemned in 100!. in execution plea ded ac quittance 
after the laft continuance, and it was ſaid that he ſhall have ire 
fac ias in the fame term, and ' audita qu: rela in anther term, and after 
he found ſureties to go at large. Br. Audita Querela, pl. 28, 
cites 21 H. 7. 39. 


(C) In what Caſe. At what Time. 


—＋ 1. HERE the party might have pleaded the diſcharge, 


al cies and hath ſurceaſed his time, he ſhall never be held by 
S. C. audita querela. * 48 Ed. 3. 20. Tr. 3 Ja. B. R. between + Ran- 
1 J. 29. dul aud Ognell, admitted. | 

hs 

nel v. Randol, 8. C. but S. P. does not appear. 8. P. held per Cur. accordingly, becauſe it 


was his laches that he did not take advantage of it by way of plea. Codb. 2 57. Pt. 255. Paſch. Iz 
Tac. B. R. Cowley v. Legat And to relieve afterwards is againtt the rules of law. Arg. 2 Sid. 
10. 2nd ibid. 113. jus gment accordingly. Mich. 1658. B. R. Robinſon v. Ban brough. — P. 
accord. angiy by Bridgman Ch. J. Sid. 43. pl. f. Trin. 13 Car. 2, C. B. 


Br. Audita na ſire facias uon a reregnia ante the party is returned. 
Q:erela, pl. C2. If upon a ,t ire facias up e party : 


IT cites warned, and he makes default, he {hall never after avoid it by 

Ac. an dita querela, becauſe this recognizance was upon condition, 
which he hath performed, or for other matter, becauſe he bad 
day to anſwer. 49 Ed. 3-20, 1 Ed. 3. 


Pr. A412 [2. But after a frert Koran, or elegit, an audita querela hes in 


Daf the Cafe aforeſuid, becauſe he had 1% day i anſaver. 48 Ed. 3. 20. 


ſz. cites 

F. C. & S. P.— If the plaintiff takes out a neu {ci ire facias within the year, quere if the . 
tendant ſhall not have at audits zuerela. Couldſb. 17 1. pl. 101. Hill, 43 Eliz. in Cafe of Foe v 
F. tor. 4 : 


(4. If 


Audita Querela. 323 


4. If upon a ſcire facias to have execution of dumages recovered, Hob. 282. 
the defendant is returned warned, and he does not come, he ſhall 5 * — 
never avoid it by audita querela, for that the plaintiff hath re- and cites 12 
leaſed 3 becauſe if he was warned he hath /urccaſed his time ;, and if H. 7-to be 
he was net <varned he hath his remedy againft the ſheriff. 21 Ed. held accor- 


j , Cingly,— 

3. 13. b. Hobart's Reports, Caſc 361. in Tanner and Malis Caſe. J F. N. B. 
| 104 (I) if 

he wis warned he might have pleaded the releaſe upon the return of the ſeire facias. S. P. 
per Frowike. Kelw. 23. b. 24. a. Paſch. 12. H, 7,.———S. P. ibid. 25. a. per Vaviſor, in 8. C. 
. P. held accordingly per Cur. obiter Cro. E. 4. pl. 2. Paſch. 24 Eliz. B. R. in Marſhall's 
Cate.———A man recovered in writ of uannuity, and after relcaſed to the detendant, ard then ſued 
fieri fucias, and the defendant brought audita querela, and had wenire facias returnable Octabis 
Hill. If the plaintiff inthe audita querela does not come at the day, but the other comes, there by 
tome the party, who was condemned, has loſt the advantage of the deed for ever. Br. Audita 


Querela, pl. 22. cites 24 E. 3. 84. 


[5. But in a ſcire facias to have execution of damages recover- Fitzh. Au- 
ed, or of a recognizance, if upon a return of the ſheriff zhat A 
he hath nothing by which he may be ſummoned, execution be granted, S. C&S. 
yet an audita querela lies upon the releaſe of the plaintiff made © 324 J 
before; for upon the return he had 7s day in Court tb plead it, P. accord- 
and there is no default in the ſheriff, upon which he may have in 
his remedy againſt him. * 21 Ed. 3. 13. b. adjudged. + 48. b. + Br. Aud. 


27 . 3 uerela, pl. 
7E 8 


but S. P. does not appear. When one is condemned by default, and had no day in Court to plead 
in his diſcharge, audita querela lies. Cro. Eliz. 25. pl. 3. Patch. 26 Elis. B. R. per Cur. obiter, in 
the Cale of Fither v. Banks. 

If execution upon ſcire facias be taken by default upon 2 nihils returned, if the returns are 
falſe the party may have an auditaquerela. Cro. C. <2+. by Crooke J. S. P. by Roll. Ch. J. Sty. 
272, Trin. 165 ;.———S, P. Hob. 283. pl. 362. in Cafe of Hannor v. Mate, 

[6. E the conuſee mates an agreement <vith the conufor, and I Audita 
delivers to him the ſtatute in lieu of an acquittance, and after gets CUE pl. 

: k « 3 * »” 
the ftatute and extends the (*) land, and thereupon the conufor prays 
a re-extent, becauſe it is extended tes lh, and this is granted, and - Pol. 327, 
the land re-extended to deliver to the conutee, the conuſor {hall 
not have an audita querela upon this matter afterwards, becauſe - C. wa 
8 3 Accord 
this is contrary to his prayer before to have it re-extended, by 127 
. 3 of . 33 1 
which he admits it etendible. Dubitatur 43 Afl. 18. ] Fitzh. Af- 
| | ſiſe, pl. 251. cites 8. C. 
[7. If execilian be ſued upon a ſtatute-merchant or ſtaple, Fitzh-Audita 
2 8 2 — 8 Querela, pl. 
an audita querela lies upon the releaſe of the plaintiff before, be- 5. 
cauſe he had 2 day in Court before to plead it. 21 Ed. 3. 13. b.] C. 
C8. In treſpaſi or other action, if it be found for the plaintiff by Br. Audita 
miſt privs, and after, before the day in Bank, the plaintiff releaſes to Coen _ 
the defendant, and after judgment is given for the plaintitt, the 5 N. 


defendant ſhall have an audita quercla upon this matter, becauſe 5. p.. 
S. P. if the 


he could not plead the releaſe at the day in Bank. © R. 2. Audita S8. A 
Aerela 7.] | ors J 
prays judge 
ment and ſues execution thereupon. F. N. B. 1-4. (A) and ibid. in the new notes there (a) gives 
the ſame realon that he cannot plead it at the day in Bank, and adds, that before judgment he can- 
not have an audita querela to ſtay judgment. 9 II. 5. 1. ———A. recovers the arrearages of vent 
azainft BE. at a niſi prius, but before rhe day in Bank A. releaſes to B. ail demanas ; Hubbard ſaid, 
that if it had been in the Caſe of the king, the defendant at the day in Bank might have pleaded 
chat, for he cannot have an audita querela again{t the King; but otherwiſe in caſe of a common per- 
lon, Noy. 26, Mich. 15 Jas. C. B. Ford v. Mead, 
2 4 In 
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In ejefFment after verdict at the niſi prius for the plaint if, the defendant at the day in Baca 
piraged a releaſe of the plaintiff mejue vetwwix! te verdi and aay in Banco. Relolved, he hag 
not day to plead it, nor had he any remedy, if the plaint! if ſued execution, but audita querela. 
Cro. i. 640. N. 10. any 8 808 B. R. Stamp v. Parker. It a releaſe be made to the de- 
ſendant Setteen berdict and judgment, he cannnot plead it b-cauſe he has ns day in Cui e, but mutt 


Belp himſelf by 215g quezela; per Hobart Ch. J. Hob. 102 


Note, it is 9. If an —_ ings Fiimſe , in a ſtatute-merchant or ſtaple, 
recetary he thall have an audita querela during his nonage to avoid it, and 


that he rig 55 
it vile ur. afterwards he t all have an 8 dita querela after his full age to 
atter i 


der age: avoid it upon that matt tact. F. . [K.) 
but he ſhall 
not avoid it by | x lea, ſaying that he was within age generally. Ibid. in the new notes there (a) 
br. 152. 13-E. 3. aud. quer, 26, 7.18 E. ., 3. 29. and ſays, ſee 
Kelw. 15. per Keed, 'Quzre. 26. & 6 l. C. B. Harrifon v. Worſley ; judgment reverled, durante 
minoritate. ; 

Aud. quer. lies for an infant wio entered into a {tatute merchant or ſtaple during his nonage, ii he 
be yet within age. F. N. B. 105. (D) Ni, it appears in the regiſter. 


10. If there are eb tertenants, and one of them only ts avarned, 
if he does us? plead that there is anther tertenant who ought alto 
to be charged, he never after ſhall have an aud. quer. Per 
Haughton J. Cro. 7-5 509. pl. 19. cites 17 K 17 E. 3. 29. 

11, If both plaint, if and de efendant make default at the ire factias, 
yet aud quer. hes on a releaſe made before z contra if the defen- 
L 325 J gant makes default, and the plain tiff appears. F. N. B. (I) in the 
new notes there (b) cites 21 E--43 48. and 24 E. 3. 24. 

a If a man be in , . B. upon a ſtatute-merchant, 
and has e querela, and aj7er is in execution in B. R. upon the 
fame flatute, by which the record of. C. B. is removed there, there- 
fore he ſhall have a new audita querela; for that which was of 
record 1 in C. B. is not of record in B. R. Br. Audita Querela, pl. 
42. ci Reap All. #7: 

13. If at the pluries in replevin the ſheriff does nothing, by 
which proceſs of contempt iſues againſt him, and to make reple- 
vin, but not to attach the defend: ant, by which he returns averia 
elaugata, whereiore wwithernam iſſues, and at the day the plaintiff 
will not make any plea, the defendant ſhall have audita quercla; 
for he cant hb te returus habentds „becauſe he has 10 day i in Court; 
per Holt. Ouyxre. Br. Audita Guere la, pl. 43. cites 44 Aſl. 15. 

14. A man bails his goods to IF. N. and a ranger takes them, 
every one of them, viz. the bailiff and the owner, fhall have tre- 
Cafe er detius 0 and if the one recovers, he thalt have audita que- 
rela againſt rhe other who ſued before. Br. Audita Querela, pl. 
32. cites 5 H. 7. I5. 

15. A man who was in execution for damages recovered in 

770% brought audita querela upon releaſe of the plaintiff, and 
admitted thatit lay well. Br. Audita Querela, pl. 35. 
16. If a man has arbitrement to plead meſne between verdict at 
- the niſi prius and the Gay. in Bank, he cannot plead it; for he has 
ns day in Court ts plead aft, ＋ ver diet, but he tha!l have audita que— 
rela; but in the cafe of the king he may plead it; for audita 
IA does not lie againſt the king 2, nor other ation, Br. Audi- 
ta Quercla, pl. 45. cites 21 II. 7. 23. | 
After 


Audita Querela. 


17. Aſter abatemeut e, the writ by variance between the aud. 
quer. and the record, there in a new aud. quer. ſued according 
to the record, he ſhall have a ſuperſedeas to ſtay execution &c. 
tho' he had a ſuperſedeas before in the other aud. quer. which was 
m_ d. tog. (R) 

An infant ackneauledges a rec-gnizance upon inſpection 3 
2 an audita querela he is judged within age, and has a 
ſcire facias againſt the conuſee; and upon 1 nihil returned it is 
judged that the recognizance ſhall be difcharged, whereas 2 nihils 
ought to be returned, or a fcire fect, and therefore this dae 
was reverſed by a writ of error, and the hunt now ig of full age, 
and he cannot Fave a new audita querela, yet he ſhall have a ſpecial 
avrit reciting the while matter, and fo tha'l be relieved. Altho' 
judgment be reverſed, the depoſitions of the witneſſes remain. 


Jenk. 322. pl. 30. 


Cro. ]. 59. 
pl. 5. HEE 
2 Jac. B. R. 
Randal v. 
Wale, S. C. 
and judg- 
ment rever- 
ſeq accord 
ingly. 
Noy. 16. 
Rardall v. 
Wall, S. C. 
and there 
another er- 


ror was aſſigned, becauſe a ſcire facias was ded where it ought to have been a venire facias, und 
that for thoſe errors judgment was reverſed; and that upon his bringing a new audita querela in B. R. 


after his coming to full age, which happened pending the writ of error; 
not have an aud. quer. again upon the firſt in ſpection; tor the judges ought 85 judge u: 
e but at that time no judgment was given or entered. ele. $8. 


the Court heli, that h- could 


11 their own 


# > ad! n that the 


nud. quer. does not Ie ; for the judgment of the reverlal is general, and not for any ſpecial cauſe, 
bur that the party ſhall be reſte ed to all that which he loſt by the hrit judgment, aud ſo the recog! ba- 


: fet on foot again. Beſides, the judgment of inſpection, tho?” it be only an award, vet it is of no 
| 1 but only in the ſame Court where the proof per teſtes and the inſpection was; and this does not 
conclude the judges of B. R. but that they ouglit to have a re- inſpection, Which cannot be in this caſe, 
becauſe the plaintiff is now of full age; and further, if in this caſe the plaintiff being within age had 
brought a new aud. quer. in C. B. he ought to have been inſpected de novo, becauſe it is a new ori- 
£ital, aud all the former proceediugs are diſlolved by the reverſal of the judgment. Quod nota. 


19. In an audita querela it was reſolved 9 the Court, that if 
debt be brought upon an ligation, and ifJue (upon mhil debet) 1s 
found for f he plaintiff, now the defendant ſhall not have an audita 
querela upon a j/urmiſe that it vas a uſuricus contract, for he 
might have pleaded that in the action of debt. Noy. 123. 
Cook v. Wall. 


(366 3 


(D) In what Caſes it lies. 


EI. IF the eonuſee of a ſtatute ſues execution , efere the 2 day given TO 
F : uerela, j1. 
by the defeaſunce for the performance of the condition, al- — 


tho! the condition be after broke, yet an audita querela lies, be- 


C. and ſays, 


judgment 

was prayed 

of the writ, 
& OP 


cauſe he thall avoid it, for he has extended the land before his 
time, and fo it is a prejudice to the conuſor. 46 Ed. 3. 27. b.] 


Cz. If a man recovers a debt, and before execution releaſes to the V here exe- 
recoverce, and after /ues ſuch an execution, in which the releaſe in cn 
nel pleadable, an audita querela lies. 7 H. 6. 7.] ; 


ſued againſt 
Mo. 433. in Caſe of Hobbs v. Tadcaſtle, 


any malrcr 


of diſcharge, the party may have audita querela. 


[3. But it had been etherways if the releaſe had been after 
execution. 7 H. 6. 7.] 
4. 1f 4. be 7n execution at the ſuit of B. and after A. eſcapes 


<with 


* See tit. 
Execution, 


#5 a 
1 


>” Sat * 


„ K — 5 * < f > 


320 


(U. a} pl. 8. 
SE 


Eliz. B. R. 


and 439. pl. 


Audita Querela. 


bit h the conſent of the ſheriff, which is a voluntary eſcape, and aſ- 


1 A. returns 15 the priſen, and the ſheriff keeps him in priſon upon 
318. pl. 4. Ihe ſaid execution, and thereupon A. brings an audita querela 
Paſch. againit B. he ſhall not be diſcharged thereupon, becauſe it is at 
Jn 37 the election of B. whether he Dall be in execution at his ſuit or not; 


for it 1s no ditcharge of the theriff that he hath retaken him be— 


55. Mich. fore the action brought by B. if he will bring his action againſt 

3 . R. him; but A. ſhall not put B. to his action againſt the ſheriff 

Grille v. againſt his will; for perhaps the ſheriff is not able to give a re- 

Ridgeway, compence to E. and fo A. ſhall have advantage of his own wrong. 

#1 . 2 Fara Hill. 10 Car. B. Rot. 1622. between Trevuillian and the Lord 

1 not appear. Roberts, adjudged in an audita querela, in arreſt of judgment, 

4 ——Mo. after a verdict for the plaintiſt, by which it was found that the 

: 2 mo PF. ' ſheriff voluntarily ſufſered him to eſcape. Vide Co. 3. + Rige- 
$ dut S. Pp. way 5 2. b. ſeems to be the contrary. ] 

3 * 41. Geilles v. Rige way, S. C. but S. P. does not appear. See tit, Execution, 


64S. C. 


(U. a) pl. 5. S. P. Arg. Cro. E. 102. in pl. . 
Where the 
plaintiff 
conſente 
that the de- 
fendant in 
Execution 
ſhould come 
do him to a 
tavern outot 
the ru.cs. 
without a 
keeper or ; 
rule of court, in order to come to ſome agreement with him, but becauſe no agreement was made, the 
piaintifi took him again on the fame execution, and the defendant brought an audita querela, and ad- 
zudged well brought; for the execution was diſcharged by the priſoner's going at large. Sty. 117. 
Trin. 24 Car. B. R. Walker v. Alder. p 


5. If a man in execution upon a judgment for debt or damages 
be delivered cut of execution by the fheriff or gaoler who hath him 
in execution, with the affent of him who hath him | or for whom he 
is] in execution, and after, by colour of this judgment, he rates 
him again, and puts him in priſon, an audita querela hes upon 
this matter, and thereupon he ſhall be delivered. Trin. 24 Car. 
B. R. between Welby and Andrews, adjudged, Intratur Trin. 
23 Car. Rot. 1706.] 25 


pl. after A. extends the land of B. for his debt, and after affigns over 
e en 0 the land extended 4% C. for all his eftate therein, and after A. re- 
but ſans not dea/es ts B. the judgment, in this caſe B. upon his releaſe, ſhall 
2721nit have an audita querela againſt C. the aſſignee, and therein avoid 
1 the extent, becauſe A. netwithſlanding the afhgnment, continues 
whether A. privy ts the judgment, and after the athgnment might have ac- 
or C. knowledged ſatisfaction of the judgment, and ſo have defeated 
= the eſtate of the * aſſignee, and this releaſe is all one as if he had 

acknowledged ſatisfaction of the judgment. Paſch. 7 Car. B. R. 
between Fla and Higer, adjudged upon demurrer.] 


127 1 C. If A. hath a judgment againſt B. for debt or damages, and 
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. 
214. pl. 4. | 
S. C. ſays it was demurred, becauſe the audira querela was brought againſt A. whereas it ought to have 
been brought agaanit C. but adjudged well kicught.——See (H,) 12 H. 4. 6. 15. contra. = 5 
| > of, al} 
: 5 , of t 
F. N. B. fr. If A. the coninſce of a ſtatute- ſtaple brings a detinue again) i : 
: in FE 2 a x X Fg ch. 
5 . B. far the jlatute, who prays garniſhment againſt C. the conuſor, 5 
rors there % Comes and pleads, and the plaintiff recovers by judgment, and . K 
8 C. the garnifhee brings a writ of error, and pending the aurit of | 
| < © , Error B. the defendant either voluntarily, or by award of the %. 
-, ” - _—_ * a . * N } 
Ef cl. tha: Court, delivers the  flatute te A. who fucs execution u pon the ſtatute Kren 
4 H * dig the 771 1 
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% Chancery, and the body of C. is lalen in execution thereupon, 


ir ſcems before the judgment is reverſed upon the writ of error, 
C. upon this matter cannot have an audita querela in Chancery, 
becauſe the execution in Chancery is collateral to the proceedings in 
Banco, altho' the delivery of the ſtatute to the plaintiff was error, 
if by award of the Court; and if it was by the voluntary delivery 


of the defendant, a writ of diſceit lies againſt him. Vide 7 H. 6. 
41, 42. ordered by the Court to ſhew his matter in Chancery.] 
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errors and 
Execution, 
he cannot 
have a ſu. 
perſedeas 
and alſo that 
the reverl- 
ing the 
judgment 
does not de- 
feat the exe- 
cution had 


on the ſtatute; but it ſeems the conuſee is put to his audita querela,——Br. Error, pl. 66. cites S. C. 
but mentions nothing of the audita querela.—S. C. cited 5 Rep. go. b. in the caſe of executions, and 


the reporter was of opinion that he might be helped by audita querela, 
and the reporter is there of the lame opinion, as to the audita querela.—— See (E) pl. 


[8. But in the ſaid caſe, if upon the writ of error the 
judgment in the detinue be reverſed, it ſeems the conuſce ſhall be 
zided upon an audita querela in Chancery upon this matter, al- 


tho” by the reverſal of the judgment the execution is not avoided, 


being coliateral to the firſt judgment. Co. 5. Hs Cafe, go. 
b. held upon the book of * 7 H. 6. 41, 42.] | 


aded by aud. quer. * Br. Error, pl. 66. cites 7 H. 6. 42. and in the year 


a, b. 


S. C. cited 8 Rep. 143. b. 


15. 


This is men- 
tioned in 
Hoe's Caſe 
by the re- 
porter, as 
that it ſeems 
to him that 
in ſuch caſe 
he ſhall be 


| book it is 42. 
S. C. cited per Cur. 8 Rep. 142. b. & ibid. 143. b. by the reporter, where he repeats, 


and continues his former opinion, that audita querela lies; becauſe the cauſe and ground of the colla- 
tzral act ion is diſproved and dettroyed by the reverſal of the firſt judgment, and the firſt pla intiff re- 


bored to his firſt action, upon which he may have juſt and due remedy. 


9. But if a fatute be delivered to B. to be kept in an indifferent 
tand upon certain conditions between the conuſor and conuſee, if 
B. before the conditions performed, delivers it to the conuſee, and he 
ſus execution, quiere whether the conuſor may have an audita 
querela upon this matter, or whether he be put to his writ of 
o ſceit againſt B. for the delivery of the ſtatute before the condi- 
tions performed. 12 H 4. 6. 15. audita querela lies.) 


Br. Audita 
Querela, p!. 
15. cites S. 
C. and ſays, 
it ſeems that 
action of dit. 
ceit lies 
againſt 
him; for 
the audita 


querela can- 


not be brought but agairſt him who is party to the record, unleſs it be in ſpecial cafes. ——— Fitzh. 


Audita Querela, pl. 15. cites S. C.— 
don of all the juſtices ſeemed, that the audita querela did not lie. 
cenulor thall have an audita querela. 


Er. Audita Querela, pl. 1. cites 43 E. 3. 27. 
F. N. B. 104. 


[19. If che principal be taken in execution upon a judgment, 
ed after a ſcire facias returned, according to the courſe, judgment 
5 given againft the bail, and thereupon he is taken in execution, and 
after the principal is delivered upon an audita querela, becauſe the 
rcveror hath ackneavledged ſatisfaftion & c. in this caſe, tho' the 
'cognzance was forfeited by the bail, by not bringing in the 
principal at the time appointed by law, yet inaſmuch as the 
judgment and executicn againſt the bail depends upon the judgment 
gli the principal, and he was but a ſecurity for the payment 
the money, of which the recoveror is ſatisfied, the bail hall be 
*/charged by conſequence. Paſch. 15 Car. B. R between Hill 
od Barnes, adjudged upon a demurrer, Intratur Trin. 13 Car. 


B. K. Rot. 476.) 


that the opi- 
(D) ſays the 


[ 328] 
After judge 
ment aga! 1 
the princi- 

pa!, another 


Judgment 


upy a ſcire 
acias was 
had again/t 
the bail, and 
upon error 
brought the 
{a 1 judge — 
ment! Nur 

a firmed. 
The princi- 


Pa Judgment: 


Was after- 


wards reverſed in error, and ther2upon an audita querela was brought by the bail, and the Court held 
* well brought; for that the judgment againſt the bail is quaſi dependent on the firſt judgment, which 
nadered the bail liable; and that being ſet afide the bail ought to be diſcharged, Cro. J. 645. pl. S. 
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Mich. 20. Jac. B. R. Appeſly v. Ives. — Palm. 187. Appeſley v. Gene, alias Geve, S. C. 34. 


jornatur. Ibid. 301. Mich. 20 Jac. S. C. adjudged for the plaintiff in the audita querela, lenk. 
319. pl. 21. S. C. accordingly. 2 Roll. Rep. 254. Green v. Legris, S. P. held accordingly, and 
ſeems to be S. C. and the bail were diſcharged. 


3 86. Cf. If A. and B. are bound in an obligation ſointly and ſemeralh, 
2 wrap N and nds mie nt given again each upon ſeveral ations brought, ad 
Mo; lacy 
Mich. :8& both taken in execution, and after A. eſcapes, yet B. ſhall not be 
29 mY Gelivered upon an audita querela z for tho' the obligee may have 
3 an action againſt the ſheriff tor the eſcape, yet till he is actual] y 
59- pi. 
6:2. Bio- ſatisfied, the other ſhall not have an audita querela ; ; tor perl aps 
1 the hand; is worth nothing. Co. 5. Blamfield, 86. b. 

vthe, S. 
C. but S. P. f 
does not appear as to the aud. quer. but ſeems to be that aud. quer. does not lie.— Cro. E. 478. 
pl. 9. Blofield's Cate, S. C. Gaudy and Fenner J. (abſentibus alis) held this no cauſe to diſcharge B, 
Idid. 555. pl. 10. Blomfield v. Roſwick, S. C. and Popham, Clench, and Fenner (abſente 
CGawdy) held that this was no cauſe to diſcharge the other by aud. quer. —Ibid. 573. pl. 14. 8. 
C. was moved again ; and Popham thought that B. was relicvabie by the aud. quer. but Gawdy and 
Fenner e contra, & adjornatur. 


Hob. 2. pfl. [I 2. If two are bound in an obligation jointly and ſeverallr, 
3. incerti 
| and judgment given againit each Fs rave ſeveral actions, one 15 
temporis, Banca, the other in Banco Regis, and after ane is taken in execution 
but men- in Banco Regis, and after an execution is taken in Banco again the 
Pons it as 

ether by elegit, and land and goods delivered in execution W 


cites by Ld. 
Coke, in B. upon, he that | is in execution by his body in Banco Regis {hall b; 


delivered upon an audita querela, becauſe the execution upon 
G92: 257+ the elegit is a ſatisfaction. Hobart's Reports ] 
pl. 255 c 8 Z ils * D IJ 3+ 


Paſch. 12 | 

Jac. B. R. Cowley v. Legat, S. P. and ſeems to be S. C. and the opinion of all the juſtices was, th. 
the audita querela was well brought, and that becauſe he could not have pleaded the ſpecial matter in 
bar. Cro. J. 335. pl. 3. Crawley v. Li2geat, S. C. adjudzed per tot. Cur, who delivered ther 
opinions ſeriatim. 8 * 8. pl. 12. Cowley v. Lydiat, $. C. and it is ſaid in Marg. tha 
judgment was for the plaintiff 2 Bulſt. 97. S. C. 2. Gudged accordingly. But by Cros ke 
J. it he, againſt whom the rt judgment was given, had re verfrd it by a writ of err-r, peradventut: 


the 8 party being taken by capias, ſhall have no benefit by ſuch aud. quer. but Dodderidge J. e 


contr 2 Bulſt. 100. in S. C. 

Tab entered into a recognizance, and cogniſee extended the lands of one of them by elegit, and afier- 
wards tk the body of the other in execution, who brought an audita querela, and was diſcharzed, be- 
caute rhe land 10 the other being extended ter the ſame debt, that hall be intended a full ſatisfaction 
for the debt. 2 Bulſt. 97. 1 rin. 11 Jac. B. R. Cowley v. Lydeot.— Cro. 25 338. pl. 3. Palch. 
12 Jac. B. R. Crawley v. 1. idgeat, S. C. & S. P. and the plaintiff was diſcharg Godd. 257. Pl. 
355. Cowley » Legat, S. C. and held the audita querela well broug . ?. mentioned by Cake 
Ch. J as ruled accordingly, and ſee; ns to iatend S. C. Hob. 2. pl. 3. incerti nominis & temporis.— 
bia in Marg. cites the Caſe of Cowley v. Legate. 

A judgment-creditor extended /ands of his debtor in one county by elegit, which waz 
1 WY ] 5 ;vertd to him in execution, and enjoyed by him 6 years ; then he made his wife cxe- 
cutrix, and died, and the 3 a ſire fe 1ctas upon the judgment, diretted to the be rf of ano 
ther county, where the debior bad other lands ; and pon 2 nihils returned, the had judgment ard 
execution tor the fame debt; whereupon ſhe brought an audita querela, and was re! ficved; for after 
an clceit, if had are th -reby tound, and the elegit filed, the party cannot have another clegit. St,. 
454. Trin. 1655. Strowd v. Keckwith. 


Sty. 323. [LI 3. If A. be bail for B. in an action in Banco, or B. R. and 
m— 7. ter judgment is gien againſt B. and after a ſeire facias is tuci! 
* Fol. 309 again}! A. the * bail, and upon tavo nihils returned in Banco judz- 
mentis given againſt A. in this caſe A. may have an audit 
ky K lo, querela, upon a ſurmiſe that H. died before any capias ad le itts facieu- 
3 dium ſued gut againſl him, by which he was diſcharged i in law, r 
| thercupon A. is to be diicharged, becauſe the recognizance i 


A. (which 


Cu willy . 
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A. (which is, that B. ſhall render his body, or pay the condem- ni, &e. 

nation) is not forfeited till a capias be returned againſt the prin- 1 
cipal ; for he is not bound to render his body till a capias be re- We N 
turned, and tho' two nihils be returned, and thereupon judgment querela, by 


. . . . 1 . ; - "'. = Roll Cl 
is given againſt the bail, fo that the judgment is not erroneous, x ©. : Ni- 


yet becauſe the bail had no ſummons, he ſhall be received to 4 er⸗ 


aver this in an audita querela, he not having any other remedy. man dit _ 
- ra a 5 ' 5.498 tiente, an 

Paſch. 1652. between Tompſen and Barccck. Intratur Mich. Aki 
1651. Rot. 472.4 and Nicho- 
las ſaid that 

Z : the two ſcire 
facizs's micht he returned behind the party's back, and there fore it could not be ſaid to be 
all on? a> it the party had appeared; for if he had appeared the caſe would have been otherwiſe. — 
—Raym. 19. Arg. cites S. C. accordingly; but that upon a ſcire facias returned audita querela 


' would not lie, cites Mich. 1657. B. R. Kilburne v. Rack. In the Cafe of Lampton v. Col- 


ling wood, Cumb. 325. Paſch. 7 W. 3. B. R. Holt. Ch. 5 ſaid that he did not approve the caſes of 
HexT v. GUNNEL, in 4 Le. [:4. ] pl. 76. and [Cockeine v. Hawkins] Cro. E. 730. 
but preferred the later authority of Barceck v. Thomplon. 

Execution ought not to be fucd againſt the bail wil a default be returned againſt the principal. The 
recognizance of the bail is, that the principal ſhall yield himſelt &c. and this is intended to be upon 
proceſs awarded againſt him; but no proceſs being awarded againſt him in his life, it is impoſſible he 
ſhould yield his body to priton being dead, and therefore the bail is diſcharged ; per Popham, Gaudy, 
and Fenner; and fo they awarded judgment for tie plaintiff in the audita querela, Gouldib. 154. 
pl. 108. Hill. 43 Eliz. Hobbs v. Tadcaſtle.— —NIo. 43 :. pl. 607. S. C. adjudged accordingly.—— 
Cro. E. 597. pl. 1. 5. C. adjudged accordingly. o. 29. ſays the precedent of this cafe was pro- 
cuced in Court accordingly. —S, C. cited as adjudged accordingly. Hutt, 47. Noy 83. cites 
S. C. Sty. 324. cites S. C. 


14. If tenant in tail be b5und in a ſatute merchant, and the land 
i: extended by it by elegit, as the moiety which the tenant in tail 
has, and after the tenant in tail dies, the e in tail may enter 
without audita querela. Br. Taile & Dones &c. pl. 22. cites 
38 All. 5. | 5 

15. A man recavers by affiſe, and after is re-difſoiſed by the fir/? 
diſciſor, and then he releaſes all bis right to the deſſeifcr, and after 
triugs redi/ſeiſin, the diſſeiſor cannot plead the releaſe ; for it is 
only inque{t of office; but by ſome in this cate he thall have 
audita querela. And fo it ſeems that in ſeveral caſes, where a 
man has bar to plead, and has no day in Court to plead it, he ſhall 
have audita querela. - Br. Audita Querela, pl. 30. cites 40 
All: 23- 

16. Audita querela upon a ſtatute ts pay 60 l. and the indenture Br. Condi- » 
was to pay gol. and lo do certain other covenants, and that then the Wt i 
ſtatute thall be void, and /aid Lat he had paid all except 10 l. as S. C. 
appears by acquiltance, and of the 10 l. be fheawed that he had paid 
fart for the defendant, and part in reparations at the command of the 
defendant, which he was nt bound to de,; and well, per judicium; 
quod nota z and therefore it ſeems that this is a payment to the 
defendant himſelf by another hand by implication 3 quod nota. 

Er. Avowry, pl. 6. cites 46 E. 3. 33. | 

17. Aſſiſe againſt tenant by flatute ſtaple, the plaintiff ſaid, that [ 330 J 
after the execution ſued, the plaintiff repaid the money, and the 
defendunt upon this rebailed the ſtatute to him in lieu of acquittance, and 
after by covin retcok it, and ſued execution, judgment &c. and 
per Cur, he is put to audita querela, and {hall not have the aver- 
ment contrary to matter of record. Br. Statute Merchant, pl. 29. 
cites 43 Atl. 18. Deny 2 

18. Re- 
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18. Releaſe of all actions is not ſufficient to have audita quereln, 

for execution is not releaſed by this. Br. Audita Querela, pl. 30. 

cites 3 H. 4. & concordant Littleton in his Chapter of Releat:; 

and tit. Releaſe in Fitzh. 53. for execution is no action. ; 

Br. — 19. He who is condemned in debt or damages, and has releaſ,, 
__ and ca. ſa. Is ſued againſt him, yet if he be not taken he ſhall not 
E. 4. 22. ﬀ\ have ſcire facias ad cognoſcendum factum, but audita querela; 
and ſoare for he ſhall not have the ſcire facias unleſs he be in perſon, per 


all the edi- : 3 — 7 
Zons at that Cur. Br. Scire Facias, pl. 170. cites 2 E. 4. 24. 


word, but at | x | 
tit. Scire Facias, pl. 179. all the editions are 2 E. 4, 24. and theſe laſt ſeem to be right, the S. P. 
bciagat 2 E. 4. 24. a. pl. 22. but S. P. does not appear at pag. 22. 


20. If in account a man recovers, and before execution brings aus- 
ther writ of account, or recovers in debt, treſpaſs, and the like, and 
does not take execution, but brings anther action again, and recover; 
again, if he takes 2 executions, the defendant thall have audit: 
querela per Danby and others, quod non negatur. Br. Audita, 

| Querela, pl. 25. cites 9 E. 4. 50. . 

Br. Scire 21. If a man ſues execution upon a ſtatute merchant or ſtatute 

5 xe tap able, as executor of the conuſee, or as adminiſtrator againſt the co- 

S.C. nuſor, where the conuſee himſelf is alive, or if the plaintiff be not 
executor or adminiſtrator, the conuſor ſhall have audita quere!:, 
or action of diſceit. Br. Audita Querela, pl. 38. cites 2 K. 

Bo 7 | 
l 22. And ſo note here and in F. N. B. in the writ of audits 

uerela in the 6th Caſe, that audita querela /ies as well pan « 

1 faple as a flatute merchant, and lies upon ſurnmſe, and upon 
matter in fa as well as upon writing. Ibid. 


23. If one recovers as adminiſtrator where he is executor, the 
party, againſt whom the recovery is, ſhall have aud. quer. ſup- 
poſing that he has no right to recover. Arg. Cro. J. 394. pl. 
6. cites 2 R. 3. 8. | 5 

24. Aud. quer. lies where a man ought not to be charged, and 
had matter to diſcharge himſelf by, but that he had no day in Court to 
plead it], and {ſo]no default was in him; per Vaviſor. Kelw. 25. 

| n. Faich. 12. H. 7. 

1 8 ns 25. A. made a recegnizance in a ſtatute merchant before the mayer 
104. (U) in / Cheſter to B. where it was fig that he had 1; authority to tai: 
the new 1. A. infeoffed J. S. B. ſued execution, and J. S. brought aud. 
notes there quer. D. 35. a. pl. 27. Trin. 29 H. 8. 


r . 26. The rd of a copyhold court by petition to him reverſed a juds- 
ment given there, for certain errors in the proceedings, and thereupon 
the defendant maintained aud. quer. to be reſtored to his da- 
mages recovered againſt him; cited by Fenner J. 4. Rep. 30. b. 
at the end of pl. 22. and ſaid he had ſeen ſuch record of anno 


6 H. 8. | 
' 27. Conufer levied a fine of parcel of his land to the conuſee, aul 
afterwards ſucd execution, and 799+ the bady of the conuſor in exc- 
cution, wiicreupon the conuſor ſued an aud. quer. in Chancery; 
but adjulged by the Ld. Chancellor and 2 judges aſſiſtants, that 
it did net ie. Pl. C. 72. Paſch. 5 E. 6. Roſſe v. Pope. 

28. After recovery in waſte by default, the defendant ſucd an aud. 

0 


7e 
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nuer. to the juſtices of C. B. ſurmiſing that he wwas not ſummoned, nor 
attached, nor diſtraimed ; for which the juſtices granted our of the 
Rolls in C. B. a writ of diſceit againſt * [the party, becauſe] the 
audita querela was but a commandment to the juſtices to do 
right to the party &c. Trin. 19 E. 3. And yet + [ſo] they ſhall 
proceed upon the writ of diſceit, and not upon the aud. quer. F. 


N. B. 105. (A.) 


228 
3 


Audita que- 
rela by A. 
ſor that he 
became 


bound with 
[ 236-3 


. in a bond 
to C. he be- 
ing within 
age and that 


C. proſecuted an original writ in debt againſt him, and procured an attorney to appear te the action 


evithout his notice, and that upon nan ſum informatus entered, and judgment by default, he was taken 
in executicn; but adjudged for the detendant that it is nota ſuffeient ſurmiſe to difcharge him; for 
his remedy is by writ of di/ceipt againſt the attorney, and not by audita querela. Cro. J. 694. pl. 7- 


Mich. 22 Tac. C. B. Allely v. Colley. 

* Thoſe words are omitted in the Engliſh editions. 1 Orig. is [iſſint]. 

29. If a man /eafes land unto A. fer life, and afterwards by fine 
grants the reverſion to B. in fee, and dieth, and the heir of the re- 
cagniſar and one L. by covin betwixt them, ſue a precipe in capite 
againſt the faid A. ſuppoſing the land to be holden of the king, where- 
as it is not holden of the king, but of another perſon; and in 
this præcipe in capite Mey cauſe one F. to appear as attorney for A. 
and to join the miſe in the ſaid writ; and afterwards 2 attorney 
by covin doth make default, for which judgment is given againſt A. 
Now upon the ſame matter he ſhall have an audita querela di- 
rected unto the juſtices of C. B. commanding them to proceed as 
well for the reſtitution of the land, as upon the diſceits, and to 
do ſpeedy juſtice, as of right, according unto the cuſtom of the 
realm, they ought to do. F. N. B. 103. (A.) 


See 17 E. 
3. 60. A. te- 
nant for life, 
remainder 
to B. in tail, 
C. by covin 
between A. 
and B. ſup- 
pofing them 
jointenants, 
and one D. 
anſwers as 
attorney for 
B. and pro- 
ceſs is con- 
tinued till 
they make 
default after 


iſſue joined, whereupon judgment final is given, and B. ſhews this, and prays that it be entered, for 
that it is within the year; and it was entered on record, and alſo agreed that he ſhall have reſtitution, 
but A. ſhall not; for he has forfeited his eſtate, that he ſhould not have reſtitution on à general bill 
of diſceit; but ought to ſue an audita querela in Chancery on his caſe, tam ſuper reſtitutione ten'ti 


quam pro deceptione punienda. F. N. B. 108. (A) in the new notes there (b) cites 17 E. 3. 46. 


and ſo note reſtitution at leaſt, where the demandant was party to the diſceit. See 21 E. z. 45. 19 


I. 6. 44. 1 H. 4. 5. Stat. 21 Jac. 1. cap. -—17 E. 76. regiſter 114, 115. 


30. A. infa. B. on condition to re-enfeoff A. and C. his wife 
for their lives, remainder to D. the daughter (ſen) of A. and the 
heirs of his body, and the ſaid B. by collufion between him and E. 
makes a recognizance of 200l. to E. and one F. (after the re-enfeoff- 
ment as it ſeems). A. dies, and C. takes G. to huſband, «who on this 
matter ſues an audita querela, and it was reſolved that he need not 
count upon this writ; that though he may have remedy by writ 


of deceit or conſpiracy, yet ſeeing here is matter of record, 
which is the ground of the writ, it is good but for that E. was 


party to the recognizance, and by the writ is ſuppoſed party to the 
colluſion, this ſuit is to defeat the recognizance, and not to recover 
damages the writ ſhall abate. 26 E. 3. 73. F. N. B. 104. (U) 
in the new notes there (b.) ; | | | | 
31. fixecutors had judgment in account, and took the defendunt 
n execution for the arrears. The vill «vas afterwards ſet fide, 
becauſe the teſlator avas an ideot, and the record thereof in the 
Spiritual Court was removed by writ into Chancery, and ſent 
into B. R. where the action was brought, and thereupon the 
defendant brought aud. quer. becauſe the will was diſproved; 
and reſolved in the Exchequer Chamber (as appears by the 
| record, 
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record, as the reporter ſays he had heard) that the aud. quer. wel] 
lies. 8 Rep. 144. a. cites D. 3 Eliz. 20 OZ. 


j 

; | Dal. 55 kl. 32. Judgment againſt the 45 eudaut, who was afterw ards be: 
24 * by virtue of a ca. fa. and eſcaped ; the ſheriff did nt return the oa, 
'1 fa. at the day, and thereupon an alias ca. fa. iſſued againſt the 
* defendant, upon which he «vas retaten by the theriff, and there- 
upon the defendant brought an audita querela, and by Dyer and 


Weſton it was held good. Mo. 57. pl. 163. Paſch. 6 Eliz. Anon. 


This cafein 33. At the exigent. after fudgmeut the defendant cannot appear gra— 


Dyer icems 47,7 plead a releaſe of 2 ns to have a ſci. fa. ad cogneſ- 


not to be 2 
cafe of the cendum wel dedicendum fifium, but there muſt be a cepi corpus, 


Year ow or a reddidit fe, returned; but being at large he muſt bring an aug. 
tioned, dit . 

er. D. 285. b. 286. a. pl. 41. Trin. 11 Eliz. Anon. 

of Hill: H. S. and the fame is in Kelw. 166, b. . 3. * See Kelw. 3. pl. 5. Mich. 
12. . . P. admitted. 


. Aud. quer. /ies properly when the verdi?? is allpaved, and ther, 
rs ſome matter in equity; per Shute B. But to have aud. quer. upon 
matter contrariant to the verdict, as was moved in the principal 
caſe, he thought was ſtrange. Sav. 69. 70. pl. 144. Mich. 26 
Eliz. Borrow v. Lake. | 

35. Audita querela /ies properly where the we! di is all, ;ved, and 
there is ſome matter iu equity, but not on matter contrary to the 
verdict, per Shute J. Savil. - pl. 144. Mich. 26 Eliz. in Caſe 
of Borrow v. Lake. 

36. A. was bound to B. by recognizonce of 400l. and B. was B; 
ts A. in a bend of o. B. by the cuſtom + London attached the 1c0!. 
due by himſelf to A. in his ou, han ds, and ſued execution againſt A. 
uren the recognizance. A. upon the matter of the attachment 
brought aud. quer. and after ſome doubting the Court received 
the writ de bene eſſe, and granted a ſuper ſedeas to ſtay execution, 
and a ſcire facias againit B. but ea lege that A. find ſuſſicient 
ſureties that he would fue with effect, and to pay the execution 
if found againſt him. Le. 297. pl. 407. Hill. 28 & 29 Eliz C. B. 
Wallpool v. King. 

37. The cognizor of a fatute ſtaple was taken in execution, and 
then the 157: V 20 brought t into Court, and upon an aud, wer. 
moved to be bailed, and the money to remain in Court till the 
aud. quer. determined; and the Court refuſed to deliver the me- 
ney to the conuſee, but ordered the prothonotaries to keep it til! 
the aud. quer. was determined, and let the conuſor to bail for 
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I 
the coſts of ſuit. Le. 141. pl. 199. Hill. 30 Eliz. C. B. Afkew : 
i 
v. the Earl of Lincoln. * 
_ ROE. 33. The conuſer of a ſtatute ſtaple was taken, and eſcaped with S 
: 11 
E. 3 . tenſent F the fperiff, no execution being made of his lands or mm 
- 
ingly. -- clattels; ; afterwards the conuſor ſucd execution of his lands, where» 
| Roll, Rep. upon he brought aud. quer. but adjudged that the aud. quer. did 95 
=” 204. S. 'S : 1j 
pet he. 2 Le. 96. pl. 117. Trin. 31 Li. B. Linacre v. 1 
4 5 Rep. 26, Rhodes. | | _ 
I L. 5 | "P 
5 cited. Le. 230. pl. 212. Paſch. 33 Eliz. C. B. Linacre's Cafe, S. C. Anderſon Ch. J. fail that J. 
T od! a man be in EXECUTION by his ed y and lands upon a ſtatute, if the ſheriſf permit the conuſor to £0 wh 
F 8 «. libe:ty, veTt * EXECUTION of the land is not diſc charged; 3 but it he go at large by the conſent of tl. 
* eunulcc, then the „uole EXECUuLLON 15 diſcharged, aud the conuivihall have his laud ag 440 orefe rity, . 


39. E. 


Audita Querela. 
39. E. and G. vere bail for H. at the ſuit of A.——F. was 


e:ndemned, and a ca. ſa. awarded againſt E. and G. C. was taken, 

c ſuggeſted to A. that E. was ſufficient to ſatiiſy him, but that he 1 

himſelf aun not. Whereupon A. conſented that G. paul g at liberty 1 

/; as he <vould procure E. to be arrefted, which he did. E. being ar- 

reſted ſued an aud. quer. upon that eſcape of G. and they were | = 

at illue upon the etcape. And by advice of the Court a ju- : 

ror was withdrawn by conſent, and ſo the matter was ſtayed. 3 

Le. 260. pl. 346. Mich. 32 Eliz. B. R. Evans v. Arnold. 
40. A flatute merchant was acknowledged in Lincoln, which Le. 228. pl. al 

had but one ſeal to it, whereas by the ſtatute 13 E. 1. de Mercato- 3 10. 

ribus, it ought to have two, and execution being taken upon this C 3 

ſtatute, the cognizor brought an audita querela; it was objected, judged in 

that a writ of error was the proper remedy in this Cafe z but held CC. E. 


, : k for the 

dearly, that where a ſtatute is erroneouſly acknowledged error elaintiff— 

fies not, but aud. quer. for it is no record. Cro. E. 233. pl. 4. Cro. E. 

Paſch. 33 Eliz. C. B. Aſcue v. Fuliambe. . 1 
5 alcn. ? 

K 37 Eliz. B. R. Fulſhaw v. Aſcue, S. C. in error brought in B. R. and the judgment in C. B. was 

Armed. 


41. Adminiſtration was granted 79 J. S. durante minoritate of A. Godd. 103. 
an infant executor. J. S. brought debt againſt W. R. for money „ 
due to the teſtator, and recovered, and had . R. in execution, | 


and then A. comes of full age. The queſtion was, how W. R. (333 


ould be diſcharged of the execution, the adminiſtrator's autho- C. B. S. VP. 


city being determined ſo as he cannot acknowledge ſatisfaction 2 Set, ad 
7 2 7 „ in totidem 
Windham faid, that peradventure W. R. might have an aud. verbis; and 


quer. 3 Le. 278. pl. 367. Mich. 35 Eliz. C. B. Anon. in both 

| | books is 
cited the following cafe, which Rhodes ſaid he had ſeen, viz. that A. was bound unto B. in an 
obligation of 1091. upon condition to pay a letter ſum ; the obligee made an infant his executor, and 
lied; adminiſtration was committed durante minori tate to C. to whom A. paid the money. Itwas 
doubted, if that payment was rightful, or- if the money ought to have been paid to both. Windham 
ed, if it appears within the record that the infant was made executor, and that adminiſtration was 
mmitted ut ſupra z to which it was anſwered, No. Then Windham ſaid, You may upont':is matter 


Dare an audits que rela. 


432. If A. did recover againſt B. by tas ſeveral Judgments, Noy. $2. in 
whereby B. in in execution, it was adjudged that he ſhall not have c_ _ 
one aud. quer. only, but mu? have t2v9 ſeveral awrits, Ow. 107. cites the 
5 "4 note cites Paſch. 36 Eliz. B. R. Curtis v. Overſcott. Caſe ot 


43. An infant confe/ſed a judgment in debt brought in B. R. Curteſie v. 


| iramtt him. Popham held clearly that aud. quer. during his PO 
5 nonage does not lie upon action of debt in Court, as it would accordingly: 
9 on recognizance or ſtatute acknowledged ; but the party might 
; 1ave error in the Exchequer Chamber by the ſtatute of 27 Eliz. 
| but cannot have it in B. R. Mo. 460. pl. 642. Mich. 38 & 39 
= Lliz. Randal's Caſe. 
7 44. A. ſciſed of lands in Middleſex and London acknoqledged a 
4 Hatute to C. and afterwards conveyed the land in Middleſex te F. S. 
\ which come to the plaintiff by prrchaſe, and the land in Landon he 

conveyed 79 C. the defendant ; the adminiſtrator of C. ſued a ſc. 
hat Ja. againſt A. in Middleſex, who was returned mortuus, upon 
00 which he had a ſet. fac. to the tertenants in Middleſex generglly, 
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and V. the pleintiff was returned tertenant, and made default, iam 


which judgment was given r execution, and that a moiety of the. 


land in Nidefex thould be extended, upon which he brought a 
fet. fac. in the nature of an audita querela againſt the adminiſtrator, 
and G. tenant of the linds in London, to ſhew cauſe wherefore the 
moiety of the lands in London thould not be extended. It was 
the opinion of Popham Ch. J. that he might have a writ where- 
fore the lands reſtitui non debent, but not an aud. quer. But 
the other juitices held, that that was the maſt beneficial way for 
him who was grieved by the former extent; but if he will not 
pray reſtitution of what is paſt, but only a contribution for an 
equal extent to ſatisſy whot did remain, they ſaw no cauſe but 
that he might have it; for the foundation of the writ is of equal 
extent; and it was ſaid, that the book of 39 E. 3. 7. and 39. was, 
that it was in election of the conuſee to take his audita querela for 
reſtitution, or for future contribution. Mo. 535. pl. 700. Paſch. 
39 Eliz. in Canc. Verey v. Carew and Gibſon. 
8. ©. cited 45. M. was bound to W. ina flatute defeaſanced, that if he and 
834 evife hei, make [uch god g ⏑,ʒðᷣ f Tod „ avith fuch Covenants 
$4;. in pl. 8 . I a, al 5 
4 Hi esd ace and figmfy under his hand to be reaſotavies or 
f-2uld pay before 1 Aug. next 3501. an aud. quer. will not he upon 
a turmite that had not egnifred what aſſurance he would accept, 
nor required any, and yet had ſued execution &c. for the conuicr 
ought to have deviſed the eſtate, and procured. W. to accept, 
otherwiſe he ought to pay the money. Cro. E. 718. pl. 44. Mich. 
- 41 & 42 Eliz. C. B. Mills v. Wood. | 
. Aale. 46. The flaintrff eas conuſee of a ſtatute, and Sir F. H. was 
3 3 8 conuſee ef an clear recognizance, the contiſor had lands in the coun- 
=. - td 2 C. and M. the plaintiff ſued execution, and had it, of the lan; 
Hinee v. in C. the deſendaut ſued executiin, and had the motety of the lands in 
3 75 C. and nithing in I. The plamtiff ſued audita querela, an it 
227 - was adjudged it lies upon this ſurmiſe, for the recogniſce ouglt 


+: E!z to have ſued exccution of the lands in one county as in the other, 
B R. the s. whereby the money would be levied the ſooner, and fo the not 


ee ſuing of cxccution according to the law is a prejudice to the plain- 


athirmed in 

ecror; ior Hind. 

D. being in | 
& 7 12gment and by title by extzrit ofthe ſtatute, ought to have his land Tiable to the extent upon the recog” 
* rande Fro rata only, aud ther<tore H, ought to have included al other the lands of the conuſor in bi. 
e dtent as well as the lands of D. But if D. had not had his land by title, but by ditieifin or other 
£-#716u5 means, then ke ought not to be relieved upon audita querela.—Noy 47. S. C. and judgment 
aimed, ; | 


din BE. Cro. E. 797. pl. 43. Mich. 42 & 43 Eliz. C. B. Dean v. 


43. In trover by an adminiſtrator for the goods of the inteſ#tr, 
the deiendant plcaded that the letters of adminiflraiion were rev: bets 
in the Spiritual Court, per debitam legis formam, and granted le anc- 
their ; adjudged no good plea, becauie it is a matter wherein he 
can be aided only by an audita querela. Yelv. 125. Paſch. 6 
Be. 1. B. R. Kett. v. Life. 5 | 

49. B. was in executizn upon a Patute-merchant at the ſuit of R. 
he brought audita quereia, and fhewed articles betwixt him and |. 
ts dif large him of the ſiatute, and prayed to main-priſed but the 
Court denied it, and fail tliat one in execution ought not to be let 

| $& 


Audita Querela. 


10 main-priſe upon a ſurmiſe; but the party's remedy is 
te have his action of covenart ufon the articles againſt the party. 
Cro. J. 218. pl. 7. Hill. 6 Jac. B. R. Beiton v. Robinſon. 

50. Judgment againſt the principal, and upon 2 ſcire facias's 
acainf} the bail, uibil returned, judgment was againſt the bar}, who 
ved for an audita querela, for 7hot he avas within age. Williams 
J. held, that it did not lie; but it was allowed by the others de 
bene eſſe; for to deny it, if by law it lies, they ſaid would be 
injuſtice. Yelv. 155. Trin. 7 jac. B. R. Markham v. Turner. 


him, and that by the audita querela he was diſcharged. ——Jenk. 319. pl. 21. S. P. 


51. If the party be taken and mpriſcned upon a judgment and 
execution where he has paid the money, he thall have no other reme- 
dy in Court, but only an aud. quer. per Williams }. and the Court. 
Bulſt. 152. Trin. 9 Jac. Anon. 2 

52. It point trefhaſors ave fried in ſeveral ations, tho" the plain- 
if may make choice of the beſt damage, yet when he has talen 
one /atisfactiin, ne can take no more; and if he requires two, an 
aud. quer. lies. Hob. 66. pl: 69. in Caſe of Cocke v. Jennor. 

53. Tuo were taken in executicn, and afterwards ce eſcaped ; 
adjudged debt hes againſt the ſheriff for this eſcape, and after the 
recovery againſt him, the other thall be delivered by aud. quer. 


per Coke Ch. J. Roll. Rep. 205. in pl. 6. Trin. 13 Jac. B. R. 
cites Norgate's Caſe. _ = | 

£4. B. brought an auGita querela, and ſurmi es that A. admini- 
radar ef J. S. brought debt on a bond, but that before judgment the 
adminiſtration was revohed, and granted ts C. and notwithſtanding 
the revocation, A. pronounced judgment, and that C. releaſed ; 
B. brought an audiia querela upon the releaſe, but the Court 
would not grant a ſuperſedeas, becauſe the revocation was but 
matter of fact; for the revocation was not under ſeal, and ſo A. 
might appeal. Brownl. 29. Trin. 13 Jac. Beck's Cale. 

55. D. ſeiſed of land in fee, acknowledged a fatute merchant 
4 M. of 5o0ol. to be paid to the faid M. &c. but menti:ned no 
diy of payment; D. made a leaſe of the land to A. for years, who 
grants his eſtate to B. afterwards M. dies inteſtate, and his ad- 
miniſtrator extends the land, whereupon B. brings an audita 
querela, and whether it lay or not was the queſtion ; or that 
becauſe there 'was no day of payment the ſtatute was good or 
not; adjudged by three juſtices contra Hutton J. quod querens 
nil capiat. Bridgm. 16. 19. Trin. 22 Jac. C. B. Meſkin v. 
Hickford. | 

S. C. held 


56. Scire facias againſt executors, the ſheriff returned nulla lang; 
afterwards, upon a teflatum, that they had waſied the gosds of 
the teſtator, a new ſcire facias with a fieri facias ifſued againſt 
them, upon which there were 7ws nhils returned, and thereupon 
judgment qvas given avainfl them de bonis proprits ; but becauſe 
they were never ſummined, nor had any manner of nulice of theſe 

A 2 2 Pro- 


33+ 


Cro. J 646. 
in pl. 8. 
Cites 1t to 
have been 
allowed 
after a judg- 
ment on a 
ſcire facias 
againſt 
accordingly, 


Win. 82. 
Hick ford v 
Machin, S. 
C. adjudged 
accordingly, 
with the ar- 
uments of 
the judges. 
[ 335 
—]o. 52. 
pl. 3. Maſ- 
kelyne v. 
Hi tord, 
accordingly, 


2 E . 
7 


1 ac- 
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proceedings, they may be relieved by an audita _— per 
Roll Ch. J. Style 372. Trin. 1653. 

57. A tenant for life, remainder to B. his fon in tail, A. enters 
ind: a ſtatute and dics, conufce ſues ſcire facias againſt B. who is 
returned warned, and has execution by default; B. cannot have 
auchta querela. Sid. 54. pl. 22. Mich. 13 Car. 2. B. R. Day v. 
Guildtord. 

Mod. 62.5. 58. D. as adminiſirator recovered damages age inſt T. the e 
E. judged in trover, and afterwards upon appeal his adminifration atem revled, 
= We and granted to F. S. T. brought audita ns and de ved 
668. pl. 3. that D. intended to take him in execution for the ſaid damages 
3. Cad Ke. It was argued that the adminiſtration being repealed, D.' 
Sortingly, title is determincd, and that now it belongs to J. S. and that T. 
* could not plead this matter to the action brought by D. becauſe 
ö it has happened ſubſequent to that judgment, and therefore re- 

Itter the lievable now by audita quercla; and becauſe, if D. ſhould recover 


Wo Aer t. 


repent, wich and receive them, J. S. would afterwards recover them again 


but lay againſt D. therefore to avoid circuity of. action, the ff in the 


any ing F 3 2 ˖ C ; Trin 
a+ (o the au- audit qucre A IIa Judgmen 3 PCT O. Ur. Haun . 140 : rin. 


gitaquerela. 22 Car. 2. Turner v. Davis. 


83. Browni. 21. and Noy 15. Barnehurſt v. Lelverton. 


Mod. 179. Fudgment again 2, who are bah in executic „ nd the /bo- 
28 3 wif 722 ene t5 eſca * the plarntrff re: er AY rat the ſheriff, 94 
| hath ſatisfaction, the other ſhall be diſcharge red by an audita que— 
the Court rela. 2 Mod. 49. Trin. 27 Car. 2. C. B. Alford v. Tatnel. 
was of opi- 
910 . che plaintiff. : 
. Audita querela is not to be allcved but in open Court, per 
. 2 Show. 239. Mich. 34 Car. 2. B. R. | 
61. Audita querela ſhall never be had upon any matter vhere:f 
odvantage might F. 36 been taken by plea before judy gment. Arg. faid 
to be a rule, nd he Court agreed it to be a true and good rule. 
8 240. Mich. 34 Car. 2 RK * 
There ought to be fome died under hand and ſeal, as defea- 
3 releaſe, or the like, to ground the audita querela upon. 
Arg. and agreed by Dolben J. 2 Show. 240. Mich. 34 Car. 2. 
B. 25 
63. If a releaſe be given after the nijt Prius, and before the day 17 
Bank, he Cannot plead it; for there is a verdict already in the 
cauſe, and upon another plea, and therefore the cauſe i. determin= 
ed; fo that he is put to his audita querela to hinder the execution 
of his judgment. G. Hiit. of C. B. 83. 


"The fat 64- The merits or foundation fa ſuit are not aſſignable for 


ahgnce for error in fact, but muſt be relieved by audita quercla. Cumb. 


enor was in 325. Paſch. 7 W. 3. B. R. Lampton v. Colingwood. 


12 : ſugget- 
ron oi the 
writ itſelf, and not in any of the proceedings in the cauſe, and aljudged that error would not lie, 
dut on!, an zudita querela. Carth. 282, 283. S. C.——1. Salk. 262. pl. 3. S. C. accordingly.— 


Ls. Ram. Rep. 27. 8. C. accordingly. 


65. Per Holt Ch. J. in many cafes where a man may have an 
audita quercla, B. R. will relieve upon motion ; but if the * 


3 0 


Audita Querela. 8 


of the audita quercla be a releaſe, or other matter of fact, it may | 330 
be reatonable to put him to his audita querela, becauſe the 


plaintiff may deny it. Ld. Raym. Rep. 439. Paſch. 11 W. 3. 


B. R. Wicket 8 Foot v. Cremer. 


66. A man can have no audita querela of a matter which he a 5698 
3 — 14> 4 eee 
had ane Porimmity of taking _ad Vantage of before, and * 1d omitted 5 * 7 


it. Per Holt . 12 Nod. 584. Mich. 13 W. 3. obiter. plaintiff, 


wwhicy he 
has not an opportunity of pleading, and brings reaſon proof of it, the Court will relieve him upon 
motion, and award a ſuper ſedeas of ihe execution. 12 Mod. 8. Mich. 13 W. 3. in a nota 
Iller 5 & «a << 0 oy tist bes 2. ee . — 59 Ci 5 


If an eſcape be agninft a Pris ond judgment thereon, and 
a writ of or 1s brought, and the firſt judgment is reverſed, the 
party ſhall have an audita querela; per Hoit Mod. 
70. pl. 8. Hill. 3 Ann. B. R. Anon. 

68. A. aud B. vere boil for J. S. and V R. B. was taken in 
execution, and af terwwards execution was bad againſt V. R The 
Court faid that there was a very good remedy for B by audica 
querela. Barnard. Rep. in B. R. 141. Hill. 2 Geo. 2. Steers v. 


Mitchell. 


| (E) Upon wvhat Thing it lies. Upon a Specialty. 


IV the party In execution upon 4 judgment Beau, to the 
Court a releaſe or acquittance, à ſcire facias lies thereupon, 
becauſe this is grounded upon a ſpecialty. 18 U. 6. 19. 9 H. 5. 1. 
3 ] 
If the party after pudgme ut fheavs a releaſe of the judgment, Br. Vari- 


j 43 
Vet 1 there be any variance in the names a the = ang 4 8 C 2 


the deed, he thall not have e any ſcire facias. 8 H. 6. 3 30. 48 

variance in 
the names, (and adds) or the like. Fitzh. Variance, pl. 4. cites S. C. & S. P. as to names, 
but mentions not or the like,, and the Year- Book mentions (names, only. See (L) pl. 6. the 
ke point. 


[3- The center of a flatute {hall have an audita querela upon * Br. Au- 


[raving the acquittance of the conuſce. * 45 Ed. 3. 24. + 47 dita Quere- 


la, pl. 3 
Ed. 3. . t3H. 412] 6 

that the co- 
nuſor praved a venire facias againſt the conuſee; ſed non allocatur, but was put to his audita querela.— 
Fitzb. Audita Querela, pl. 2. cites S. C. & S. P. admitted. + Fitzh. Audita Que rela, pl. 14. 
it: S. C. and vecaute the writ mentioned that the com:!ee had given acquittance to the conulor, the 
conuſur being in priſon, was dilcharged.— Br. Statue Merchant, pl. 9. cites S. C. 


. If there be abo connſees of a ſtatute, and ce 5 eleaſes, and Br. Scire 


fter the other ſues execution, an audita querela lies thereupon z = 3 


for the debt is releaſed. 11 Ed. 4. 8. b.] : S. C. but 

not exactly 
S, P. but ſcems admitted. The deſeaſance of one thall be a bar of back. Br. Audita Quetelay 
pl. 11, cites 48 E. 3. 12.——Sce (K) pl. 4. S. P. 


[5. A feire facias does not he for a man, in execution n a In r _ 
| verbal ſuggeſiion, * ant ſhewing a {pecialty. | 18 H. 6. 19.] 2 


tlie de fen- 
. d ant pleaded 
pr ment, and verdict, and judgment for the plaintiff, and the d-frndant ig exectrtfo; : brought 21 
Aa 23299 


N — — 2 
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4 Ait quere's, ard pe 2 fergle at er ment of pay ment of the money he was Bal. Upon a motion 


[ $37 1] 


See the next 


pL. in the 
NOS, —— 
See pl. 17. 
contra, and 
the notes 
there. — 


dy the inde! aent-creditor it was adjudged that this audita querela would not lic, Bulit. 


1490. Erin. 9 Jac. Torrey v. Adey. 


[6. If a man ner debt or damages againſt another, who 
pays him without ther releaſe or acquittance, and notwithſtanding 
the recoveror = na , no audita querela lies; for a en. 
cannot be diſcharged without a ſpecialty or record. Diverſity of 


Courts, title Chancery, no remedy at common law, nor in Chan- 


See HY pl. CETY. ] 

2|—( L) pl. | 
| 6. S. P. 
8 Br. Con- If A. be bound ts B. in a fiatute-merchant, and pays the 
£ 4 1 mamey, and after B. ſues execution upon the ſtatute, A. ſhall not 
7 SCs. p. have an audita querela upon this ſurmiſe that he has paid the 
-£ accortingly. money, without thewing an acquittance, or ipecialty, or releafc. 
"2 Fee 42 Ed. 4. 6. No relief at common law, nor in Chancery, becauſe 
2 pl. +6. ches it was his folly to pay it without matter of record or ſpecialty.) 3 
* C. ofa 
4 debt recovered. See pl. 17. contra, and the notes there. 
4 | 
? F —_ Au- 8. If a man ſues execution upon a ſtatute-merchant, the conu- 
i #2 ſer ſhall have audita querela upon a ſuggeſtion that he hath gr 
3 cis. C. with him, and that the con: delivered to him the Statute in 5355 of 
4 E - & >. P. ac- AN acquittance, ſpewing t the fatute, and that the conuſee has ſued. 
* Dr x 8, Execution upon a forged ſtatute. * 17 Ed. 3. 49. 18 Ed. 3. 36. 

104. (C) 


S. P. and if the conuſor ſues an audita querela againſt the conuſee, and ſhews a ſtatute cancelled, and 
ſays the ſame was delivered to him in lieu of acquittance, the recoznizce may ſhew the true ſtatute, 
and ſhew that the itatute hevn which was cancelled was a forged ſtatute, and thereupon he {hall have 
8 writ unto the juftices in the nature of audita quereia, commanding them that they may lend for 
the mayor and the clerk, and for the parties, and for to do right, and the examination of the mayor 
and clerk ſhall try and end the matter; quod vide M. 11 E. 1,——And in ſuch cate execution tha!l 
be awarded, if the conuſor does not ſhew the true ſtatute. F. N. B. 104. (H) in the new notes there 
(a) cites 18 E. 3. 36. See 17 E. 3. 49. 21 E. 2. 46. contra. 
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[o. S⸗ an audita querela lies, als the fatute which he ſhews, 
winch was given in lieu of an acquittance, be cance/led, 18 Id. 3. 
36. Fitz. Mat. 104. (C) 15 Ed. 3. Audita Querela «5 
ſ10. But he Gall not have an audita querela, 20g ſhewwing the 
fiatute. 18 Ed. 3. 26. adjudged.] 
1 [II. If the conuſce delivers the ſtatute in lieu ef an acquittancey 
ment have and after retakes it from the conuſor, and ſues execution, the co- 
PP —_—, nuſor ſhall hare an audita querela thereupon, becauſe he does not 
* Fol. 3. ſhew the ſtatutc ; for notwithſtanding * the delivery in lieu 1 
—— acquittance, it continues his deed, and is a good llatute 3 con- 


n 5 K 


It was urg- 


R 


| treſpaſs ot 
the taking, | tra 43 Af. 18. by three juſtices. ] 
and the;ctore ſhould not have audita querela without ſhewing the indenture ; but the juſtices held 
that the conuſee may die, and then the action ct treipa!s is determined, and yet his executors may 
ſuc execution upon the ſtatute, and ſo miſchief 3 and therefore the audita querela lies Sithout ſhes - 
ing the indenture. Br. Aud. Quer. pl. 9. cite: 47 E. 3. 25. But Brooke adds a quære, for he ſavs 
that 1 H. 7. 5. is contra. —Idid. pl. 31. cites 43 Atl. 18. that it ſtatute ſtaple be delivered in 


lieu of acguahttasce, and conuſee retake it by covin, that by the redelivery it is in LiEu of acquittance, 
and loſes the force of a ſtatutc, and is not no the deed of the conuſor. | 


Fb. Scire 


een (12. If a man be taken upon a capias ad ſatisfaciendum, 151 


a e- 
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# recovery in deb? 22 an obligation, if the defendant ſhews the obli- 147. cites 
gation, and ſays that it was delivered 1 i lieu of an acquittance, he >. C. & S. F. 
{hall have a ſcire ſacias thereupon, in nature of an audita querela. 


13 H. 4 10. ] | 338 1 
13. An audita 0 lies upon a ſuggeſtion, that he made the Ian be 
ſtatute merchant, per dureſs of impriſonment. 20 Ed. 3. Audita 3 
Querela 27. F. N. (B) 104. . 15 Ed. 4- 5. „ 
certain in- 
dentures of de ſeaſance are made of the ſuid ſtatute, and afterwards the conuſee doth arreit the recog 
nifor, and impriſoneth him, and taketh the deteatance trom him, and then ſueth exec __ 1 N the 
ſtatute ; the recog pmlor mall have an aud. quer. againtt him upon the whole matter. F. N. 3. (C0, 
— — 80 if one makes a ſtatute merchant or #aple by dureſs; he ſhall have an aud. 1 hs avoid 
the ſtatute by his 1 impriſonment. F. N. B. 10.4. (L.) 


14. An audita querela lies upon a He ᷣhat he was avithin See (A) pl, 
a7 at the making of the ſtatute merchant, and yet ir, for this 1 dog 
mall be tried by Inſpection. 13 Ed. 3. Audita Querela 26, 27. 885 
F. N. 104. R. 15 Ed. 4. 5 

[15. In deine, for aue, if the defendant ſays, that the cony- Br. Audita 
for delivered it into 1 gon Hand to deliver ts the plaintiff Upon con- Querela, Pl. 

litiaus performed, and hath garni ithinent againſt the conuſ;r, who S. C.— 
ple ads with the plaintiſt, and rail the action the defendant Yun. Aus 
delivers the ſtatute ta the plaintiff, wwho ſues execution ; the garniſhee 3 8 
ihall have an audita querela thereupon, without deed, for here de 8. . 
the condition is but a conveyance, which appears alto of record, 
and the deceit lo the Court, which is allo of record, zs the carfe of 


the action. 12 H. 4. 6. 15.] 


16. If the conuſce of a ſtatute ſſes execttion, and after the Br. Audita 


emiufor tenders to him the money, and he refules it, yet he ſhall 3 —_ 


not have an audita querela upon this matter, becauſe this is C. and! by 
grounded uben a matter in fad, and he may tender it in Court, Bunke. . 


the 911 
and then have a ſcire facias, or audita querela z contra 22 „ ae 


Ail. 44- ] x ; Money ailer 
Re ; ; eX2cuUTion 

delivered of the land, and the ccnuſee reſuſes it, tlie conuſee ſhall have aulita querela. Quod non ne- 

922tur 

= % * 


(17. If a man recovers againſt B. in debt pan an oblization, * Cro. E. 


To. 1 6 . I. . 
and before execution B. pays 70 "M the condemnation, 5 after the 8 8 
recoveror ſues execution againſt him, he ſhall have an audita the opinion 


querela upon the ſugge tion of this matter, tho? he hath no ofthe whole 


Court was 
ſpccia! ty henna Mich. 40, 41 Eliz. B. R. between * Tales mh 


and Dame Haxokins, per Curiam dubitatur. Trin. 14 Jac. B. K. quer. well 


between Moreſtan aud Pierce, Whether the bail ſhall have an ney upon 
this matter 


5 h | C C 
audita querela, ] of fact, to 
diſcha 188 
the execution. Cro. ]. 29. pl. 7 . C. cited, are. that it was ruled to be a cod ſurmite in 


am aud, quer, to avoid execution of e tor it is not only a ſuit in law, but in equity allo, and it 
164 commithon to examine the cauſe; tor it is not reatonable th tit the money be ſatistied, he ſhould 


lie in execution ; and ſo held all the Court in the principal caf; 0 eſides Popha im) that it was a good 
ſurmiſèe in that Caſe of Od S EU v. RAN DAL, Paſch. Jac. B. R. the point there being the ſame, 
and thereupon the defendant in that caſe was let to bail. ———S. C. cited Arg. Roll Rep. 384. in 


+ Mo. %go, pl. 1158. Moflyn v. Pierce, S. C. the aud. quer. was brought by the bail, who was ta- 
ken ine Os on, and ſuggeſted that the principal had p. aid the dam: ages; but the Ccurt could not bail 
him, becauſe ſuch luggeſtion of itfeli 5 not lu Belent, without an affidavit that the mot 1ey was paid. 
Roll Rep. 383. pl. 5. Morſten v. Morzice, S. C. ſays, that the bail was ordered to be com- 

5 A434 mizted 


— r — „ N 


2 7 


1 · 1 "I 
n "3 * 
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mitted in execution to the marſhal, and then it was moved to bail him, upon bringing all the mne 
into Court; but Ccke ſaid, No, but that it ſhould be delivered to the party, and then he ſhould be diff 
charged ; but it there be any one who knows that the money was paid, then perhaps it may remain 
in Court; but there was no one that could teſtity it, and thereupon the plaintitt in the aud, quer. de- 
clared that the ſuggeſtion was not true, and therefore would not proceed any further in it. 

A man being in execution was tuffered to go at large, and afterwards taken again, and brought au— 
Eit2 querela, but the Court would not allow it ; but it being further alleged that whilſt he was at large 
he paid the money, and witneſſes worn to the truth thereof, the audita querela was allowed. Cro. E. 
44. pl. 6. Mich. 27 & 28 Eliz. C. B. Reyaold's Caſe, | 
18. Audita querela hes vpn /urmiſc, and upon matter of fact 


L 339 J 
as well as upon writing. Br. Audita Querela, 38. cites 2 R. 3. 8. 


tute took 


out a ca. f2. 


4 hos 7 19. If a man be bound in a ſtatute merchant or ſtaple unto 
ce ot a ta. 7 : 
another man, and afterwards the recogni/ce makes a defeaſance unto 


the recegniſor, now if the recagniſte ſues execution upon the ſtatute 


ws 2 "_— Fo 4 5 
n 


againſt the a nin/t the form of the indentures, the recogniſor (or his executors, 


upon which if he be dead) may have an audita querela againſt the recogniſee. 
he was ta- F. N. B. 105. (C). 


Ken in exe- | 
cution ; but there being a dſraſance on the ſtatute, which was not performed by the cog riſe, thereupon 


the cogniſor brought an audita querela, and was bailed. Brownl. 39. Hill. 12 Jac. C. B. Earl of 
Lincoln v, Wood. | 


Y 
8 
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Dos IRE» A 
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» 25 ag 
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20. After judgment in replevin for the avowants, one of them 
releaſed, whereupon an audita querela was brought, and moved 
to be allowed, in order to ſuperſede the execution; the releaſe 
was produced, but the vitneſſes being in the country, an affidavit 
eas offered to prove their hands, but the Court would not allow 
the audita querela, becauſe no witneſs was preſent to prove the 
releaie, and leſs regard was had thereto, becauſe it appeared by 
aihdavits that he who executed the releaſe was joined by Practice, 
without the conſent of the other avowants. Sid. 351. pl. 2. 
Hill. 19 & 20 Car. 2. B. R. Nuby v. Jenkins. 
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(F) Upon a Deed. [But where not without a 
Deed. } 


{8 AN audita querela lies upon the acquittance of the connſee, 
who had ſued execution upon a ſtatute merchant or 


| des ſtaple. 22 Ed. 3-4 h. * 26 Lad. 3. 73.0 
1 
045 ae C2. If the conuſee purchaſes the laid of the conuſor in fee, and 


na. Aafteralens it to another, and after ſues execution of the ſtatute upon 
purchates this land, an audita qucrela lies upon this matter by the alience. 
pircel of t! J 11 » 1 
Freed 20 Ed. 3. Audita Querela 30. 


i 


ad. . 2 


| on, 
riite Raple 


part; the conuſee extended the land of J. S. who thereupon brought audita querela 


! 
th 
15 urchaſed another 
; þ in C. R. and had a ſuperſedeas upon it, and it was adjudged that it did well lie. Cro. E. 364. pl. 27 
£ Mich. 36 & 7 Eliz. Charnock v. Gerard. | : a 
f Ir the recognifor inſeoffs a ſtranger of parcel of the lands, and aſterwa ds infeoffs the recogniſe? of T 
* another parcel of tlie lands, and afterwards the recogniſce ſues execution againſt the recogniſor, and | 
: the feotice, the feoffee ſhail $12ve an audita querela againſt the recognifee, and dilcharge his lands, be- 
cauſe that the recoguiſee has diſckargcd his parcel of land which he purchated by his own act. F. N. 
B. 104. N). E x 
And another avdita querela appear in the regiſter for the feoffee of parcel of the land which belorers | x 


. . . 1 - 2 0 1a” 6 } 
to the recognifor ag2init the recogniſee, becauſe that the recoguiſce hath purchaſed other parcel of the 
lands ot tic reccgniior, &c. F. N. B. 105. (E). : 

1 
2 


4 


1 
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T3. If a man makes a ferfment upon condition to re-infeoff him, 
and after the fee, to the intent to deceive him, falſely and by 


covin between him and B. acknoxwledges a recognizance to B. and 


after re=infuoffs him, the feoffee may have an audita querela upon 
this matter; for this is grounded upon the matter of record, as 
well as upon the deceit, which is matter in pals. 
adjudged. ] | 

[J. If a man acknowledges a ffatute which is vſurioufly made 
againſt the ſtatute, and after the cove /res execution, the conuſor 
thall have an audita querela upon this matter. Paſch. 3 Jac. B. R. 
between Barnes and Worlice admitted. ] | 


whether the agreement was uſury or not. 


Cro. J. 25. pl. 2. S. C. & S. P. accordingly. — 
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Fitzh. Au- 
dita Quere- 
la, pl. 36. 
Cites S. C. 


„ 
1 


Noy 41. S. 
C. & S. P. 
ſeems to be 
admitted, 
the doubt 
there being 
Roll 


Rep. 381. pl. 5. Trin. 14. Jac. B. R. Coke Ch. J. ſaid that in the time of Ld. Dyer and Wray, and 
in all his own time, the party was never bailed on an audita querela, where it was grounded on a mat- 


ter of fact, as upon the ſtatute ofuſury and the like; for ſhould he be bailed in ſuch caſes, every man 


may be de feated of his execution. 


[5. If A. hath judgment in debt againſt B in which action C. 
au bail for B. and after B. pays t A. the money recovered, and 
after A. ſues out a capias (*) ad ſatisfaciendum againſt B. and 
after hath judgement againſt C. the bail, C. ſhall not have an audita 
querela upon this matter, becauſe. this 1s but a naked matter of 
fact, ſcilicet, the averment of the payment by the principal, and 
upon a nated matter of faf no audita querela lies. Trin. 3 Jac. 
B. R. between Randall and Ognel, by all the juſtices, præter 
Tanfield. | 

[6. If a man be bound to another in a ſtatute merchant, and puts 
it in the hand of aſtranger upon certain conditions, ſcilicet, to h, 
ts the axvard af another, and he awards accordingly, and this is per- 


firmed, yet an audita querela does not lie upon this matter with- 


out a ſpecialty. 43 Ed. 3. 28.] _ | 

7. If haus are in execution upon a judgment, quod unica fiat 
exccutio, and one is diſcharged by letter of the dettee to the ſheriff, 
upon which the ſheriff ſends to the gaoler by his warrant to de- 
liver him, upon which he is let at large, the ther may have an 
audita guerela upon this matter. P. 2 Jac. B. Harman's Cafe, per 
Curiam. ] | 

[8. If A. be in priſon upon an execution for damages recovered by 
B. and after A. purchaſes a manor, to which manor B. is a wilein 
regardant, A. ſhall have an audita querela upon this matter in 


/14, without a writing. 41 Ed. 3. Audita Querela 18. per 


Curiam. ] 


See (E) pl. 
17, 6 $a 
— Ammon 
* Fol 428; 
— — 


the notes 
there. 


Br. Audita 
Querela, pl. 
1. cites S. C. 
— —ÞFitzh. 
AuditaQue- 
rela, pl. 16. 
cites . 


F.- 
204. (F) 
ſay>, the co- 
nuſor may 
enter and 
ſeize the co- 
nuſee with- 


| out ſuch 
ſuit, and the marg. ofthe Engliſh editions cites S. C. 


9. If the conufor infeſte ſeveral men of ſeveral parts of the land, 
and after the comſee ſues execution of the ſtatute againſt one, he 
hall have an audita querela upon this matter. 33 Ed. 3. Audita 


Querela 38. Co. 3. Sir William Herbert. 14. b.) 


gf cre acre, and the conuſee ſues execution, there no feoffoe. nor the heir by himſelf ſha! be evarged 
ww h the who{e execution, but every one Shall be contributory, Br. Audity-Querela, pl. 43. 6 4 


Fo 1.8. 


If the conie 
ſor upon 2 
ſtatute mer- 
chant a 
to feveraty 


a T5 7 


vo 


Au. 


340 Qauditaà Querela. 


But if the caxnſir himſelf bad been ative and put in execution, he ſhould not lade male an 7 
ot Be contrivutery with him, but thould tutter the execution againſt himſelt alone; per Cur. 
which cate was agreed M. 25 II. S. and that he who is in execution alone ſhall have audita querela 
againit che other. to have them contributory to him; quod nota; and concordat Fitz. Audita 
Quezrela 19. 

Where the comnſee ſues execution again one of the ferffees of the conufor upon a ſtatute merchany 
where th-re are ſeveral, he thall have audita querela to c- mp ei him to ſue execution equal! agairſi all ; 
contra where he ſues execution of all againit the conuſor who made the recognizance; note the di— 
vertity. Br, Audita Querela, pl. 13. cites 9 H. 4. 4. —— Br. Statute Merchant, pl. 11. c.tes 
S. C.—F. N B. 103. (B) S. F. accordingly. 

It the coruſor makes fe fment to divers men, and the conuſce ſues execution rf the land fone of ther 


any, he may have audita querela againſt the conuſee to tue execution againit the other feotices by 


contribution ; quære. Br. Statute Nierchanr, pl. 49: cites 13 H. 7. 22. 
It a man , i/ed of 20 acres is bound in a ſtatute merchant, and makes ferfpment of i5 ts ſeveral per- 


ſons, and execution is ſued againit one ot the teciFees, he tha!l have audita querela upon his furmiſe 


to have the other teoffees to be contributory with him, but if execution be lued againſt the conuſor 
h:imſclt, he ſhall not have fuch contribution; for this is upon his own act. Br. Audita Qerela, 
pl. 39. cites 25 H. 8. ——S. C. cited Br. N. C. pl. 71. S. C. cited 2 Bulit. 15. 
The conuſor of a ſtatute infeofed A. and B. oi ſeveral lands; tae land of A. u 
U 341 extended, and he broucht an audita querela againſt B. to have contribution; he 
pleaded in abatement the omiſſion of the lands in poti-thon of C. fed non allocatur; for the plaintiff 
is not bound to take notice of that, but every one grieved may have a audita querela, D. 331. b. pl. 
24. Patch. 6 E'iz. Anon. i 
When it is ſaid, that if the one purchaſer only is extended for the whole debt, he ſhall have contri- 
bution, the meaning is not that the others thall give or allow any thing to him by way of contribution, 
bit that ihe party, who alone is extended for the whole, may by aud. quer. or ſci. fa. as the caſe 
1equires, de:cat the execution, and thereby be reitored to all the meſne protits, and compe! the conu— 
ſee to ius execution of all the land, and by this means every one will be contributory, viz. the land of 
every tertenaut uill de extender equaily. 3 Rep. 14. b. in a note of the reporter in Sir William Her- 
bert's Caſe.— 


ratet for payment of monies, and © juch extent as ſhall be within 20 years after the ſtatute, rec:gnt- 


Cro. C. 443. [to. If A. and R. commit a battery upon C. and after C. ſues A. 
5 . 8 in Banco, where he hath judgment fir 20l. damages, and aſter C. 
R. Corber ſues B. in B. R. and there has judgment againſt him for 109). 
8 ii damages, and tatcs B. in execution, and after acknowledges ſuti- 
6c fattion in Banco to A. of the ſaid judgment, B. may have an au— 


jeems to be 2 : „„ N 
8. C. zd dita querela thereupon, and diſcharge himſelf out of execution, 


and held ac- 
cordingl. 


zudgadac- becauſe this was but a treipaſs, and he ought to have damages 


but once, as if he hal releaſed to one, the other ſhould have had 
advantage taereof. Hill. 11 Car. B. R. between Bay/i:s & 
alios, contra Barnes, adjudged upon a demurrer, intratur Trin. 
11 Car. Rot. 359. but aſter, by aſſent, the demurrer was waved, 
and i ue taken whether there was a meſne tteſpaſs. 

11. The alience was in execution alone, and he reſtored to the 
meine iſſues, and the execution avoided, and the alienor put in 
execution. Br. Audita Querela, pl. 46. cites 23 E. 2. and Fitzh. 
Exccution, 127. | 

12. Audita Quereia upon an indenture of defeaſance of a /latute 
merchant; the defencant pleaded variance betiveen the ſlatute and 
the defeajance, that the name of Rich. Ty. the plaintiff, was not 
well nor plainly wrote, and becauſe there was intendmcnt enougn 
that it was one and the jam? perſon, and alſo the defendant hed 
tacen exccyt on to the matter before, and this is only to the 


form, therciore per judicium he was ouſted of the exception; 


quod notz. Br. Variance, pl. 105. cites 46 E. 3. 33. 
3. 13. In 


77 1 


J. 


furt 


mig 
exec 
had 
v. | 

1 
pose 
9011, 
br: 
pay! 
Jud? 
Mit 
fird 


* * 


that 
K. d 
plcac 
z. wer 


Audita ©.ucrela, 


12. In ſcire facias upon a recognizance, the ſheriff returned 
the defenanne nihil, and the plaintifſt had execution at his Peril, 

and if the defendant had releaſed, he ſhould have had audita 
quent] ; per Hank. Er. Audita Ouerela, 7's 14. cites 12 H. 4. 4. 

14. A. ſeiſed of the manor of W. acknowledged a fiatute merehaut 
tn B. and then fold the manor to F. 8. After ards B. releaſed to 
F. 8. all right, title, intereſt, and demands Sc. and all aalions, 
furts, and Fa Kc. which he, his heirs &c. then had, or 
might have, againſt J. S. for or concerning the premiſes. An 
execution was ſued againſt J. S. who brought aud. quer. and 
had judgment. Cro. E. 40. pl. 2. Trin. 27 Eliz: ©: Hyde 
v. Morley. 

15. Audita querela to avoid execution of a judgment ſup— 
po: ſed, that 7. T. and the plaintiff as his ſuret;, __ beund in an 
abligallon of 2001. j for the payment of i col. ahbe ieh, debt bei ug 
brought, and al had, J. T. entered into a new bond for the 
payment of IIdI. at another day, which was in fatis/alion of the 
Jus gment which the plaintiff dc ted. 
mite, which is but matter of {ac}, is not ſuthcient to avoid a 


judament. Cro. J. 579. pl. 8. Irin. 18 Jac. B. R. Lutterford 
v. Peter le Mayre. 


Reſolved, ſuch a bare ſur- 


341 


Ard. 133. 
pi. 182. 
S. C. agreed 


a 
by All te 


Jul ICSS that 


aud, quer. 
lies. 


An audits 
querela 
bro gity and 
the caſe was, 
this B. the 
plainti 
and v1, were 
bound to K. 
and K. 
makes a 
bond to M. 
in the ium 

f rcol 


that if M. be not ſued upon the firſt bond, then that ſh all be void; the plaintiffalleged, hs 
3-2 ] 


N. did not fue him and M. and that he had no notice of the 2d bond that he might have 


. 41 1 


picaded it, aud fo pretends that the ſecond bond thould be a de feaſance ot the firit, and judgment was 


zwen tor the defendant. Brownal. 29. Trin. 13 Jac. Eird v. Nirton. 


(G) By what Court it may be granted. 


NO audita querela may be granted by the Chancery, urlc/5 


My Re- 


the record upon which it is granted be there. 
ports, 14 . 


by Coke Ch. J. Mo. 850 


[2. As upon a judgment in B. R. no audita querela may be 


My Reports, 14 Jac. ] 


granted in Chancery. 


0 
r C. & S. P. per Coke Ch. | 


n2's Courts, an aud. quer. ſhould lie, and a ſci. ta. thereupon returna b 


eis no book in the law to warrant ſuch proceedings that upon a judgment giver 


In Chancen 


Roll Rep. 
a 

38 pl. 5 
Nior fte. _ 
Nic 14e 


„51, pl. 1158. Moſlyn v. Pierce, S. C. & S. P. by Coke 


. 
Or upon a 
judgment in 
any other 


* 
Cowl 4 20 


ier. Bes ; per Coke Ch. J. Mo. 85 f. pl. 1153. in Cafe of Moſlyn v. Pierce. — ko: Nep. 
2 Fulſt. 10. Mich. 1c Jac. Williams J. ſaid that 


„ but only in 


tlie ſame Court where the judgment was given, they having the beſt kn wiedge of all the p:oc:edings 


in the ſame caſe ; and to this all the Court agreed clearly. 
Scriven v. Wright. 


3. But if a ſtatute merchant or ſtaple be in Chancery, an au- 


M. y Reports, 14 Jac.) 


Gita querela may be there n. 


S. P. by Williams J. _ agreed to by all the juſtices. 2 Buiſt. 10. Mich. 18 . 
3 Bu At. 397,3 . Mich. 1. R. 


* 


ingly by Doderidge J. A 


. It was agreed, that | in delt upon tenor of a record certified 


2 Bulit, 1c. Mich. 10 Jac. in Cafe of 


Ro!! Rep. 
383. 8 

& 5. P. by 
Coke Cit. Fa 
S. P. accord- 


in Cans * by cer tiorar' „ and. ſent rats Lank by mittimus, vhiere 
N the 


1 
, 
: 


, 
— — — — 


ͤ—m—— —— —ü7E 
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the plaintiff declares there upon tenor of the record, that he 
may well do it notwithſtanding that the record itſelf, upon which 
he declares, be in York, where the recovery Was, and no miſchief. 
for per Martin, if exccution be ſued after at York, the defendant 
may piead this recovery here in bar, and if judgment be given 
here before execution made at York, the defendant may have 
writ here ſent thither comprehending the matter, commandins 
them to ceaſe from execution, and if execution be made in the 
mean time, he ſhall have the audita querela, Br. Audita Que- 
rela, pl. 20. cites 7 H. 6. 19. 

8. C. cited 5. Audita querela por a /fiatite merchant Mall be directed to the 

1 Juſtices of C. E. but ref n a lat ute /{aple it ſhall be ts the Chancellir, 

pl. 19. D. 332. a. pl. 24. Hill. 16 Eliz. Anon. 

Hill. 3 Eliz. 


” * KT. 71 ! Co. 1. pn \ a 6 5 8 
C. B. Dudley v. Lacy; but in that cate, though the audita querela was upon a ſtatute merchant, tie 
Court was clear of opinion that the party might fue in which of the Courts he would. to 
203, 304. pl. 427. Trin. 31 Eliz. C. B. Graxvir v. NAI LAV audita querela pon a ta. 
tute ſtaple by an infant, was brought in C. B. and it was objected tor the defendant, that C. B. ouzht 
not to hold plea in this matter, decauſe there was no record of this ſtatute in this Court; but on the 
ſide divers precedents 1 to the con trary, and thereupon it was adjudged that the action well 
lies in this Court. —Cro. E. 208. pl. 3 Mich. 32 & 33 Eliz. Clavel v. Mallaroy. S. C. retolved 
that it lies in C. B and in B. R. as well as in Chancery, tor the Chancery has no more record ot i! 
than thoſe courts, for the ſtatute remains with the parties. And. 227. pl. 244. lcemsto be S. C. 
and held accordingly. 


C:xu/zr ofa 6. An audita querela was brought in this Court, but becauſe 
nee the record was not brought into Court, % as the party might have 
ſtaple to G. execution, if the matter was found for him; the judgment was that 
343 J] querens nihil capiat per breve. Cro. E. 33. pl. 15. Trin. 
Hehe 26 Eliz. B. K. lays, that a precedent was ſhewn to the Court, 
3 which was Mich. 5 H. 5. 


of his land 8 
ſeverally. G. ſues execution againſt ene only, returnable in Chancery, who brought audita querel: in 


C. B. It was moved that it ought to have been brought in Chancery, becauſe there is no record of i: 
in C. B. But per Cur. it may well enough be brought in C. B. Noy 71. Gaſcoyne's Caſe, 


7. If a man ſues execution uh a /iatute merchant, and hath 2 
capias returned in C. B. if the feoffees or parties will ſue an audita 
querela, they ought to ſue the ſame out of the Chancery, directed 
unto the juſtices of C. B. F. N. B. 104. (S) . 

8. If a man be bound in a recognizance in C. B. and after- 
„ Wards {*®the conulee] deth releaſe unto the party, and then again 
the agli His releaſe ſues execution, then he ſhall there come into C. B. and 
elitionznor ſhall ſue an audita querela thereupon out of the Rolls. F. N. B 
in the 10 (B) | 
French, 5 
but ſeem 
neceſſary, and the ſenſe not perfect without them.] And fo if one recover in C. B. or B. R. 
debt or damages. and afterwards by his deed reteaſeth the fame, and afterwards ſueth forth execution 
upon the recovery; the party to whom he releaied thall have audita querela out of C. B. or B. K. 
where the record is, and yet he may have an audita querela out of the Chancery, and ſo it ſhall de 
ſometimes judicial, and ſometimes sriginal. F. N. B. 15 (B) . 


* Theſe 
* 
wor are 


(f) N 


Det) 
War! 
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(II) 77s ſhall have it. Againſt whim. And who 


not. 


[I. IF an extent upon a flatute merchant be ſued againſt ane Br. Audita 
ſeoſfie, where the c5:141t19n of the defence is not broken, Querela, pl. 
- . "Y 5 I. CIites 8.06. 

the fcoffce ſhall have an audita querela. 40 Ed. 3. 27. b. 28.] Fitzh. Au- 
| ditaQuerela, 
pl. 16. cites S. C. [but I do not obſerve S. P. in either of thoſe books. } 


2. If the bail in an action be token in execution for the prin- See (EY ol. 


cipal debt, where the wincital path. paid the money between the 3 4 2 
ef n lle 


verdict and judgment, the bail ſhall have an audita qucrela. My actes there. 
Reports, Morſlen v. Peers. ] | 


3. If the lands of J. S. one of the feoffees of J. D. are extended ITTDH 


ubon a ſtatute acknowledged by the ſaid . D. and not the lands of FA 313. 
. = ' 5 : —— 
the other feoffees, ſo that J. S. hath title to have an audita , Bult. 5 


querela, and after he levies a fine of the land fo extended, it ſeems Eile v. Mul- 
that this conuſee of @ fine ſhall have an audita querela to avoid the 1 

. | : and ibid. 17. 
extent. Dubitatur M. 10 Jac. B. R. between Mulleneu v. add. 
Erle. J | That the 

: : | judges did 

not argue this caſe, nor delivered any poſitive opinion therein, inaſmuch as the parties had agreed the 
matter in difference between themſelves; and ſo this caſe was cait out of the Court, and went ſine die; 
but by Haughton . and the reſt of the judges agreeing with him, the feoffee here did take the land 


with the charge thereon, and theretore he cannot have this audita querela, unleſs the firſt extent had 


been had againſt him, then he might well have had this audita querela for his remedy herein, and io 
to have contribution; but here in this principal caſe it is not fo, becauſe the firſt extent was had 
againſt the conuſor he fore, and therefore the conuſce not to have this audita querela; and fo though 
the opinion of the Court was againſt the plaintiff, yet no judgment was given herein, becauſe the mat- 
ter was ended by agreement between the parties. Quod nota, | 


4. It lies for the grantee of a reverſion with atornment &c. and 
there he ſhall have account ab initio, cites 6 E. 3. 53. Charle- 
ton's Caſe, and 25 E. 3. 53. Venner's Caſe. F. N. B. 104. 
(G) in the new notes there (c). 
5. If conuſor upon a ſtatute merchant aliens part of his land, and [ 344 
execution is ſued againſt the alience, he ſhall have audita querela 
to make the conuſor to be contributory ; but if the conuſor him 
ſelf was in execution, he ſhould not have contribution of the 
alienee. Br. Suit, pl. 10. cites 23 E. 3. Fitzh. tit. Execution 
127. and ibid. 255, 256, and 29 E. 3. 7. and 29 E. 3. 39. ac- 
cordingly. | e 
6. If one acknowledges a ſtatute, aud afterwards acknow- 
ledges a 2d ſtatute, the 2d coniſee ſhall have a ſcire facias again/? 
the ft to receive the monies which are to be levied, if the 
tenant of the freehold will not fue. F. N. B. 104. (G) in the 
new notes there (c), cites 38 E. 3. 12. 
7. Note that a conuſor inferffed a fome of parce! of his land, aud 
J. N. of the reſt, and the conuſee ſued execution againſt the feme, 
who brought audita querela, and had writ againſt the nne, and 
J. N. ts ſay why his land ſboulil not be put in execution, and F. N. 
ſhewed acquittance of the conujer, and the Court ſaid they had no 
warranty to hold plea between the conuſce and the faid J. N. 
424 
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+ 
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and this writ by the feme ought te have been ſued again/? the 
conujer, to ſay why he thould not recover the land and the iflucs ; 9 
and alſo they may grant out of this audita querela a venire faci: 485 
and execution ſhall be ſpared, and then tae conuſee ſhall anfwer 
to him who has the acquittance. Quod nota, that he who is in 
execution thall have writ againſt the other tertenant to be con- 
tributory, and he fhall have writ upon his acquittance againſt - 
the conuſee ; but it was ſaid P. 30 fl. 8. that the conuſer | Hin- 


© 
ſelf ball not have fuch contribution. Br. Audita Querela, Pl: 2. * 
CS 45 E. 3. 17. * 
Fitzh. Au- 8. If the conuſee upon a ſtatute merchant ſues execution, and 
_ ere? grants his eſtate over, the audita querela hall be brovght again m. 
a, pl. 1 5 5 * 15 5 
A G. the grantee, Per Hank. qucd Curia concefiit. Br. Audita Que- 
erela, pl. 15. cites 12 H. 4. 6. & 15 | 
cordingly. 


F. N. B. 104 (E) S. P. a that he need not name him that ſued the execution, if he has matter in 
writing for to ſue &c Se-: D) pl. 6. contra, and the notes there. 

Ad io tee that the 6a 7 the precurer ſhall be compelled to anfwer i 4a this action; "F the 12- 
Pere of this ation is no ether Gut ts avoid the execution, and the bailit or the procuror ought not te 
bave execution; quod nota; and fo ſce audit quereia upon matter in fact, and againſt him wi as 
the land in execution, tho' he was not party to tha record; for this is all to avoid the execution. 1:8, 


*[TheErg- o. The heir. of the * recornifor may ſue an _ querela, if he 


liſh editions 
"i Teetg! _ matter in writing to diſcharge the execution. F. N. B. 104. 


mier, and * 
chere fore 
wrong. | 
| 10. A ranger, who made not the recognizance, was ferant 
of the land at the time of. ſuing forth of the execution, Mall have 
audita querela, if nel have matter of diſcharge in 3 
F. N. B. IO. (G). 
11. In audita querela the caſe was; A. and B. ſeiſed of cat it. 
lande, and C. ſciſed of ſoccage lands. They all 3 acknowiedged 4 
Statute of S pool. tn D. 4. and B. levied 2 Jeveral fines of their 
moicties to V. and IF. to the fe of themſelves and their heirs, unt:! de- 
ault if payment was of certain annuities, and then ta the uſe of V. 
and IV. They, after default of payment, fold the lands to H. and 
5 en to F. who deviſed the land in tail, and died. The 
deviſee in tail died it,; ue. The wives of the plaintiffs were 
heirs to J. ta whom the zd part of the capite lands deſcended. DU. 
had extended the lands upon the flatute, before the default of poyment 
of the annuities, and before the bargain and ſale ; and although 
he ſued the extent againſt A. and B. and allo C. yet the eri be 


extended the lands of A. and B.: and to defeat the extent, and 10 49 
have reſtitution, becauſe the land of C. was not alſo extended, the tiff 1 
L 345 J audit querela was breught. Lhe principal point in this caſe was, and 
if the bargainee and thoſe which claim under him ſhould have an * 
audita querela for the extent made before their time, or that the 148 


bargainor having the firſt caule of action had extinguiſhed it by 
the ſale of the land. Another point was, if the coheirs ſhould 15 F 
have an audita querela without the owner of the two parts, all 
of tzem being tenants in common, and equally grieyed with the I * 
ö extent, 
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extent. The caſe is argued, but not reſolved. Mo. 661. pl. 
906. Mich. 44 & 45 Eliz. in Canc. Heydon v. Smitn. 
12. In what cafe vouchee in a præcipe quod reddat thall have 
audita querela to be reitored to the land loit. See Jenk. 100. 
pl. 95. ©. | 
12. A. ſeiſed of bl. acre and wh. acre, acknowledges a ſtatute, And per 
and then makes a leaſe for years of wh. acre, the remainder over 3 Fu 
in fee; then the conrſee purchaſed bl. acre, and extends the land but interefſe 
of leſtee for years. He in remainder ſhall have audita querela for e ſhall 
the damnincation which came to his intereſt ; per Barkley J. — 


| KK A * * ; 
Mar. 71. Mich. 15 Car. cha, 
tenant only 


ſha!l have it, and not abatzable by death of any other. Mar, 71. pl. 108. Mich. 15 Car, ia Caſe of 
Leake v. Dawes. 


14. C:/iy que uſo before the Natute might have an audita querela; 
per Barkley J. Mar. 71. Mich. 15 Car. 


(1) Againſt whom it lies. 


oY IF 2 executors ſue execution for damages recovered by the teſ- 
tator, where one hath v , an audita querela lies againſt 
both. 21 , 8. | 
2. Audita querela does not lie again the King, therefore the Br. Char- 


ters de Pars 


matter ſhall be pleaded. Br. Audita Querela, pl. 34- don, pl. 4. 

"0 c.tes 34H. 6. 
2. & 50. and 36 H. 6. 1. 2c. Audit querela does not lie againſt the Xing. but againſt the in- 
Herter he ſhall have ir. Roll Rep. 95. pl. 41. Mich. 12 Jac. B. R. Shoyne Qui tam &c. v. Dr. 
2 Built. 324, 35. S. C. bur being after judgment an audita querela againſt the infor- 
Audita querela lies not 
Jenx. 1Cg. in pl. 10, 


tofter. — 
mer will not hinder the execution as to the Ning; per Coke Ch. J. 
az2iult the King. Noy 26. Micii, 15. Jac. C. B. Ford v. Mead. 


3. Audita querela lies as toell upon matter in fact as upon matter 
in writing, and lies where A. aud B. came before the mayor &C. 
and B. acknowledges himf*if to be bound in 100!. to A, in the name 
of C. before the Mayor, and affirms his name is C. and afterwards 
C. is arreſted by force of this bond and ftatute, and taken in exe- 
cution; now C. ſball have audita querela againſt A. and B. 
F. N. B. yoz. (H}. | 
4. If the conuſee [after execution] has aſſigned [or leaſed] 
but a part of his eſtate, the ſcire facias ſhall be brought againſt 
the conufee only, and not the leſſor [leflee]. Quære. But if he 
aſſigns the whole, and the affignee levies the whole, or the plain- 
tiff will pay the reſidue, the writ lies againſt the aſſignee alone, 
and he ſnall retake (or repay) the monies 3 but if he has levied 
the whole, and afterwards aſſigns, the writ lies againſt both, 
F. N. B. 104. (G) in the new notes there (e) cites 50 E. 3. 
* 40, or 16. 38 E. 3. 12. 21 E. 3. 1. 46 E. 3. Scire Facias 134. " TP are 
15 E. 3. Reſpond. 3. But one of them may anſwer his com- pages; bus 
panion, and yet the conuſee may releaſe, notwithſtanding the the Cate us 
sNignment, Vide ibid. See allo 17 Aſſ. 52.9 E. 4. 13. 12 70 55 > 
H. 8. 8. 38 E. 3. 25. contra. 17 Af. pl. ññ: 


42 
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Aff. 8. 17 E. 3. 43. 4 H. 6. 72. 21 E. 3. 40. contra. See 


17 E. 3.49. 
(K) [Againſt whom] joy. 


[ 340 ] 

OG | * I a /latute be acknowledged ts free, of which one is an in- 
* . | 3 4 * 72 +.» = =” gy 1 125 8 A +. ; 
2 * fant, and they make 4 defealance, and after fre execntio 


S. P. obiter. Contrary te it, an audita querela ſhall be brought againſt both; 
for it does not appear within the deed that he is an infant. (Alu 
the deed of the infant is not void, and peradventure he will arm 

1 . 3. 

81. 80. (81)  [2. [So It a ſtatute be made t baron and feme, and they mat. 

cites S. C. @ defeajance, and after jue execution contrary te it, the audita 

- log P. lays querela ſhall be brought againſt both, altho* the defeatunce be 

Derne be Void as to the wife; for this action is in lieu of an anſwer of the 

was a fuffi- execution which is tued by both, and this is all one as if the 

__ dif- baron alone had made the defcaſance, which would have been 4 

charge ot IX 77 * 6 p | 

te delle ſufficient diſcharge. Contra 48 Ed. 3. 12.] 

ſtatute, and 

thereiore the audita querela ſhall be againſt the baron only; but becauſe it was againſt the baron 

and feme, and the delendant pleaded ir to the writ, the beſt opinion was that the writ ſhall aba, 

becauſe the deed appears ill in ixfelt. Br. Audita Querela, pl. 11. cites S. C. and S. P. accordiiz1;. 

— Br. Baron and Fe ne, pl. 24. cites S. C. & S. P. by Finch, that peradventure the law ſhall ve 10. 

[3. Vide 11 Ed. 4. 8. b. An audita quereia was brought: 
. 1 77 1 7 4 
arainſt baron and feine and à third perſon, upon an execution upon 
ge ſtatute by them, and admitted good.) 
— — Fa. If a /iatute be acknowledged to two, and one makes @ be- 
* — . - IM . . ' 

Ir. cites feaſance, and after both ſue execution, it ſeems the audita quereiz 

S. C. & S. P. lies againit both; for it is a diſcharge of the whole, and this is in 

* Sei lieu of an anſwer to the execution (for the execution cannot be 

E defeated againſt him who did not make the defeaſance, if he be 


— See E 

pl. 4. S. P. not joined). Contra 48 Ed. 3. 12. b.) | 

Br. Audita [5. If tus canuſces make a defenjance for them and each of tn. 
. el 4; 4 Tz 8 o 2 } - 5 L” " 

1 the audita querela may be brought againſt one only. 48 Ed. 3. 13. 

48 E. 3. 12. S. C. and S. P. by Finch. 


[6. If a / atute be acknowledged to ene, and a defeaſance mad. 
by him, if the audita guerela be brought againſt the coniſee and d 
firanger, the writ ſhall abate. 48 Ed. 3.4 3.] 
Br. Scire . If a fatute be acknowledged te two, and one releaſor, and 
33 after they both ſue execution, the audita querela may be brought 
5. C. but againſt both. 11 Ed. 4. 8. b. | 


S. P. does 
not clearly appear; but ſeems admitted. 


(E) Pl. 4. 


Br. Default &c. pl. 9 (95), cites S, Comn—s 


[8. $2 the audita querela may be brought only again hin. 


that releaſed. 24 E. 3.27.]J | 

[9. If a fatute be acknowledged to a feme file and J. S. and 
after the feme tes baron, and J. S. releaſes, and after execution 
is ſued; the audita querela may be brought againſt the baron and 


feme, and 7 S. 11 Ed. 4. 8. b.) 


I 


17. 6 


{ 
f 


7 
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o. G. acknowledges a Ratute merchant to M. and afterwards. Bendl. 80. 
rnfonffed IL. of part of his land, and the reſidue be gave to H. his Om 
ton, and H.'s wife in tail; M. ſued execution againſt H. who alone 347 J 
without his wife brought audita querela, and well. D. 193. judged.— 
b. pl. 30. Mich. 2 and 3 Eliz. Gaſcoigne v. Whalley. Wh th 
Dal. 43. pl. 29. S. C. in totidem verbis with Mo. but neither of the books aboye do . UE 


8. P, as Dyer. 


11. Audita querela by three perſons to amid executions, waich 
were at the ſuit of jeveral perſons ; adjudged to be vacated, be- 
cauſe one aud. quer. cannot be for ſeveral ſuits. Mo. 354. 
pl. 479. Paſch. 36 Eliz. Collins's Cafe. 

12. In audita querela to avoid execution on a ſtatute, outiarory Cro. F. 
in one of the plaintiffs was pleaded. The queſtion on a demurrer op 
was, it it might be plcaded in that ſuit which is only to be diſ- Paſch. 38 
charged, and not to recover any. matter, but was ruled a good Fliz. S. C. 
plea ; whereupon the other plaintiff prayed ſummans and ſeverance, br 
ſo that he only might ſue; and per omnes J. præter Walmſley, 
he might well have it, becauſe they only ſue to be diſcharged, 
wherefore the non/uit of the one ſhall not prejudice the other; 
beſides it is to diſcharge their land, and it is not reaſonable that 
the act of one ſhould make the other's land to be charged; but 
Walmſley doubting, adjornatur. Cro. E. 448. pl. 15. Mich. 

37 & 38 Eliz. C. B. Wortitey v. Charnock. 

13. If there are ttb conrfors, and their fevera! lands are put in One jotnte- 
execution; they cannot join (if cauſe be) in an audita querela, but 24? on'y 
otherwiſe if they are jointenants of land, D. 194. a. Marg. "== 
pl. 32. Paſch. 38 Eliz. C. B. Mortley v. Charnock. and the 

ſhall not abate the writ, per Barkejey J. Mar. 71. Mich @ 


14. In an audita querela the caſe was thus: The father and Oro. E. 47: 
ſen were hound in @ flatute merchant to C. who ſued o an execution On 118 oh” 
againjt them, and their lands were ſeverally extended; a nd they 1 6s 
ſuppoſing the /atute was not good, becauſe it was not jealed with cordingly.— 
b:th their ſeals, according to the ſtatute, they both brought a *;.* - nas 
joint audita querela; and whether they could join in this action g os 
or not was the queition ; judgment was given that they ought to 3 

ave leve- 


have ſeveral writs. Ow. 16. Paſch. 38 Eliz. & B. Worſley ral wells 


f 
v. Charnock. becauſethe 
; wrong done 


to one by an execution of his lands, is not any tort to the other. Noy. t. Farmer v. Downs. [Aud 
diough the caſe mentions (ꝓvintenants) yet it plainly intends two perilous juintly bound only. | 


15. If 2 are ſeverally baund in 2 ſeveral ſtatutes, and afterwards 
the recogniſee by deed dath releaſe both the flatutes to one of them, if 
he ſues execution againſt them ſeverally, they ſhall join in audita 
querela upon that releaſe. F. N. B. 104 (M). 

16. It ſeems the tenants in common &. need not iin in an 
audita querela with the tertenants. 20 E. 3. Quære. F. N. B. 


104. (M) in the new notes there (b). | 
Vol., III. B b 17. Audita 


— — —ä—äwẽ 
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Jo. 377. fl. 17. Audita querela was brought by H. B. and C. to avcid & 
_ Judgment again/t them in treſpaſs, where A. only was taken in exc- 
Sgly. cution upon this judgment, B. and C. not being touched. It 
was objected that A. who was in execution ought to have brought 
the audita querela alone, and that B. C. who had not been 
grievec, ought not to join with him, ſed non allocatur ; for they 
being parties to the judgment, and liable to the execution, tho' 
never had againſt them, yet for their indemnity they ay wel! 
have an audita querela, and join with him who is in execution. 


Cro. C. 443. pl. 14. Hill. 11 Car. 2. B. R. Corbett v. Barnes, 


r 243} (L) Bars of an Audita Querela. 

Br. Andia [I. IT the connſor hath right to have an audita querela agarnſt 
_— im who hath the land in extent, and he enters upon him, 
pl. 5. cit 


5. E. and ma les a ferffment te anvther, whe/e gflate comes afterward: ts 


Br. Feoff- the extender, the audit querela is extinct, 46 Ed. 3. 30. b.) 
ment ce | 
Terres, pl. 6. cites S. C. 


Br. AaZita [2. Se if the ſeoffment had been uban condition tu render it ap, 


Quere'ap . and he des it accordingly, although the extendor does not come ts the 
3. C. — land, yet by the feoffment this audita querela is extinct, and 
Pr. +a not revived z contra 40 Ed. 3. 30. b. 31. admitted. | 

ment de 5 

Terres, pl. 6. cites S. C. 


— — Iz. But there it is admitted 31, that if the extendor Bad the 

Fel. 313. Hate in the mean time, between the feoffment and the rendring 
up, the audita querela had been gone. 5 

® Fitah. [4. If e man be nonſuit in an audita querela, this will not bind 


5” him perpetually, but he may have a new audita querela. *22 Ed. 
cite S. C. 3. 4. b. 20 Ed. 3. Audita Querela 29. contra + 17 Ed. 3. 27. 
+ Firth. + 24 Ed. 3. 24. b. 1 | 

Audita Que- 124 3˙ + ] 5 | 

rela, pl. 21. cites S. C. | Fitzh. Audita Querela, pt. 11. cites S. C. & S. P. but 
ſays that in the ſecond he ſhalli not have ſuperſedeas to the ſhicritt to ſtay execution, as he might have 
in the firſt. Br. Auditz Querela, pl. 22. cites S. C. accordingly ; and S. P. as to the ſuperſe- 
deas, by the reporter. F. N. B. 103. (O) S. P. But if x man ſues an audita querela upon 


2 releaſe, and afterwards is nonſuit, he ſhall not have an audita querela upon new matter, ut dicitur 


43 E. 2. but it ſeemeth the law is other wie, but he ikall not delay execution by a new audita querela, 
F. N. B. 104. Q ö 


Br. Audita [. If the conufee of a ſtatute delivers the ſtatute to the conuſor 
Querela, pl. in lieu of an acquittance, and after ſues execution, and the conuſor 
8. C.— comes and prays a re-extent, becauſe the land is extended too leb, 
Firzh, AI- and this is dene accordingly, he ſhall never avoid this extent by 
iſe, pl 5 an audita querela, becauſe when he prayed a re-extent, he ad- 


See L pl. b. If the acquittance upon which the audita querela is ground- 


Vo ne ed does not agree with the /tatute which is to be diſcharged, but is 
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lo variant that it cannot be the ſame, the audita querela ſnall be 
diſallowed. 18 E. 3. 58. b. adjudged.] : 

7. But if the plaintiff in the audita querela grounds his „tt 
in Chancery upon an indenture, yet he may in Banco maintain it 
upon a payment by deed. 18 Ed. 3. 58. b.] 

O8. Se, although the payment was after the writ brought, 
18 Ed. 3. 58. b. i | | 

9. If a man ſues audita querela upon an indenture, and relinguiſbes 
it, he ſhall not have anther audita querela un other matter; for 
he ſhall not change his matter ; per Thorp and. others, quod 
nullus negavit. Br. Audita Querela, pl. 1. cites 43 E. 3. 7. 

10. Audita quereia by the Heir of the conrfor againlt tertenaut, 
who /aid that the heir himſelf, now the plaintiff, after the death *f 
his father, mnfeoffed this defendant ; and fo he is in by feoffment, 
and not by ſtatute, and the plaintift was compelled to anſwer to 
it. Br. Audita Querela, pl. 5. cites 46 E. 3. 30. 

11. A. recovered in debt againſt B. and after releaſed to B.— 
A. ſued capias ad ſatisfaciendum againſt B. and purſued the ſame 
till B. was outlawed. Anderſon Ch. J. held, that audita querela 
lies notwithſtanding this outlawry, and if the audita querela pats 
with B. the outlawry ſhall be avoided, 2 Le. 175. pl. 215. 
Mich. 3o Eliz. C. B. Edgar v. Criſp. 

12. In audita querela to avoid exccution upon a ſtatute it was 
ſurmiſed, that the conuſor's father Tvas ſeiſed of lands, and levied a 
fine of them to the uſe of Hime, for life, and after of part of them 
67 the uſe of the plaintiff in tail, and of the reſidue ts the conujee iu 
fee. It was adjudged, that this purchaſe in this manner was a 
ſufficient diſcharge of the ſtatute. Cro. E. 756, pl. 22. Paſch. 
42 Eliz. B. R. Humphrey v. Hencage. 

13. If a writ of aud. quer. be brought by the defendant in the 
former action to diſcharge himſelf of an execution, a releaſe of 
lens perſena is a good bar, becauſe he is to diſcharge himſelf 
of 2 perſonal execution. Co. Litt. 289. a. 

14. In aud. quer. the plaintiff declared, that he being 77 exe- 
etiam upon à capias utlagatum at the ſuit of the now defendant, 
the ſheriff ſuffered him to go at large. The defendant pleaded, that 
after the ſaid ſcape, and before the aud. quer. brought, the ſaid 
writ of capias utlagatium iſſued, and was returned nm oft inventus, 
aud thereupan the now plaintiff at the day of the return appeared 
ane upon oyer of the exigent rever/ed the outiawry, becaul it 
ad an uncertain return, & fic dicit, quod non habetur aliquod 
tale recordum ; and adjudged upon demurrer that aud. quer. does 
not lie. 8 Rep. 141. b. Paſch. 3 Jac. Dr. Drury's Cale, alias 


7 Bray V. Drury. 
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J 15. Catlatury is good plea in audita querela; reſolved per tot. Cro. J. 123 
Cur, atter ſeveral arguments at bar. Sid. 43. pl. 1. Trin. Es 
* ( 3 | adjudged 
ar. 2. C. B. Jaſon v. Kete. ; accordinzly. 
: Paſch. 15 
1 lc. B. R. Griffith v. Middleton. S. C. cit.d as adjudged. Palm. 191. lenk. 106. 
18 F. 2. S. P. accordingly. —lbid. 126. pl. 55. S. P. accordingly; for the aud. quer. is to defeat the 
10 640, and not to xeverſe the judgment. Mod. 224. pl. 13. Mich. 28 Car. 2. C. B. Hig- 
| B »v 2 dia 
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gen v. Whitchurch, S. P. for in an audits vou admit the judgment to be good, but enly upon ſome 
equitable matter ariiing ſince, you pray that no execution be made upon it; Arg. and agreed per Cur, 


16. Audita querela is no ſuperſedeas, and therefore an execution 


may be taken out, unleſs a ſuperſedeas be ſued forth, and if the 


audita querela be Hhunded on a deed, it mult be proved in Court 
before a ſuperſedeas ſhall be granted. 1 Salk. 92. pl. 1. Mich. 
3W.& M. in B. R. Langſton v. Grant. | 


(M) In what Caſes a Bar againſt one ſhall be 


againſt the other. 


. IF the conuſor of a ſtatute aliens part of the lands after a re. 


1 leaſe made of the flatute by the conuſee, and after the corre: 
cites S. C. ſues execution againit the conuſ5r, and he ſues an audita querela, 
e Hi., "and 15 nonſuit therein, this ſhall not be any bar of the audita que— 
i 4 rel2 of the feoffee, for he may have one alſo. 17 Ed. 3. 27. 35. 
CN. As [2. But it had been otherwiſe if the alienation had been after the 
rela, pL. 21. neut, for then he comes in under the charge. 17 Ed. 3. 27. 35. 
cites S. C. | | 


L 352 (N) In what Cafes a D!/charge for one ſhall be fir 


i he other. 


SF IF ſeveral achneuledge a ſtatute, and one diſcharges it again 
bimſe!/ by audita querela for 1fancy, this does not diſchary: 


(N. 2) Proceedings. 


Br. 1 0 I, JN audita querela proceſs againſt the conuſee is venire facias, 
2 = and if he does not come diſtreſs infinite; per Cur. Quod 
5. C.—4 nota bene. Br. Proceſs, pl. 142. cites 24 E. 3. 30. 

Ibid. pl. 15. | 

cites 12 H. 4. 6. and 15. S. P. 


2. Diſtringas upon audita querela was abated for falſe Latin, 
quod dicitur mirum ibidem, and new diſtreſs ſhall iſſue, and new 
venire facias; for it was after iſſue and venire facias returned; 
quod nota. Br. Proceſs, pl. 75. cites 24 E. 3. 35. | 

3. In audita querela, the defendant made default before pies 
f leaded, the plamtiff ſhall not go quit of execution, but ſhall fue 
diſtringas ad reſpandendum; but after that the parties have pleaded 
plea in judgment, and the defendant makes default, then the 4. 

endant ſhall have diflringas ad audiendum judicium ſuum ; and per 
Finch the plaintiff hall not recover damages in this action, bil 
where he is to be ouſled of bis land, and as here the mainprize AG 


— we 


not be d:ſcharged, notwithſtanding the default of the defendant, 


Br. Auzita Querela, pl. 7. Cites 47 E. 3. 1. 


4. In audita querela the plaintiy came, and the defendant not, 


by wht ch the plat nt itt pre aved 0 80 quit, & 1 non A: locatur 3 hut 
a /tre/s awarded ad rp: ndend. Br. Proce is, pl. 160. citcs 


47 E. 3 


5. In audita querela, where the defendant was cabal by the br. Proceſs, 
ExcCorioſ of the {tatute and Impritoncd, A! id tl 129. 


ne fheri? retired . 
, mites 5. Q; 
petit L 2 55 27 4 al ayed Capi, as for the mijebief, and +nuld not have — 
it; aud tac opinion of the Court was that he m: iy ſue cut pluries, plaintiff 


and upon this Ha.“ go guit, quod nota; and the plaintiff prayed would have 
- been by 


to go by mainprize, and could nut, per Cur. till he had given mains 
ſome anſwer. Br, Audita Querela, pl. 10. cites 48 E. 3. and could 


not before 


the venire facias returned, quod nota, Br. Audita Querela, pl. g. cites 47 E. 3. 25, 


6. 11 J. 6. cap. 10. enacts that where perſons taten for execu- 
tion of recornizances of the flaple, come in by writs de corpus cum 
cauſa in Chancery, ſhewing forth divers indentures, and other things 
in defe aſe ace, defuring writs of ſeire facias te warn the parties Gt 
wh; * ſuit they be taken, and by ſfuret) found to the Ning have bee 
delivered, frem henceforth ſuc h jercties ſhall be made eue, — as 
well to the King as to the parties. 

7. If execution be not made by a fatute merchant, the proceſs where an 
won the audita querela ſhall. be venire acids: ak when exe- audita que- 
cution is made, and the proceſs ſhalt be jcire factas 3 for upon 1 
the venire facias ſhall iſſue 4% res infinite, which is a long delay, perſen . 
to him who is in execution; but fcire facias is more thort; . 38 } 
quod nota per Cur. Br. Audita uercla, pl. 21. cites 22 H. 6. ally in ex- 


s 3 erution or at 
56. and 15 E. 4. 5 Large, if he 
Found, / PD ts 


writ pew deed of the other party, in both theſe caſes a ſcire fucias is the proceſs, per Cur. 


Carth. Paſch. 6 W. & M. in B. R. Clerk v. Moor. 

\ bur where it is bro ught 4 z a perfor at large, aud upon "e ſigg on of matter cf ſuct, there 
t 1 a ly 1700 efs 1 15 a . WIT * > fact iass and Ty ON tl at a _ Of 5 re 5. Per : Cur. Carth, 303, 943 
Clerk v. Mx Ore ———1 Salk 5 2 2. S. C. 1:ys noching ot the wiit belug founded on a deed, but 


ſays 2 nere ti 1 ſuit is et. and the party at large _ the * io, Cr P * ess 18 Vell ire, and diftreſs 
infinite : but where the 2. *y is in exccut tion, there he may either have a icire fac ias or a venire facias ; 


and that Co, entries 38. is the only (eire. facias on a matter en pais, Whereas the party was not in 
Execiition, | 

Whe re an audita querela is founded on a rec21 d, or the party is in cuffs: iy, the proceſs upon it is a 
ned on aa of tact, or the party is vet in cxſeoay, the proceſs is a venire 
I bid: ſays that Trin. 12 W. >. B. R. it was held 0 


in Caſe of Tict v. Sparlulg. 


Salk. 92. Hill. 10 W. . N. Anon. 
gain. — 8. P. 5 e Mo. 811. pl. 1097. M:ci. 8 Jac. in Cane. 


ſc; 4 > faclas ; but it 10 
1 
4 


8. A man who is cardemned in debt or damages, and after 
ef a rel afe, he [ha 701 710 have Cie te IC "US ad cogn 2 an. 7 Jac: % 


8 * 


ill he be taken and impr.; one, but fall have audita querela if hie. 
he at large, and ſo was the opinion of the Court. Br. Audita 


Quercla, pl. 33. Cites 2 L. 4. 22. : | 
9. In audita querela 3 two, the aefe 11ll of the one at e Br. _ « 
ges „ pl. 


ſcire ſucias in Chancery er the uenire . ICIS in Chancery is the de. > Pi: 10 
Fun of both, and the plaintiſſ recovercy damages, Br. Audita 


cr la l, 6. Cites 11 E. 4. 8. 
Qacrela, pl. 30 Bb > © The 


Audita Querela. | 1 50 
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Tde diſtrin- 10. The proceſs in audita quercla 18 venire facias, 2 da.jeringas 
gas may be alias, & pluries diiringas and if he return nihil, or non eft inventus, 


in lands and "if . TL : 5 
tene ments, He ſball have a capias againit the defendant. T. 18 E 3. F. N. B. 
which he 104. (U.) 5 

Eed the day : 

of the writ purchaſed. 18 E. 3. 36. 38 E. 3. 31. and before the diſtringas ſued the conuſee hall 


t be ouſted. F. N. B. 1c4. (U in the new notes there (a ),cites 21 H. 6. 56. See 48 E. 3. 1. 31 


ni 
E. 3. Aud. Quer, 24. 20 E. 3. ibid. 28. 30. 


In audita 11. If a man be arreſted and impri/pned upon a ſtatute ſtaple, and 
3 Oo he hath acquittance or releaſe to diicharge himſelf, then if he will ſue 
take 5az! >y an audita querela or a ſcire facias to avoid the execution of that 
=axxccpior ſtature, he ought for le give ſecurity as well to the party, as unte the 
oO e ee ing in Chancery, ſeverally in a certain ſum & c. to ſue 10116 effect, 
proficare and to render his body or pay the money &c. otherwite he thall 
s Fe. not be delivered out of priſon; and the tame is by force of the 
> So ſtatute of 11 H. 6. cap. 10. F. N. B. 105. (F.) 
Fac. in Cafe of Dingley v. Crey ton. a | 
12. Upon an audita querela the plaintiff ſhall have a /uper/c- 

deas in the ſame writ ** 5 

ſuit. F. N. B. 104. (O.) | | - 

13. An fant bail, if he be an infant at the time of the bail, 

ſhall be ditcharged by an audita querela. Jenk. 319. pl. 21. 

Upon an 14. In audita querela it was ſaid by Broome the fecondarr, 


audita que- . 1 K . >” RFP» 
"I x that bail muſt be given in Court, and not elſewhere, unleſs in caſes :; 
bail gene- 
ral ought judges, and that this is the courſe of the Court. Palm. 422. 
to ker 2 Paſch. 1 Car. B. R. Anon. 


Mod. 598. Mich. 13 W. 3. in a nota. 


E l 5. In audita querela the party appeared upon the ſeire facias ord 
E. 3 demurred, for that the ſcire facias bore date before the audita quie reit, 


inzly; for but the Court held that the fault was cured by the defendant's 
Dali que- appearance; for audita querela is in nature of a meſne proceſs to 
1 352 2 bring in the defendant to anſwer, and the judgment is given 


15 
— gn upon the audita querela, and therefore diſallowed the demurrcr. 
commiſhon Vent. 7. Hill. 20 & 21 Car. 2. B. R. Vaughan v. Loyd. 

than a writ | 

to impower the Court to enquire of a grievange ; and if the party, againſt whom the complaint is, be 
here, We ougiit to proceed to examine the matter, without enquiring into the nature of the procets 
by winch he came in, becauſe he might have appeared without proceſs; but that in ſcire tacias on a 
J&Ggment ui is oikerwile, 


16. Fudgment againſt H. who rendered himſelf before the return 
of the ca. fa. but did nit give the plaintiff notice of it, ner get tht 
bol-piece diſcharged ; and the plaintiff proceeded to judgment 
againſt the bail upon a ſcire facias : the Court would not relieve 
them upon a motion, becauſe no exoneretur was entered, and 2 
ſcire facias returned, but put them to their audita querela, 1 


- Salk, 101. pl. 14. Trin. 12 W. 3. B. R. Lyell v. Galletly. 


3 


ay Execution, but not in caſe of a non- 


great neceſſity; and then it may be put in out of Court before 2 
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Se © 


oe 


. 8 


2 © 
n 


Deen 


Audita Querela, 352 


(N. 3) Pleadings. The Writ and Declaration. 


1. XU DIT A querela by conuſor upon a ſtatute merchant, The Plain. 

1 ſuper literas acquietancie, and he ſhewed two releaſes, the one N 
of all actions, and the er of the ſum in rhe ſlatute, and the party one matter. 
va; compelled to hold him to. the one +eleaſe ; for each goes to all; by F. N. B. 
which he held him to the general releaſe ; and the other ſaid that 104. (R. 
this is not literæ acquietanciz, judgment, Ec. and becauſe they 
arc of one effect he was compelled to anſwer, quod nota z and 
where the writ is liter acquictanciz in the plural number, and 
one releaſe is the ſingular number, and yet well. Br. Audita 

uerela, pl. 24. cites 24 E. 3. 27. | 

2. If A. be bound in a ſtatute merchant to B. and delivers it #- per 
into the hands of J. S. upon condition, and tho* the condition 1 
be performed, yet J. S. delivered it to B. The plaintiff cannot b mates 
aver the conditions againſt the conuſee himſelf who is party to the e cone 
ſtatute; but where it reſts in indifferent hands, there, in detinue / wear 
againſt the bailiſt, the conuſor may aver the conditions of the de- 3 
livery in advantage of the third perſon; but contra againſt the and che /a- 
conuſee himſelf, where it is in his own hands who is party, an _ dee 
ſues execution; quod tota curia conceſſit; and ſo the opinion of 1 dt 
all the juſtices was againſt the plaintiff, Br. Audita Querela, «wn Hard, 
pl. 1. cites 43 E. 3. 27. | 5 
Party, there writ of detinue lies againſt him, and the conditions Hall be awerred without 
ſpewing qwriting ; to which Belk. who was a counſel with the conuſee, agreed; for there the action 
of detinue is brought againit the bailiff who is dead; but as long as the bailiff is alive, ſo that the 
pity may have writ of detinue againſt him, the conuſor cannot aver the conditions againſt the conuſee 
without ſhewing writing of them; there fore as hers the conuſor is at no miſchief, for he may have 
detinue againſt the bailiff, and recover all in damages. Ib:d, : | 


3. In audita querela upon an indenture of gefeaſance of a ſtatute 
merchant, the defendant pleaded variance between the ſtatute and 
the defeaſance, that the name of Ric. Ty. the plaintiff was not well nor 
fully writ ; and becauſe there was enough interdment that he a 
the {ame perſon, and alſo the defendant had taken exception to the 
matter before, and this now is only to the form, therefore per ju- 
dictum he was ouſted of the exception; quod nota. Br. Va- 
riance, pl. 10g. cites 46 E. 3. 33. | 

4. In audita querela he {hall have ſcire facias 29 the party, and 
ſuperſedeas for himſelf for the execution, and hall head indenture of 
dejeaſance in the tame writ of divers covenants, and /iy that he has ER. 
performed them all; and there it was ſaid that it is ſufficient for [ 353 2 
the party to ſhew them generally, and the defendant ſhewed cer- 
tainly which is broken; quod mirum inde ; for otherwiſe it is 
pleaded in debt upon an obligation with condition, and the plain- 
tiff caſt protection, and difallowed ; ſor he is plaintiſf, and none 
except him can ſue reſummons. Br. Audita Querela, pl. 8. 
cites 47 E. 3. 85. | | 

5. Releaſe of all actions is not ſuſſicient to have audita querela z 
for execution is not releaſed by it. Br. Audita Querela, pl. 37. 
cites 3 H. 4.—And concordat Littleton in his chapter cf Releaſes, 
and Fitzh. tit, Releaſe, 53. For execution is n action. 


b 4 | 6. P. 


Qudita Querela. 


6. P. was bound in a ſtatute merchant to W. D. . bailed 
the flatute to F. N. in ina ferent hands, upon certain conditious per— 
formed to deliver it to D. or otherwiſe to P. and after D. brought 
writ of detinue of it again N. who prayed garniſhment again}t P. 
upon the matter, who came and pleaded to ifſue, and at the niſi 
prius; and pending this, N. by covin and procurement of D. ond 
ene R. delivered it to the ſaid D. upon which he ſued execution, by 
which P. was taken and impritoned, and brought audita querela, 
containing all this matter againſt all three 3 and Norton prayed 
proceſs by capias upon it, becauſe deceit is compriſed in the writ, 
nd could not have it without venire facias. And it was in a man- 
ner agreed by the juſtices, that the ori of audita querela ſpall 
cemprehend all the matter above, but yet the writ is only againſt the 
conuſee who lucd execution, and the venire facias ſhall iſſue againſt 
Lim only, and not againſt the other tw o, z. the bailiff and the pro- 
curor; but it ſeems That action of deceit lies againſt them; for the 
Lita: 2 la cannot lie but againſt him vhs is party ts He record, unleſs 
in ſpecial caje. Br. Audita Querela, pl. 1 5. cites 12 H. 4. 6. &c 15. 

7. Aud per Hull, the defendant never hi make fine in audita 
querela; and per Hank: if the conuſee upon a ſtatute merchant 
ſues execution, and grams his eſtate over, the audita querela thall 
be brought againf? the grantee. Quod tota Curia conceſſit. Ibid. 

8. And to fee that the bazilee nor the procurcr ſhall not be com- 
pelled to anſwer in this action; for the nature of this action is ut 
ether but is avad the executicn, and the bailiff nor the procuror have 
no execution; quod nota. And ſo tec audita querela upon matter 
in fact, and againſt him who has the land in execution, though he 
was not party to the record; for this is all to avoid the exccu- 
tion. Br. ibid. 

9. Audlita querela upon an denture, which was Langa White, 
and the writ 2was Lang White, leaving out the laſt (a), and it was 
amended. Ouzre if it ſhall abate for the variance, if it had not 
been amended, or not; far it teems that it ſhall, if it had not 
been amended ;z for Port. {aid that now lately an outlawry was 
ger for this diſterence between Dockwra and Dockawrc. 
Br. Variance, pl. go. cites 21 H. 6. 7. 

10. This writ thall be directed to the jrftices of C. B. or B. R. 
F. N. P. 102. (H). | 5 

Il. 7 arionce betaveen the audita querela and the record ſhall 
abate the writ, F. N. B. 104. (R.) | 

12. Lands of the heir being extended upon a ſlatute made 
by his father, he brought an audita guerela, ſuggeſtiug the lands 7: 
be entailed, and ſo not extendible. The defendant pleaded that they 
deſcended to him in fee, and traverſed the tail. It was found that 
all ( except 500 acres ) were in fee. Adjudged that the ue ought 
to be found as the plaintitF pleaded in every part, otherwiſe it is 
found againſt him in all; wherefore it was adjudged that the 
plaintiff take nothing by his writ. Cro-F. $5. pl. 10. Mich. 3 
Jac. B. R. Aſhburnham v. Ld. St. John. 

13. Audita quęrela, to avoid a ſtatute merchant, furmiſne that 
the mayor who took the fame had nt authority ts tobe fi, /uch aj. Latule 
and quod ſcriptum recognitum & c. was 19 foaled 40th the quierr's 


feat 


Audita Querela. 


fect of 2 piece provided for the ſealing of ſtatutes merchants; it 
was held by all the Court that either of theſe cauſes 1s dient 
to avoid tlic flatute; but that the cut was not good for the 
doubleneſs of it; z for it crght to comprehend but one cauſe, or how- 
ever ought t rely ian one, for doubleneſs is uncertainty. Cro. 


E. $09. pl. 14. Hill. 43 Eliz. C. B. Foreſt v. Ballard. 
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and ſee D. 
3 f. a. pl. 27. 
of a recogni- 
zunce IN a 
{ſtatute mer- 
chant made - 
be tore the 
mavor of 


Cheſte Pa 


and the conuſee ſued execution, and the feoffee brought audita querela, ſuppoſing that the ſald mayor 


had no authority to take ftatutes, 


14. In -ardita qrerela of _ taken in execution, an exception 
was taken to a declaration for nt ſetting forth that the flatute bad 3 
ſeals, purſuant to the ſtatute of 22 H.8. yet the writ is good, becauſe 
though the execution be ill, yet the audita querela hes, becauſe it 
is brought only for the deliverance of the party. But otherwiſe 
it is if one ſees an action upon the flatute ; there he ought to ſhew the 
ore fr. . Burt it being al! wed that the flatule avas acknouw- 
ledged acca1 ing to the » flatute , 23 H. 8. it is intended to have all 
the ſeals. Mo. $811. pl. 1097. Mich. 8 Jac. in the Petty Bag in 
Chancery. Trott v Spurling. 

15. A. brought an audita querela excl B. upon a recognt- 


zance of 4ooo l. acknowledged to the uſe of his mother, And 


thewed that the conu/or had infeoffed him and anther of the lands. 
and that the conufee had ſed execution againſt him only; and found 
tor the plaintiff, and moved in arreſt of judgment, 1ſt, becauſe he 
had 12 ſhe cued in this audita querela 7when the utile avas certified, 
nor yet the te/te, nor yet the return of the Writ of the extent. 2dly, 
The plaintiff had not ſhewed himfelf the party grieved, becauſe 
he had nt esu an oufter, and before an ouſter no audita querela 
lies for the purchaſor; but otherwiſe for the = ir, as 17 Afl. 24. Lo- 
bart and Winch only preſent, „e liberate ig an cufter ef itfe Winch. 
20. Trin. 19 Jac. Sir Edward Grubham v. Si Tae ard Cooke. 
16. In a ſcire facias, in the nature of an audita querela, the 


La. 33 
dur 8. p. 


plaintiff ſhexos that Sir M. B. being feiſed of lands in D. and e dees not ap- 


other lands, in 3 Ex. acknowledged a ftatute of 400 J. and that the 
pleinuf had part of ti. be land ſubjed? to the execution, and that other 
lands in the peſeftien of the defendants were lizeqavite ſub ect, but that 
only theſe in the pojſef}ion of the Fave ere taken in ret 11161 ; where- 
upon het brought this action to be relieved againſt the defendants 
by way of contribution. After verdict for the plaintiff it was 
moved in arrelt of judgment, that the ain was brought generally 


againſt the defendants, awithout alleging that they were tenants tem 


pore brevis, or that the plaintiff himfelf wvas then tenant, yet being 

ſaid 19 be ts his prejudice, & minus juſte, it ſhall be intended that 

he was then tenant, and the defendant not having anſwered that 

he was not tenant, but admitted him as ſuch, judgment was given 

mm the plaintiff. 3 Bulit. 305. Mich. 1 Car. B. R. Blackſtone 
Martin. 85 


pear. 
Ibid. 112. 

S C. 8 
and ſays 
that the 
detendant 
pleaded that 
the conuſor 
IAas5 NO! 
feiſed of 
other land: 
at the time 
of the conu- 
ſance of the 
ſtatute, or at 
any time 
after, unleſs 
of thoſe of 
the plaintiff 


which were taken in execution; but it was ſound for the plaintiff, and upon the excep- 


tion taken the Court held the exception not good. ——Ibid. 274. S. C. ſays judgment was given 
for the plaintiff. Jo. 90. pl. 4. Blakeſton v. Martyn, S. C. accordingly. Jo. 82. S. C. 
but S. P. does not appear. Palm. 410. S. C. but S. P. does not appear. — —8S. C. cited accord- 
ingly, Mar. 69. pl. 108. Arg. — —- 3 Rulſt. zog in the S. C. it is ſaid that a precedent was ſhewn in 
33 Eiiz, Morley v. Lovet, where it was ſhewn how he was tenant, and that he was tenant at the time 
ofthe liberate ; and all this there ſhewed in certain, 41 Eliz. Dor REH v. Tore, in an audita 
querela againſt an allignee, ſhe ws the ſeiſin, & adhuc leiſitus cxiſtens; 3 but in modern times, viz. in 
; - me 
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the time of King James, all the precedents run according to the precedent of i115 cafe now here 
in queſtion de fore us. s | | 


Care 3] 117» A. and B. were bound in a Patute to H. and A. was taken 
in execution, and afterwards /et at large with the aſſent of the plaintiff. 
They brought aud. quer. ſerting forth as above, and that, notwith- 
ſtanding the plaintiff, 79 ve rhe defendant by inquiſition before the 
- ſheriff of S. and the ſheriff of H. the lands in the inquifition, eidem H. 
the plaintiff deliberavit. After judgment for the plaintiff this was 
moved in error as in/-»/ible that the plaintiff ſhould deliver to himſelf, 
whereas it ought to have been by the two ſheriffs deliberari pro- 
curavit; but all the Court conceived it to be no error; for the 
writ is good enough which thews ſufficient cauſe of diſcharge, and 
it comprehending that he is minus juſte grieved, in delivering their 
lands in execution, it is ſufficient without other declaration, and 
when the declaration is good in point of diſcharge, altho' the 
matter be ill in point of aggravation of damages, yet the writ 
being good, and iſſue upon the cauſe of diſcharge found for him, 
the judgment is good; for the fault in the declaration is not mate- 
rial. Judgment was aſfirmed. Cro. C. 153. pl. 1. Paſch. 5 Car. 

B. R. Hyott v. Hoxton and Broughton, 
18. In B. R. an aud. quer. is like a ſci. fa. where the wr i- 


in the count ; Arg. which the Court agreed. Keb. 640. pl. 9. 


Hill 15 & 19 Car. 2. B. R. in Caſe of Young v. Collet. 


Put the | 19. G. and M. were jointly bound to T. in a bond of 700 J. - fued 
- tm Is =; both, and obtained two judgments, and both of them awere outlawed, and 


had only C. was taken upon the capias utlagatum, and the ſheriff voluntarily 


abt an ſuffered hi ‚ , 5 
3 * 7 Her ed him to e/cape, whereupon 7. brought debt againſt the ſheriff 


3 for this eſcape, and recovered, and received ſatisfaction, and yet he 
the ſherif, Proceeded againſt M. who thereupon brought an audita querela, 
and reco- ſetting forth all this matter; but upon a demurrer to the decla- 


vered da- . "8, G ES — 
3 the opinion of the Court was againſt the plaintiff, becauſe 


the eſcape, the time when, and place where fatisfafion was made by the fher if 


* Twas not eſpeciallyſet forth, which might, for aught appears by the 


daes declaration, be after the writ of audita querela purchaſed. Mod. 
paid, that 170. pl. 8. Mich. 25 Car. 2. C. B. Alford v. Tatnell. 

would not 

have been ſufficĩent ground for the plaintiff here to bring an audita querela, but in this caſe he re- 
covered his original debt in an action of debt grounded upon the eſcape, which is a ſufficient ground of 
action if he had declared well. They gave day to ſhew cauſe why the declaration ſhould not be 
amended, paying cofts. Mod. 170.' pl. 8. Mich. 25. Car. 2. C. B. in Caſe of Alford v. Tatnall. 
2 Med. 49. S. C. very ſhort, and nothing {aid as to the pleading, 


(0) Judgment. 


Br. Audit: [cf. FF the conn/ee of a ſtatute merchant releaſes it, and after ſues 
Quere'a, pl. . a "46 th 
2 execution upon the y of the conuſor, he ſhall have an 
bat S. PD. audita quercla, and recover damages againſt him. 47 Ed. 3. 1. b. 
does not ap- 

ar. —Fitzh. Audita Querela, pl. 2. cites S. C. but S. P. does not appear. Plaintiff had 
Judgment en audita querela, and releaſed hic damages. Bendl. $0, pl. 124. Mich, 2 & 3 Eliz. Caſ- 
coin v. Walley. 

- a. If 


vw 
Ss i. a. 8 3 


Audita Duerela, 


2. If the te/lotor releaſes his debt, and makes executors, and dies, 
and they /ue execution upon ſtatute- ſtaple, there in audita querela 
by the conuſee he ſhall not recover damages; for they cannot 
take conuſance of the releaſe of the teſlator. Br. Damages, pl. 

25. cites 19 K. 3. | 


3 | | 
3- He who had judgment in the audita querela was reſtored [ 356 


to the meſne iſſues. Br. Iſlues Retornes, pl. 18. cites 23 E. 3. and 
Fitz. Exccution 127. |; 


of che land, and the conmuſee had execution againſt this alienee only, and he brought > 
r. Ifiies Retornes, pl. 18. cites 23 E. 3. and Fitzh. Execu- 


and was reſtored to the meſuc lilues. 
tion 127. 


4. A man was bound to J. and H. in a flatute flaple to the 
uſe of F. and after H. releaſed to the confer. Both ſued exe- 
cutiin in Chancery, and the connor brought audita querela, and 
had ſcire fucius againſt them, and the g appeared, and he who re- 
leaſed made default, and becauſe the default of one is the default 
of both, therefore the conuſor was diicharged of execution, and 
the plaintiff prayed his damage; and per Cur. if it was in C. B. 
where the proceſs is venire facias, he thould have damages only 
in Chancery upon ſcire facias. Per Choke it {hall go by order of 
the ſcire facias, which is to recover no damages. \ 
men quære inde; for by ſome all is one inthis caſe. Quære ifheſhall 
recover damages againſt both, or only againſt him who releaſed and 
made default. It ſeems againlt both; fer the one /hall take notice 
of the a of his companion. Br. Damages, pl. 125. cites 11 E. 4. 8. 

5. Per Vaviſor, where tas debt7rs are, and the one ig required 13 
pay, and he brings action againſt both, he only who was required 
to pay ſhall render damages. Br. Damages, pl. 125. cites 11 
E. 4. | Fn 

6. In zre/paſs by C. againſt D. the plaintif” had judgment and 
damages to 141. and coſts to 5 1. 10s. and the fame was affermed an 
a writ of error, and coſt to 5 I. 10 8. for delay of execution ; but be- 
fore the judgment affirmed in error, D. releaſed all executions and de- 
mard:, and yet took C. in execution for damages and coſts upn both 
judgments. C. brought an audita querela, and ſet forth all this 
matter, and iſſue was taken upon the releaſe, which was found 
againſt D. It was intiſted in arreit of judgment, that this releaſe 
being before the laſt judgment and not pleaded, the execution is 
now on that judgment, and fo he ſhall not have the benefit of this 
releaſe ; ſed non allocatur ; for he had % z:me ta plead it; befides, 
this 2d judgmes. t is only for the coſts increaſed, and the exe- 
cution for the firit coſts and damages is upon the firſt judg- 
ment only, and fo barred by this releaſe; and though the exe- 
cution be entire, yet that is no cauſe to die e any more than 
we firff damages and cgſts on the firſt judgment, and therefore ad- 
judged that he be diicharged as to them, but net as to the 2d co/ts. 
Cro. J. 337. pl. 1. Paſch. 12 Jac. B. R. Child v. Durrant. 


vet S. P. does not appear. 
Built, 3. Durand v. Childe, S C. but S. P. docs not appear. Ic 
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As where 


Cn 


aliened pat 
dita guere'2, 


Br. Scire 
Facias, pl. 
183. citæ 
S. C. 


Brooke ſays, ta- 


Rolf. Rep. 
II, pl. 12. 
S. C. and 
the Court 
{cemed of 


opinion, that 


the releaſe 
extended 
only to the 
damages 
alid coſts 
given upon 
the firſt 
judgment, 
and the re- 


> 
e 


thinks that 
judgment 
was given 


accordingly. 


— 5 


217. Hill. 


9 Jac. Dur- 


rate v. 


Child, S. C. 
Brownl. 221. S. C. hut ſeems only a tranſlation of Velverton. 
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7. If after judgment and exccution awarded an aud. quer. be 
brought, and by reaſon thereof the execution is fups r/eded, here 
if it be found aga inſt the Plain, i” the aud. quer. the party ſhall 
hawve enen awarded vpn the judgment in the aud. quer. an = nat 
bon the firſt judgment; per Twiſden ]. Quod nota. Sid. 1 
pl. 5. Mich. 12 Car 2. B. R. Anon. 

In audita 8. If the piaintiff in audita querela gets judgment, he that! be 
querela by  reftored to his goods taken in execution before the aud. quer. brought, 
the Court, though there is no ſuch thing mentioned in the judgment, 
the plain Sid. 74. pl. 4. Paſch. 14 Car. 2. B. R. Brown v. Burnet. 


Enters into 
recognizance to diſcharge himſelt if the ſuit go againſt him, per Twiſden; but by Hefne ſecondary, 
that is only when execution is luperieded, or the party taken out of priſon 3 but it the uc be n 
tbe firſt rudgment; paid ts the 2 I, there is no re: nedy tor it; but if ro the Her H, the Court up3n Be | 
and. ver. may er ter it ta remain there till 8 be determined ; and it the plaintift has judgment 
13 audita querela, he ſhall only be diſcharged of execution, but hall have no teſtitution; 

[ 357 J witkrefore vecauſe the plaintiff could not have been taken in execution on the tirſt judg- 
ment, but only upon the judgment in the audita querela the Court ordered th de money to be brought 
into Court, and remain till an end made. Keb. 245. pl. 4. Paſch. 14 Car. 2. B. R. ee v. Burdet, 
By Windham J. by judgment in audita querela brought before the former execution made, he ſhall 
de reftored to whatever he loft by execution, which the Court agreed, being founded on a releaſe, 

F. N. B. Adjornatur. Keb. 26-. pl. 39. Faſch. 14 Car. 2. B. K. Brown v. Boznet. 


2. Note, when one is relieved by audita querela, he ſhall be 
reſtored to whatever he I: oft by the Jug 7ment, 12 Mod: 598. 
Mich. 13 W. 3. in a nota. 


For more of Audita Querc!a in general, ſee Conditions, 
ES :rurions, Mamprize, Statute, SUperieveas, and 
other proper titles, 


Jvermen 


(A) What amounts to, or is a ſuſſicient Averment; 2 
and what 1s the Ule thereof. 


Avermentis 1. T HEword Averment is diverſly explainedin bur law;by ſome 
fel. it is taken to be, where a man ade a plea in abatement 


viz. general 
ment,” Jof the writ, or bar of the action, which he ſays he is ready 79 


which is the prote, as the Court ſhall award. Others ſay it is an offer of ths 
concluton of defendant io make gozd or juſtify an exception pleaded in abatcment 


ery A 
wg, + por] or bar of the plaintiff's action; and ſignifies alſo the act, as well 


or in the as the offer, of juſtifying the exception. Heath's Max. 34. 


bar of repli- 
cations L other pleadi net for counts or avowries in nature of counts need not be averred\ contain. 


ing matter affirmative ought to be averred, & hoc paratus eſt verificare &c. Particular averments ate, 
as wica the lite of {nant tor life, or tenant in tail ate ayerred, and there, though this word { Veri- 
ficare) 


averment. 255 


fare | be not uſed, but the matter vouched and affirmed, it is vpon the matter of an averment - 
and ak averment contains as well the matter as the form thereof. Co. Litt. 362, b. 


In fas dicit in a declaration is an averment, but in all Averment 
ſub. quent pleas lteriiis dlicit is uſed. Introduction to Vidian's 1 _ IG 
1 


Entries, Marg. f Ferm in the 


end of the 
ples: after this ſpecial matter ſet forth to warrant the ſame, viz. et hc paratus eft verificare, Brown's 
Anal. 8. | 
This W__ pred. thall ſerve for averment ; by all the juſtices. Br. Averment, pl. 65. cites 


1 H. 7. 
3. A man — nul tiel rind; & hoc paratrs eft verificare pn: 
per 1dem rec: r dum, this is no plea, nor 7 averment. Br. Aver- 5 56. 


= pi. $$. cites 9 H. 7.2 

In ejectment of a rectory the plaintiff declared ht the S. C. citc 
17 % 1. B. rector of the ſaid church was, and yet ws, ſeijed 7 of As. Me. 
nd in the rectory aforeſaid CWC. in his demeſue as of fee in jure ec- 2 
cleſiæ &c. After verdict it was moved that the count was in- 
ſutfcient, becauſe the 4% of the parſen, who was the leſſor, was [ 358 l 
not a exprefsly, but by umplication only; but the Court, preter 
Saunders Ch. B. held it ſulſicient, and judgment accordingly. 
D. 304. a. pl. 52. Mich. 13 & 14 Eliz. Anon. 
5. The prop: bs uſe of averment conſis in this, viz. to add mat- The uſe of 
ter to the plea to make doubtful things clear, which otherwiſe ® es cook 
ſhall be intended againſt the pleader. Arg. Mo. 376. pl. 506. , 018 


Mich. 36 & 37 Eliz. in Perrot's Cafe. . the Court 


which is ge- 


nerally or doubtfully alleged, that ſo the Court may not _ perplexed of whom, or of what it ought to 
de underſtood. Heath's Max. 42. cites Co. Litt. 352. b 


6. Caſe, ſor that Q. Eliz. was ſeiſed in fee of the manor of 
S. and granted to him 30 acres, parcel of the ſaid manor, by 
copy of court-roll; and that the granted 4 acres, other parcel 
thereof, to the defendant ;z and alleged that the copyho!ders of 
_ the 30 acres, time out of mind, had cenmon in the 4 acres for certain 

cattle from the 1/Þ Aug. to All-ſ inte, and that the defendant 175 
of May, in ſuch a year, incleſed the ſaid 4 acres with hedges and 
ditches per quod he could nit have his common. After verdict = 
the plaintiff it was moved, that the plaintiff ſet forth that th 
incloſure was made Iſt May, but did not aver that it vgs” 
till the 1k of Aug. and ſo no cauſe of action appears. But it 
| was ſaid that if there is any thing which implies an averment, 
it is ſufficient; now here the per quod he JE. not have common 
is a ſuſhcient averment that the incloſure continued till the 1ſt 
of A_— and after; for otherwite he could not loſe his com- 
mon; beſides the jury have found him guilty, which he could 
not * unleſs the incloſure had continued. But Doderidge J. 
ſaid that the per quod is an inference out of the precedent de- 
claration, and does not amount to an averment; but Ley Ch. J. 
held that it amounted to an averment; but all the Court agreed 


that after verdict for the plaintick the judgment was not to be 
arreſt-d 


4g! 
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arreſted for the matter aforeſaid. 2 Roll. Rep. 379. Mick. 
21 Jac. B. R. Colfon v. Perry. | 

7. Error of a judgment in aſſumpſit, in which the plaintiff 
declared that in confrderation he cuauld renounce an adminiſtration at 
the requeſt of C. and permit the defendant to edminifter, that the ſaid 
y , BP. 7 r 2 
aefe naunt would diſcharge He paint of 2 bonds, and alleged that 
he did rencunce the adminiſtration, and fuffer the defendant to 


adminiſter, but that the defendant had not diſcharged him of 


the 2 bonds. It was heid by Berkley }. (the other judges being 
abfent) to be error, becauſe he did ot aver that he renounced the 


adminiſtration at the reque/? r C. For perhaps he might be 


7 rompelled to renounce by a ſentence in the Spiritual Court, or 
of right the wife (as the defendant was) ought to adminiſter. 
Adjornatur. Mar. 55. pl. 86. Mich. 15 Car. Clarke v. Spurden. 

See tit. 8. In falſe impriſonment in London, the defendant! pleaged 

ee (BY that J. S. ſued ferth a latitet the laf! day of Trin. term, directed to 

the notes the fberiff of R. by virtue wvheresf the ſheriff made his warrant to 
aero. the detendant, who thereupon t the plaintiff, which 15 the 
ſame impriſonment, abſque hoc that he 1s guilty in Londen, vel aliter 
vel alia modo. The plaintiff replied that the writ Twas truly pro- 
fecuted n ſuch a day after the :mpriſonment. Upon demurrer it 
was adjudged for the plaintiff, becauſe though the teſte of the 


writ is upon record, and the plaintiff cannot aver againſt it, yet 


great inconveniences will be it the plaintiff cannot tet forth the 


very time of purchaing the writ, and the relation of the teſte 


is only to prevent fraud, and not juſtify a tort. Raym. 161. 
Paſch. 19 Car. 2. B. R. Bilfon v. Johnſon. | 
3 keb. 181. 9. In replevin the defendant made cognifance as bailiff to 
I. 16. 8. = — ' + 1 — 7 7 . Bo 2 - — 5 
1 baron and feme, he being /e:/ed in right of the feme for rent in 
But 1516. 1 : 
L 350 ] tife of the wife was net averred. But Hale Ch. J. held that the 
165. pl. 46. in aretro exiſten. is quaſi an averment, and after verdict, or 
te Cout upon a general demurrer, had been good; and Twiſden and 
de teen g Wild held it good enough ſpecial demurrer, which Hale 
n eld it good enough on a ſpecial demurrer, which Hale 
for ſo much doubted, and judgment was given for the avowant. 2 Lev. 88. 
ach. 26 Car. 2. B. R. Harlow v. Bradnos. 
to the baron | 
and teme, was a neceſſary intendment, ——Freem. Rep. 107. pl. 128. Hollaway's Cafe, ſeems te 
de S. C. dut no judgment. | 


F.4. Raym. 10. In debt on judgment the defendant pleaded in abatement 


ES? that a v5 77 of error was fucd ſuch a day upon the judgment, 


W. z. ia Which writ of error is fill depending undetermined &c. The 
Caic oi Beal plaintiff replies, that the original in debt was ſued before the writ 
2:55 "iy of error was ſued, as appears by the teſte of the original. The 
Lahe defendant rejcins that the original bore ieſte ſuch a day, which «va 
3 _ befere the writ of error was ſued ; but that in fact the original was 
oe he mt ſued out until ſuch a day, which was after the zorit of error 
reſolved was ſued. The plaintiff demurs, ſuppoſing that the dejen- 
eat it was Gant was eſtopped by the teite of the original; and of that 
Gta wit Opinion was Treby Ch. J. but Powell J. was of the con- 
itued our trary Opinion, and ſaid that if a man is arreſted, and after- 
C0724 0 ; | ” 7 Wards 


aretro exiſten. The plaintiſt demurred ſpecially; for that the 


e - i... au. 


14] 


Ee 


wards a writ is ſued with a teſte antedated in falſe impriſon- the teſte of 


ment, this may be avoided by pleading. Adjornatur. Ld. ION 


| Raym. Rep. 212. Paſch. 9 W. 3. Drinkwell v. Fowkes. times at- 

. =. 3 ; tempted and 
diſputed. But Powell ]. held that the time of iſſuing out the writ is traverſable ; that in the principal 
caſe there is no conteſſing and avoiding of the writ mentioned in the plea, becauſe the plaintiff ſhews 
that there was no ſuch writ, but another writ delivered out after.—A man cannot aver that a writ 
is of another teſte than it bears; but one may aver, quod non emanavit at the time alleged; per Holz 
Ch. J. 1d, Kaym. Rep, 486, Trin. II W. 3. in Cale of Maſon v. White, 


11. Debt was brought upon a penal law, which by the Natute 
617ht to be ſued within a year. "The defendant pleaded the flatute, 
end that one year aas elapſed before the ſuing the action &c. The 
plaintiff replied that he ſued an original teſte ſuch a day, which qwas 
aw!thin the year. The defendant rejoined that though the aurit bore 
tejle avithin the year, yet it vas ſued after the year. The plaintiff 
demurred; and adjudged by the whole Court, that none ſhall 
be admitted to aver that an original was ſued at any time con- 
trary to the teſte; per Treby Ch. J. cited as adjudged. Ld. 
Raym. Rep. 212. Paſch. 9 W. 3. in Caſe of Drinkwell v. 
Fowkes. | 

12. A neceſſary implication amounts to an expreſs averment. 
Arg. Gibb. 123. cites Raym. 34. D. 304. pl 2. [5 2.] 2 Le. 50. 
Palm. 267. Cro. C. 487. EE 

13. Indictment was that the defendant knowing the will of F. S. An indig- 


to have been proved in the Prerogative Court, cited the executor before ment was, 
. . | | $ : that the de- 
himſelf, being Chancellor of D. 4 prove the will there, in order to 6 


extort money from the ſaid executor. Ld. Ch. J. Parker and the bat 7. 


Court held, that it being laid that the deſendant &new it, that C. was ir- 
knowledge muſt have been by a ſight of the probate of the will; — 


cited by Mr. Juſtice Lee. Gibb. 264, 265. as Paſch. 3 Geo. 1. endv eure 


The King v. Loggen; but ſays he does not find that judgment . #eep cut 


was given in that Caſe. 2 
: ; one J. S. 


; | | d was a 
material witneſs to prove the forgery &c. The Court held the implication as ſtrong 2s can be ; but 
the queſtion was if an indictment can be taken by implication, et adjornatur. Gibb. 122. Hill. 
1 Geo, 2. B. R. the King v. Lawly. Gibb. 263. Paſch. 4 Geo. 2. S. C. The Court held 
this a poſitive certain averment, and that the ſame certainty will do in an indictment as will in a 


$0unt or replication, and judgment for the King per tot, Cur, 


(B) In what Caſes Averment may or muſt be, 360 } 


I, HE that will take advantage of any eſtate, except that of a 
fee- ſimple, ought to aver the continuance of ſuch eftate, 

and that is a certain rule in pleading. Arg. Bridgm. 97. cites 

182. 

>" 15 treſpaſs of trampling his graſs, the defendant ſaid that . 

who had common there, licenſed him to put in his beaſts ; and the 

plaintiff ſaid that it was his ſeveral cloſe, and was not ſuffered to 


lare ſuch general averment againſt the ſpecial matter, but 60 
| | ie 


48h, 4 
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10 traverſe the licence, or the title of - common. Br. Averment, pl. 
66. cites 3 H. 4. 6. 8. in the written book. 
3. In debt of 10]. upon an cbirgatron of 100). and ronfeſſod pays 
ment of all but of lol. and the defendant pleaded acguitionce of 184. 
in part of payment of 10ol. and the plaintiff averred that the ac- 
guittance was of anther lol. priit &c. Br. Averment, pl. 11. 
l. 6. 34. | | 
But in dest 4. In detinine of a fingle obligation, the defer: lat frayed garniſh. 
_— * ment. The garniſhee may aver that it wvas delivered upon certain 
mation the © conditions &c. Br. Averment, pl. 62. cites 8 H. 6. 28. 


ge:endant 
Ban z07 aver any condition, when none is written upon the obligation. Ibid. 


v. The defendant caſt ſuperſedeas of privilege of Chancery, becauſe 
e was ſervant of the Chancellor of England the day of the writ 
purchaſed, and yet is, and demanded judgment if the Court 
will take conuſance ; and the plaintiff ſaid that he ꝛuas not ſervant 
of the Chancellc; the day of the writ purchaſed, nor ever after ; by 
which, becauſe the defendant refuſed the averment, and ſtood 
upon the writ of ſuperſedeas ti:at it ought to be allowed, by reaſon 
of the words of the King, viz. ut accepimus, and therefore, for 
the not detentling, it was awarded that the detendant anſwer; 
quod nota. Br. Averment, pl. 15. cites 21 H. 6. 20. 

6. It appears in the books of entries, that where a /e is 
either pleaded 75 he juriſdiction, or to the perſon, by matter en fot, 
as profeſſion or willeinage, there be always averments, which fecm 
to be of neceſſity by 37 H. 6. 14. becauſe to theſe, anſwers may 
be made; quod nota. Heath's Max. 36. 


7. In precipe quod reddat, the tenant wmched one within age. 
and prayed that the parol demur; and the demandant tendered ] 
averment that he was of fi age, and the tenant that he was 
within age, and not of full age, and the averment received. a 


Br. Averment, pl. 16. cites 33 H. 6. 48. 
8. In quare inped:t, if the ordinary returns nonability, perjury, 
or criminoſus, by which he refuſed him, he ſhall not tender the p 
averment. Br. Averment, pl. 26. cites 39 H. 6. 48. - | | 
9. $ where the Heri returus petit iſſues per Billing. he ought 
to aver the matter here; for the preſentment is the original of ay 
the King in this caſe, and he has no other original, and the return 
is the anſwer of the abbot, and ſhall plead for the matter upon 
it, therefore he ought to aver the matter; but Yelverton laid, 
No, for they ſhall not plead till the attachment; contra Choke. 
Ibid. | | 
And. 114. 10. Debt ogawft J. S. of D. ye:mon, the defendant appeared 
S. C.axd Hy attorney and waged his law, and at the day came J. S. f 
the beſt opi- * a 
nion wa, ts D. yeoman to make the law, and the plaintiff ſaid that in the fam? 
plaiatif vill there are two J. 8.'s of D. yeomen, the elder and the younger, 
L 361 J and he ſued the eldeft, and he who appears to make the low is the 


nd ' youngeſt, and by ſome he ſhall have this averment, and procel; 
for other. aàgainſt the eldeſt ; for now it ſhall be intended that the attorncy 


wiſc de ſhall appeared for the youngeſt, who now comes to make his law ; 
be >arres by | and 


Averment. 


and ſome e contra, and that it ſhall be intended that the attorney 
appeared for the eldeſt ; for it thall be intended as here that the 
ſuit is againſt the eldeſt, becauſe there is no addition; for the 
eldeſt thall not change his name for the youngett, but the youngeſt 
for the eldeſt, & adjornatur, therefore quzre. Br. Averment, 
pl. 32. cites L. 5 E. 4. 23. | 

11. If a plea wants an averment, or have not a ſufficient aver- 
ment, the ſame is not good ; quod nota. Heath's Max. 36. cites 
12 f. 2. 

12. Debt uon an obligation of 20l. the defendant pleaded acquit- 
tance of the 20l. the plaintiff /ord that this 201. in the acquittance was 
for rent told, and the obligation is of 2cl. for 4 acres of land in D, 
fold, and a good plca per tot. Cur. and fo matter of fact averred 
to the acquittal z and the other ſaid that the obligation for the 
ſame 20l. now in demand was for the land, and not for the cauſe 
in the acquittance, priſt, and the other e contra, and a good 
iſſue if the obligation be of the matter of which the acquittance 
makes mention or not. Br. Averment, pl. 29. cites 3 H. 7. 15. 

13. He who pleads a plea in the affrrmative ought to aver it, 
et hoc paratus eſt verificare &c. but he who pleads in the nega- 
tive, e contra &c. Br. Averment, pl. 20. cites 14 H. 8. 27. 
and 27 H. 6. and 9 H. 7. per Brooke J. 

14. Demandant of d:wwer before execution awarded, may aver 
that her huſband was /eiſed, and ſo to have damages. Godb. 212. 
pl. 302. Mich. 11 Jac. C. B. and fays, therewith agrees Porter's 
Caſe, 14 H. . 26. 22 H. 6. 44. b. 

15. A releaſe or juſtification, or any matter in the affirmative 
pleaded without an averment of the plea, the ſame is ill. Heath's 
Max. 36. | | 

16. There needs no general averment in plea, or particular 
averment in a declaration sf that avhich wilt come in more properly 
on the other ſide. Heath's Max. 37. cites Hob. 78. 124. 

17. There will need no averment in a declaration where it ap- 
pears there are reciprocal remedies. Heath's Max. 37. cites Hob. 
88. 106. | 

18. Excommunication and out/azvry may be pleaded without 
averment, becauſe thoſe pleas require no replications to them. 
Brown's Anal. 8. | | 

19. Ayerment ought to be upon all pleas in bar, and to the 
writ, in replicatian but not rejcinders, though it hurts not when it is 
needleſs but upon the general iſſue, or a plea in the negative, or a 
plea apparent in the writ, or upon the challenge to the array, no 
averment. Brown's Anal. 2. 

20. No averment will lie again? a violent preſumption though 


it be falſe. Heath's Max. 39. 


—_— he ſhall have judgment, though it be falſe. Heath's Max. 39. cites Hob, 
tt, 373. | 

21. Note, per Cur. becauſe the entry of challenges to the array 
& c. are not that a man ought to tender avermeut, therefore if 


Vor. III. Ce the 
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the ley ga- 
ger ot a 
ranger, 
which is no 
de fault. 


Heath's 
Max. 36. 


Heath's 
Max, 37 


As if tenant 
diſclaims 
upon an 
auUIwry in 
297. & Co. 


ger | Averment. 


the tenant challenges the array, and dyes not ſay, et hec parotur ff 
deriicare & c. yet the challenge is good; and fo it was adjudged 
by good advice, after it had depended two terms. Br. Aver- 
ments, pl. 1. cites 27 H. 8. 14. n 

22. In an a@in upon the flatute 32 H. 8. againſt buying pre- 
tended titles, if the plaintiff declares, that the defendant, nor any of 
his anceſtors, nor any other perſon under whom he claims avere in * 
ſelfen of the land, nor received the rents Sc. by the ſpace of a year 
| &c. he need not aver, that it was a pretented right, becauſe the 
* 362 ] ſtatute makes it ſo; and then to aver that which appears both 
by the ſtatute and the declaration is needleſs. PI. C. 87. b. by 

Cooke J. Hill. 6 & 7 E. 6. in Caſe of Partridge and Strange. 
Itis a rule 3. Where a thing ir apparent of itſelf there needs no averment; 
1 as where it is prohibited that none alien in mortmain, if the 
reed be lord ſhews that he entered into the lands within the year, becauſe 
everred tb his tenant aliened in fee to the dean and chapter, he ſhall not 
ul aver that this is mortmain, becauſe it appears upon the matter to 


feiently be ſo. Pl. C. 81. a. b. Arg. Hill. 6 & 7 E. 6. 


without it. 


Arg. 10 
Mod. 392. Averment needs not be of what is apparent, as the eonfitntion made in Lender, 


eencerning the ſaiesf wares and merchandlzes appearing to be agreeable to and warranted by their 
ebarter, the ſame needs not be averred to be fo, Heath's Max. 37, 38. cites 8 Rep. City ot Lon- 
gon's Caſe, and 9 Rep. 54. | 
And if the for brirgs an aſſiſe of mor: dunceſter, he needs not to aver that it is wvichin the time of 
Hmitation, for that it appears to be ſo. Heath's Max. 38. 
Quod conflat clare non debet werificari, 10 Mod. 1 co. S. P. by Holt Ch. J. in delivering the 
in lon of the Court. Ld. Raym. Rep. 13. Trin. 6 W. & NI. in Cale of the King and Queen. 


ollys. 


The defer- 24. Counts, and all ſuch as are in nature of counts (as avorvry), 


dam need need not be averred, but all other pleas in the affirmative mut. 
met ,s aver 


biravowry Co. Litt 303. a. 


with an | | 
hoc paratus eſt verificare, becauſe the defendant in his avowry is ac, for he ſhews his matter which 
is a count, and is to have a return, and theretore as plaintiff he ſhall not aver his avowry no more than 
the plaintiff ſhall aver his count. Pl. C. 342. Hill. 7 Eliz. Bret v. Rigden.———S. P. Pl C. 


163. Paſch. 3 Mar. agreed, after ſearch and report by the prothonotaries, in Caſe of Throgmorton . 
Tracy. i 


25. A man ſhall never be eſtopped from making ſuch an aver- 
ment to aſcertain the intent of the parties, if it be not utterly in- 
eenfiflient with that which is alleged; for an eſtoppel being to con- 
clude a man from ſpeaking that which is truth, muſt be cer- 
tain to every intent, and ſhall never be taken by argument or in- 
ference. Heath's Max. 42, 43. cites Co. Litt. 35 2. b. 

P 26, Averment 19 not neceſlary in avozury, et hoc paratus off re- 
rificare; for it is in lieu of declaration, and the avowant is actor. 
Br. Averment, pl. 81. cites 3 M. 1. 

7. C. ſold lands ſowed with woad, and promiſed, that if tht 
wendee ſhould be proubited by proclamation or otherwiſe, 7s H 
and make woad, then he would return ſo much of the purchaſe money. 
The vendee brought an action on the caſe againſt the vendor, 
and /et forth, that a proclamation was made, that no man ſhould for 
zuoad within 4 miles of any market or clothing t9wn & c. and that bi- 


land was within 4 miles 3f a market town, but becauſe he did 7 
2 | aver 


Averment. 


VS) 
a 
do 


ever that it vas a elthing town ale, the defendant demurred : and 


all the judges held it a juthcient cauſe of demurrer. Goldtb. 71 
pl. 15. Mich. 29 & 30 Eliz. Cogan v. Cogan. 


28. If land be conveyed 1 A. in tail, with power to him, in de- 
fault of heir of his body, ts limit the fee tail 2 whom he pleaſes, 
"and in default of ſuch iſſue and nomination and limitation 79 B. 
71 fee ; in this caſe, upon a petition of right or formedon brought, 
if A. dies without iſſue, it i ſufficient for B. or his heir 79 mention 
that A. died without 1 ſue, without making mention of the ſaid 
power; but if he mentions the praver, he ought to aver the death 
of A. without iſſue, and that A. made no nomination of, or li- 


mitation to, any one. Jenk. 213. pl. 50. 


29. Teſlater promiſed to pay 201. at his death. In caſe againſt 
the executor the plaintiff had a verdict. It was moved in arreſt 
of judgment, that the plaintiff had. nt averred that the money 
was nat paid by the teftator in his lije-time ; but the Court held it 
well enough, becauſe the money was not payable whilſt he was © 363 J 
living. Hard. 221. Hill. 13 & 14 Car. 2. in Scaccario. Green- 


way * Horneblow. 


30. Where a juſtification in treſpaſi 7s at the ſame lime and 


Place, it is not necetiary to aver it to be the tame treſpaſs ; per 


Cur. Carth. 280. Trin. 5 W. & M. in B. R. King v. Phippard. 


31. In treſpaſs, the defendant pleaded, that a levart faci as ifſued 
out of the Fixechequer &c. Exception was taken, that it was nt 


ſaid that the aurit was delivered ts the ſheriff, or the warrant to the 
bailiff; ſed non allocatur ; for per Cur. though it is the practice 
to ſay fa, yet it being a plea in bar, it ſhall be go to a common in- 
tens, and if the cattle were taken before the delivery of the writ, 
the plaintiff ſhould have ſhewn it in his replication for 9 pecial 
matter fhall be ſuppoſed to intervene to make a man a treſpaſſor unleſs 
it be begun. Ld. Raym. Rep. 310. Hill. 9 W. 3. in Cate of Brit- 
ton v. Cole. 

32. If gords be fold for ſo much as they are worth, the value 
may be aſcertained by averment; per Powel J. Cumb. 426. 
Trin. 9 W. 3. B. R. in Caſe of Hayward v. Davenport. 

33. 4 E 5 Ann. cap. 16. No exception or advantage upon a de- 
murrer 2 be taken fer want of averment 0 75 hee paratus eff veriji- 
care, or hoc paratus 91 der ficare per recordum, or of nit alleging 
prout patet per recordum, except the ſane hall be ſpecially ſet down fer 
cauſe of deinurrer. 


(C) Of what it may be. 


U and tenant; the tenant is outlawed of felony, and after 
reverſes it by error by reaſon of impriſonment at 7 time &C. 

The lord to have the eſcheat cannot aver that he avas at large at 
the time &c. for, as it ſeems, then the life of the tenant {hall be 


in jeopardy again. Br. Averment, pl. 39. cites 16 E. 3. and 


Fitzh. inn 48. 


have averment that he was at large &c, Quod 
. | 2.1 


Ard if the 
biſhop certi- 
Ges that toe 
party ur 
in bi L Feu 
at the time 

- &c. the lord 
(Nall not 
nota, Ibid 
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2. If a man appears as voucbee, the tenant may aver that he is not 
the ſame perſon who was vouched. Br. Averment, pl. 37. cites 
20 E. 3. and Fitzh. Voucher 128. | 
» And fo . It the tenant wauches A. who enters into the warranty, and 


cage votaches B. the demandant may awy that the firſt vouchee is dead, 


Br. but it and pray re-ſummens againſt the tenant ; for now the death of the 
ſeems it Hirit vouchee cannot come in by return of the theriff, per Finch. 


7 1 - 6. quod non negatur. Br. Averment, pl. 59. cites 40 E. 3. 6. 


— Br. Coun- 

terplea de Voucher, pl. 8. S. P. andcites 40 E. 3. 36. In precipe quod reddat the tenant wouched, 
and ſummons 1s toe plaries, & / quatur ifſued againſt tbe veuchee, and no writ ſerved, the tenant would 
bave averred that after the iſſuing of the writ of ſequatur, the vouchee died; and the beſt opinion was 
that he ſhall have the averment. Br. Averment, pl. 22. cites 14 H. 6, 7. 19. 


4. The intent of a man lies in averment, if he chaſes his beaſ?s 
out of that land into ether land, ts the intent that the lord ſhall not 
diſtrain them. Br. Averment, pl. 50. cites 44 E. 3. 20. 
5. A man made return, and faid that he is nder Merit, and 
the party averred to the contrary, and had the averment ; but 
contra againſt the high=ſheriff, and this upon examination by the 
juitices. Br. Averment, pl. 52. cites 8 H. 4. 20. | 
D 364 ] 6. In precipe quod reddat, if the fberiff returns quod mandavi 
ballivs libertatis de E. qui return. quod fumm. &c. the tenant 
ſhall not take the averment, that the land is infra libertates de S. 
and not infra libertates de E. nor he ſhall not take thereof iſſue 
with the ſheriff nor with the demandant, for the tenant is at no 
miſchief z quod nota by award. Br. Averment, pl. 46. cites 
34 H. 6. 3. 5 7 | 
7. Where a man caſts «wvrit of privilege as ſervant of the Chan- 
cel/;r, Baron of the Exchequer, or the like, the plaintiff may 
aver that the defendant is not ſervant to him prout & c. nor was not 
at the day of the writ &c. Br. Averment, pl. 63. cites 34 H. 6. 
15. and 21 H. 6. 22. and often elſewhere &c. | 
8. A man may aver by ſpecial plea that another of the ſame name 
was outlawed or excommunicated, or appeared to the action in a 
recovery, and not this now party, e may ſay that the plaintiff 
was excommunicated before the laſt continuance, and abſolved, and 
was nit excommunicated aer the laſt continuance, Br. Aver- 
ment, pl. 24. cites 36 H. 6. 17. per Priſot and Wangf. 
9. Acceſſary who is outlawed of felony may aver that the princi- 
pal was dead before the outlawwry, and if it be found for him he 
ſhall be reſtored. Br. Averment, pl. 61. cites 21 H. 7. 31. 
As where a _ IO. Libel awas brought in the Court of Arches ; it was held that 
_ 1 — an averment be ing cut of the prater dioceſe, for a legacy may be that 
Aolealey the ſuit is out of the proper dioceſe, if the ſame doth not appear in the 


for « thing libel. Godb. 214. pl. 306. Mich. 11 Jac. C. B. Hughe's Caſe. 
one upon 


tue land; the defendant may aver that it was done infra corpus comitatus, Ibid. 


(D ) Aver- | | 


(D) Averments as to Deeds. 


1. ONE cannot avoid a flatute merchant, obligation, rekafe, &Cc. 

againſt the party himſelf named in it, by averring a 
delivery thereof upon condition, unleſs he thews a writing of the 
condition. Br. Faits, pl. 10. c.tes 43 E. 3. 27. 

2. But it is otherwiſe in detinue againſt a ſtranger, where the 
thing is bailed into an indifferent hand; nota the diverſity ; for 
there 1t is averrable, contrary againſt the party himſelf. Br. Faits, 
pL FC aTE. 3- 27-. © | 

3. A. has 2 ſons named W. and levies a fine to V. Averment Br. Nofme, 
that this was to V. the younve/?, is good; but gift of goods to P. = ci 
one of the ſons of J. 5. no averment can be. 8 Rep. 155. a. 5 C&S. F. 


per Cur. Mich. 8 Jac. in Altham's Caſe, cites 47 E. 3. 16. b. br. 

: | Fine, pl. 28. 
cites S. C. & S. P. Fitzh. Feoffments &c. pl. 56. cites Hill. 47 E. 3. 16. S. C. & S. P.—5 Rep. 
62. b. S. C. cited per Cur. 8 


4. A man ſhall avoid /pecivlty in ſeveral caſes by a naked aver- e _ 

ment, per Keble and others. Br. Barre, pl. 68. cites 1 H. 7. 14. p weg 
| to a feme 
ſole, and after fbe marries him, or where a man is o4/iged 19.4 villein regardant, and after purchaſes 
the manor to which the villein is regardant, -r if 3 are cbliged to me, and I break one of their ſeats, 
or if the obligee enters inty religien, and atter brings action of debt; per Keble and others, which 
the juſtices agreed. Br. Barre, pl. 65. cites 1H. 7. 14. | | 


5. Againſt a confideration alleged in a deed, or an ufe declared, 
no ayerment to the contrary can be received; ſo of indentures 
upon fines and recoveries, where the fines and recoveries purſue [ 365 
them, cites 1 El. Dy. 169. Altham's Cafe. 8 Co. 148. Counteſs 
of Rutland's Caſe. 5 Co. 25. 25. Nihil eſt tamen naturale quam 
quidlibet diſſolvi eo modo quo ligatur. Contract by contract, 
deed by deed, record by record, parliament by parliament. Jenk. 
166. pl. 20. 

6. An afſurance was made 79 a 2wman to the intent it ſhould 
be for her jointure, but it was not ſo expreſſed in the deed ; per held in Cate 
Cur. it may be averred that it was for a jointure, and ſuch aver- of Queen v. 
ment is not traverſable. Owen. 33. Trin. 7 Eliz. Anon. Dame Beau- 


; mont. 

7. No averment dehors can make that good which is apparent 
on conſideration of the deed, to be aid, as feoffment ts A. and his heirs. 
No averment can be that it was the intention of the parties, that 
the feoffee thould not have citate but to him, and the heirs of is 
body. 8 Rep. 155. Mich. 5 Jac. in Altham's Caſe. 

8. Buying of debts is maintenaice at common law, and puniſhable wherethers 
by indictment or information; but it is not pleadable in bar of is uſury, or 
this obligation; for the condition of the obligation was to pay a = = 
ſum of money not for debts bought, and this buying is col- may be a 
lateral to the condition. S a bond for payment of a ſum werred 
of money upon condition, in the caſe of frmany, the ſimony won an 
may be pleaded againſt ſuch bond by virtue of the 31 £#/7z. cap. 1. act u hat- 
99 for uſury, 13 iz, cap. 8. SY againſt a bond given te the / «A lover. 
cr gaoler, contrary to the atute of 23 H. 6. cap. 10. "Thele Jenk. 283. 

Cc 3 | | ſtatutes 


And ibid. 


faid it was fo | 
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. = ſtatutes give averment in ſuch caſes, but there is no ſtatute 
by 3 which gives ſuch averment in the caſe of maintenance. Jenk. 
Jute bond 108. pl. 9. 
rde to 2 | | 
JSoe riff for payment of money, inſtead of being for a ſecurity againſt eſcapes, and mentioning nothing 


thercot, and alfo an obligor in the caſe of mn and uſury, is admitted to aver againſt the condition of 
Carth. 300, 301. Paſch. 6. W. & M. iu 


a dong, or azainſt the dond itfelt for wecefſiry's fake. Nota. 


B. R. Fodea v. Haines. 


9. When a deed is perfected and delivered as his deed, no 
verbal agreement afterwards may be pleaded in deſirudfiom of the 
Gced ; but when the agreement is parcel ꝙ the original cantract, it 
may be pleaded ; but if it had been expretled within the deed 
that the bargainee ſhould have the profits, and it was delivered 
accordingly, no agreement or aſſignment of the profits can now 
avoid it, or make the contract not be uw/uri-us, which was ſo other- 
wiſe, and judgment accordingly. Brownl. 191. Burglacy v. El 
lington. | | 


10. It was agreed that if a caſe be within the fatute of gan- 


ing, the defendant may aver againſt his own deed. Cumb. 328. 

Tin. 7 W. 3. B. R. St. Leger v. Pope. 5 

11. TW maners were tuoton by the name of W. and ſometimes 

diſtinguiſhed with an alzas. An annuity of 200). per ann. is 

granted cut of the manor of V. One of them is but Sol. per ann. 

and the other of more than the annuity. It is a good averment 

in law that the greater manor thould be liable to the rent-charge. 

1 Chan. Rep. 138. 15 Car. Harding v. the Earl of Suffolk. | 

"ny 6. 12. If one has 2 maners known by the name of I. and levies a 

S. P. cites ue of his manor of W. he ſhall by averment aſcertain which of 

lich. 12 them it was; per Cur. 6 Mod. 235. Mich. 3 Ann. B. R. in 
11. 6. — Cafe of Davenant v. Raſter. 1 * 5 


in pl. 28. cites S. C. and S. P. 
13. 4 E 5 Ann. 16. In debt on ſingle bill, debt, or ſcire facias 


upon a judement, the ee may plead payment in bar. In debt 


pon bond, if the defendant before actin brought hath paid the prin- 
cipal and interefl, due by the d:feaſance or cenation, he may plead pay- 
ment in bar. | 
14. Bill to have the benefit of a marriage ſettlement, and co- 
venants therein contained &c. The cate was, Rooke upon his 
L 366 Ari marriage ſettled lands upon himſelf for life, remainder to hi; 
| ” evife for life for her jointure, remainder to the fir/l and ether ſons iu 
tail malr, remainder to the heirs female of the body of the huſband 
and wife, and the heirs of the bodies of ſuch heirs female, remainder 79 
the right heirs of the huſband, with a covenant that he was ſeiſed in 
fee, and had good right to make ſuch fettlement, and hat the 
perſons foould erijoy according to the limitation in the ſettlement 
&c. The wife dies without a fon, leaving only one daughter, who is 
the plaintiff. Roale after the death of his woife, being ſeiſed of a 
cmainder in tail, viz. to the heirs female of his body, /evies a 
pe, and jirffers a recovery, to bar the iſſue female &c. Har- 
court C. ſaid that here are no articles precedent to the ſettle- 


ment 


Averment. 


ment, and he cannot admit parol evidence of inſtructions to eon— 
troul the deeds, for that would introduce ſtrange uncertainty in 
deeds ; thar there is no relief in equity in this caſe upon the ge- 
neral covenant, to enjoy according to the limitation in the ſct- 
tlement, though tenant in tail doth levy a fine, and ſuffer a re- 
covery to bar the iſſue female and the remainder. Bill diſmiſſed 
with coſts. Per Harcourt C. — Rep. Trin. 12 Ann. Aſherton 
v. Rooke. c 


(E) Averment againſt Records &c. 
BROUGHT a fermedon againſt huſband and wife ; the 


A wife was received for the default of her hutband, and 
youched her huſband by a ſtrange name, and upon ſhewing of 
the demandant that the vouchee was the huſband of the woman 
(the tenant) cauſe was ſhewn (as it ought to be) and it was ſhewn, 
that the huſband levied a fine ts one T. ſur conuſance de droit come 
ceo, and hat T. by the ſame fine rendered the faid land 79 the if. 
band and wife, and the heirs of the huſband, and that the huſ- 
band had before infeoffed T. of the ſaid land, with warranty to 
him, his heirs and aſſigns, and that ſhe is the aſſignee of T. The 
aver ment of the demandant in this cafe againſ? this fine, that the 

huſband never had any thing in the land, was received by judgment 
in parliament; for the demandant is dir "anger to the fine, and 
where the cauſe of voucher 1s s fhexon the cauſe is 7raver/able, Jenk. 
12. pl. 20. 

2. A man had averment again/? an execution upon a fatute mer- 
chant, that the party is at large, for it may be that he eſcaped after. 
Br. Averment, pl. 38. cites 18 E. 3. and Fitzh. Utlawry 47. 

3. In zreſpaſs, if the defendant pleads that the plaintiff at another 
time recovered for the fame treſpaſs, which record 15 certified. to be at 
ar:ther day than that which the plaintiff counts of, the defendant 
may aver that all is one and the fame tretpals. Br. Averment, 
pl. 41. cites 28 £3. 17. 

4. Averment may be had hat the teftator died inteſtate, and that 
the adminiſ{raticn <was commuted t9 him, though the other ſheaws 
teſtament proved be ore the ordinary; for record there is not of 
record in Curia Regis. Br. Averment, pl. 48. cites 44 E. 3. 16. 

5. In ſcire facias againſt a parſon, upon recovery of an annuity 
againſt his predeceſſor to have execution of the arrears, the de- 
fendant ſhall not have averment that riens arrear without acquit= 


1. 


tance, nr hat the plaintiff had execution, without ſ[hewing theresf 


record or ſpecialty, becauſe the action 1s founded upon record. 
Br. Averment, pl. 49. cites 44 E. 3. 18. 
6. In audita querela upon indenture of defeaſance, a man may 
aver the payment to be made, thiugh the Ratute be matter of re: 
card; for the indenture is matter in fact; but contra of ſuch 
averment without indenture. Br. Averment, pl. 51. cites 46 


L. 3 33: | 


Cc4 7. Where 


In Marg, 
Cites 13 


E. 3. 


[ 269 


7 
1 
3 
5 


« K 
” + a7 


IT 


3 — PORE "0 363 — OTE * * 2 tb is 


367 


Iverment. 


7. Where it ear of record, that the feme defendant in writ of 
maintenance eres 712 proper perſon at 2 ri. /s, and after it 
was found by verdiF in writ of error that ſhe died 4 days before the 


| day of "rife pris ; and by all the juilices, the taking of this ſecond 


verdict of the death of the feme is jcofail, and nothing to the 
purpoſe, becauſe it appears by the firſt record that the feme was 
alive at this time, and matter in fad exprefely contrary t9 the record 
cannot be taten; for mutter of record does not lie in averment to 
be tried per pais, but ſhall be tried by the record itſelf ; ſor verdict 
cannot defeat a record, Br. Repleader, pl. 61. cites 11 H. 4. 52. 

8. A. upon 1ft of May, the 2 Car. I. makes a feoffinent of his 
land 7 B. and committ: d fe lony an the 3d of Max, 2 Car. 1. and 
the indict ment of this felony committed by him zs the 1 May, 2 
Car. 1. A. is arraigned upon it, and confeſſe es the indictment, and 
if hanger; this docs not deſtroy the eſtate of B. It would be 
otherwite if he were convicted by werdif, becauſe of the negli- 
gence of B. that he did not inform the judges and the jury or 
the truth of the matter. Jenk. 128. in pl. 59. and cites Fitzh, 
Averment, 46. 

9. If a man is bound by recognizance with condition to cauſe J. N. 


to appear in the Court of Chancery ſuch a day, he cannot aver that 


he appeared that day, unleſs his appearance be not of record; 
per Babb. Cott. June and Fray ; the reaſon ſeems to be, that 
the recognizance is matter of record, but quære the reaſon of 
the condition. Br. Averment, pl. 10. cites 7 H. 6. 26. 

10. Where protein is caſt, the plaintiff cannot take averment 
that he 1s not dwelling prout &c. or is not about to go prout &c. 
but ſhall be put to ſue a repellance &c. but by the fate if 
We/im. 1. cap. 43. averment may be taken again}? an efcign de 
ultra mare, but 15 averment ſhall be taken again 700 an effoign de ſer vic. 
Regis nor Frotection; quod nota. Br. Averment, pl. 14. cites 
21 H. 6. 20. 

11. If proteticn 15 caſt, the plaintiff ſhall not have the aver- 
ment immediately that the defendant 5 is infra quatuor maria at D. in 
_ county of C.. out hes hes e of the Ring, but this ſhall be en- 

ered immediately, and he ſhall aver it upon the re-ſummons, 
which matter found ſhall turn the defendant in a default by the 
ſtatute, if it be in præcipe quod reddat; quære. Br. Averment, 
pl. 25. cites 28 U. 6. 3. 

12. Where a recovery 15 remaved cut of a court baron, the party 
may aver that the rec ord is otherwite by the ſtatute of 1 E. 1. quod 
nota, alteration of record in a baſe Court. Br. Averment, pl. 3. 
cites 34 H. 6. 53. 

13- An averment may be had againſt any part of the rolls 
or records of County Courts, Hundred Courts, Courts Baron, er 
ether Courts belonging to lords of mangrs. Heath' s Max. 39. cites 
34 H. 6. 42. and 9 Ed. 4.4. 

14. At the nifi prius, protection quia moratur. was ſhewn. 
Aſcough ſaid, averment may be taken contrary ts the protection: 
but Paiton and Fulth. e contra, and that he {hall ſue repeal, and 


yet by the ſtatute W citm. 2+ CAP. 42. &VCINMICNUT 1s given againſt 
an 


„„ 


an eſſoign quia ultra mare, but averment does not lie againſt an 
eſſoign de ſervic. Regis. Br. Averment, pl. 31. cites L. 5 
E.4- | ; 

15. A man mates a leaſe for years the 10th of May, and then 
the Jer bargains and ſells this to another by deed inrolled, bearing 


date the 10th of April, and it was entered to be conveyed the 10th of | 


April before, but in truth it was delivered, and acknowledged, and 


inrolled afterwards ; and it was held that the bargainee [leflee] 
was without remedy at the common law, for he cannot plead that 
it was acknowledged or delivered after the date of the day of 
acknowledging, and ſo was the opinion of Rhodes; Periam, 
Windham, and Ayuderpon being abſent; for he cannot aver that 
it was inrolled or acknowledged at another day than it is re- 
corded, becauſe it is contrary to the record, for it is entered that 


it was acknowledged the 1oth of April, and then if ſuch a plea 


ſhould be admitted, it would ſhake moſt of the aſſurances in 
England. Ow. 138. Hill. 30 Eliz. Sir Thomas Howard's Caſe. 
16. Upon the ſtatute of 13 liz. againft uſury, and 27 Eliz. 


_ againſt frauds, although fines be levied ; yet where there is uſury 


or fraud, or covin, they may be averred fo to be againſt any act 
whatſoever. Jenk. 254. in pl. 45. | 

17. Where D. has appeared as an attorney for A. in an action 
brought by A. againſt B. it cannot be aſſigned for error that D. was 
nt an attorney, or that there is no ſuch perſon in rerum natura; for 
it is againſt the record; and the admittance of him for an at- 


torney by the Court, makes him an attorney, if he was not an 


attorney before this admittance. In a writ of error brought in 
this ſuit, and error aſſigned ut ſupra, the defendant in the writ 
of error in this caſe pleads in nullo eſt erratum; this does not 
confeſs that he was not an attorney, but this plea eſt quaſi a de- 


error. Jenk. 332. pl. 66. 

16. In ſcire facias againit C. to repeal a ſpecial livery granted 
to him upon his coming of age. Upon demurrer the queſtion 
was, whether the Attorney General could aver againft an ingui- 


ſition returned ints the Petit Bag, though not taken befere the eſcheator, 


but put in by another; and it was reſolved that he could not; 
for this cannot be tried by a jury, but upon an examination in 
Court, and there to be redrefled. Jo. 389. pl. 9. Paſch. 12 Car. 
B. R. 'The King v. Cage. | 

17. Where a fatute is recited, there one may not aver that 
there is no ſuch record ; for generally an averment, as this is, 
doth not lie againſt a record; for a record is a thing of ſolemn 
and high nature, but an averment is but the allegation of the 
party (21 Car. B. R.), and not ſo much credit in law to be given 
unto. L. P. R. 155. | 

18. If a juſtice of peace records a force on view, you ſhall not 
aver againſt it. 12 Mod. 44. Trin. 5 W. & M. Anon. 

19. Matter of record ſhall not be avoided by a collateral aver- 
ment ; hed per Cur. Skin. 407. pl. 2. Hill. 5 W. & M. in B. R. 
Prigge v. Adams. | 


20. Whe- 
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murrer, that this is not error at all. Judged and affirmed in 


368 Averment. 


20. Whether the bai ſhall be admitted to aver againſt the 
record in the original action, viz. that defendant was in cuſ. 
todia Mar. in Hil. Term, anno 7 W. 3. as the declaration ſet 
forth; now if he was not in cuſtody in that term, as defendants 
in their plea have averred, then this bail cannot be taken to be in 
the ſame action. The Court inclined againſt the plea ; but the 
ſcire facias was quaſhed for other matter, and ſo the point in 
law was not determined. Carth. 403. Paſch, 9 W. 3. B. R. 
Whaley v. Reynolds. 


21. Averment lies not againſt the proceedings of a court of 


record. 2 Hawk. pl. c. cap. 1. ſ. 14. 

22. Maſter in Chancery certified that writings were not delivered 
in, but the clerk in Court] offered to prove that they were de- 
Iivered in; but the Court would not ſuffer an averment againſt 
the maſter's certificate. Sel. Ch. Cafes, in Ld, Keeper's time, 
5. Mich. 11 Geo. Liman v. 


3 J (F) Of the Life of a Perſon. 


As where 1. E that claims eftate ow tenant for life, or in tail, or from 


Es rene parſon of a church, ought to aver his life. Br. Eſtate, 


grants the pl. 18. cites 19 H. 6. 73, 74. and 22 H. 6. 17. 


rent cver, the 
grantee in making the title ought to aver the lite of the tenant in tail, becauſe by his death the grant 
is determined. Arg. Bridgm. 97. cites 15 E. z. and D. 73. 19 H. 6. 73. 5 H. 7. 39. and 15 
. 4. 6. Lat. 257. Arg. cites 9 E. 4. 16. S. P. 

M here tenant in tail is of rent, which bad u eſe before the grant made in tail, and he grants it 
ever, the grantee who avows or juſtifies 9ught evt the /ife of tenant in tail; ſo by ſeveral, where 
he ſuffers a recovery of the rent. Quzre ; for by tome there is fee ſimple tor the time. Br. Taile & 


Deaes &c. pl. 15. cites 15 E. 4.06.8. 


Le 285. pl. 2. In a quare impedit the plaintiff declared that W. was ſeiſed 
- of the advowſon in grofs, and granted it to the plaintiff and 
C. B. be others 9 the uſe of the granter for life, and afterwords to the uſe rf 
8. C. in R. his fon in tall ; proviſo that if the grantor died, R. being within 
1 the age of 23 years, that then the grantees and their heirs ſhould be 
Rep. 28. a. ſeifed to themſelves and their heirs, until R. ſhould arrive ti that age. 
_— yi The grantor died, R. being then 14 years old, and no more, to 
49 "bp that the grantees were poſſeſſed of the ſaid advowſon &c, and at- 
goes not ap- terwards the church became void, and ſo it belonged to them to 
pear. preſent. Exception was taken againſt this declaration, becauſe 
the plaintiff had nt averred the life of R. upon whoſe life his inter gt 
did depend ; but it was anſwered per Puckering ſerj. that the 
declaration is good enough; for though the life of R. is not ex- 
preſsly averred, yet an averment is ſtrongly implied; for the 
plaintiff ſets forth that the father died, his ſon being of the age 
of 14 years and no more, by force whereof he was poſſeſſed of 
the advowſon, and being ſo poſſefſed the church became void 
now he could not have been fo poſſeſſed, if R. had not been then 
alive, and that is as ſtrong as an averment. And the Court dif- 


allowed the exception 3 for ſeiſin ſhall be intended to in, 
| ti 


Aberment. 


til the contrary appears. 2 Le. 50. pl. 61. Mich. 29 Eliz. C. B. 
Baſkervile v. the Bithop of Hereford. 5 
In dewer or appeal the life of the huſband, or of the party 

killed, may be averred zu any place; per tot. Cur, Bulſt. 43. 
Mich. 8 Jac. in Caſe of Luther v. Saunders. | 

4. Leſſee for years of tenant for life declares in ejeftione firme, 
that he being potletied of this leaſe for years made to him by 
tenant for lite, was thence ejected. This word {poſſefſed ) is a 
ſuthcient averment of the life of the leſſor. Adjudged for the 
plaintiff, and atirmed in error, and cites Dyer 304. It is all one 
in ſuch caſe, if the count be of an ejectment termino ſuo non- 
dum inde finito. Jenk. 327. pl. 48. Mich. 10 Jac. Thompſon 
v. Withers. | | 

5. In ejectment the plaintiff declared that M. being tenant for 
life, made a leaſe to him for three years, if he ſhould fo long live, vir- 
tute cujus he entered and was pofſefſed, until the defendaut ejected him 
rermins ſus nondum finito. After verdict for the plaintiff it was 
moved that the declaration was ill, becauſe the plaintiff did not 
aver the life of Al. at the time of the ation brought. But 3 juſtices 
contra Chamberlaine, held it well enough: for thewing that the 
detendant ejected him a termino nonduin finito, implies that M. 
35 yet alive; for otherwiſe the term is determined, and judgment 
for the plaintiff, and affirmed in error in Cam. Scacc. Cro. J. 
622. pl. 13. Mich. 19 Jac. Arundel v. Mead. | 
| enk. 319. pl. 19. S. P. accordingly, 


Ezchequer Chamber. 


(8) General. Where the Matter is Special. 


1. IN coſenage the tenant pleaded that R. his father was born with= 
in eſpoufals between the demandant's grandfather and M. and 
«vas elder than the father of the dem.andant, by wiim the demandant 
cuveyed, The demandant replied that his grandfather had ns fuch 
. {in as R. father of the tenant, but was ſon of one J. P. and was not 
received to this general averment contra the ſpecial matter, by 
which the ie zyas taken that the grandfather had iſſue the father of 
the demandant, abſque Loc that he had ſuch iſue as the father of the 
tenant, born and begotten within the eſpouſuls, priſt. The tenant re- 
j-ined that the grandfather eſpouſed M. during which epi) they 
had iſſue N. jiuther of the tenant, and ſo is R. ſon of the grandfather, 
_ fiſt; and the others e contra. Er. Averment, pl. 71. cites 21 
L. 3. 39. and 39 Aft. 10. 
2. In falſe inipriſonment the defendant faſtiſd for arręſi of the 
pluintiff by the command of his maſter, as his vell-in regardant to his 
manor of D. The plaintiff rehlied that he was barn before eſporſals, 
.. which is ſpecial baſtardy; and the defendant rejoined that he 1s 
vellein, pril. But Knivet and Thorp held that he ſhall not have 
tuch general averment againſt matter ſpecial, by which he /aid 
that he zar born before eſpouſals, priſt. Br. Averment, pl. 70. 


dies 88 E. 3. 34. 
3. Sce 
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2 Bulſt. 
263. Mich, 
12 Jac. 
Tompſon V. 
Withers, 

S. C: a 
Judged in 
C. B. and 
affir med in 
B. R. 


Palm. 267. 
S. C. in 

B. R. ade 
judged ac- 
cord ingly. 
—Ibid. 327. 
Mead v. 
Arundel, 

S. C. and 
judgment 
affir med by 
all the juſ- 
tices of C. 
B. and ba- 
rons in the 
cites 14 Jac. 


. 


970 


Ide was 
tken thit 
A. had no 
ſuch daugh- 
ter a+ |. who 
ſurvived 
him. 11 H. 
. 


pi. 2 3. ; 


Averment. 


3. See averment of general baſtard againſt ſpecial I ol, al. 
leged. Br. Averment, pl. 47. cites Paſch. 40. E. 3. 16. 

4. In treſpaſs of a boat taken and carried away, the defendant 
pleaded that the Plaintiff by this deed Sc. gave to the plaintiff all his 
0905, at which time the boat awas the plaint! "fs, whereupon he tog 
ir, judgment &c. The plaintiff replied that he carried away hi; 
boat, priſt. Et non allocatur contra this Ipecial matter, becauſe 
the deed binds him. Br. Averment, pl. 75. cites 42 E. 3. 2. 

5. Whereupon he /a:d that it was his boat at the time of the taking, 
& non allocatur, without ſaying þ:4v he came to it after. Quod 
nota per judicium. Br. Averment, pl. 75. cites 42 E. 3. 2. 

6. Wherenupon he ſaid that he took the boat, abſque hoc that the boat 
acas the plaintiff's at the time of the gift, & non allocatur. Br, 


Averment, pl. 75. cites 42 K.. 2. 


7. Whereupon he jaid that at the time of the gift the boat ⁊uas one 
Alice J., and ſo he carried away the boat of the plaintiff; & non 
allocatur, wwithoret ſhewing how it came from Alice, per judiciun. 
Br. Averment, pl. 75. cites 42 E. 3. 2. 

8. Whereupon he faid that Alice fold the boat to him after the 

275 and fo he carried it away, and the defendant ſaid that it wa; 
beat of the plaintiff at the time of the gift, priſt &c. Br. Aver- 
ment, pl. 75. cites 42 E. 3. 2. 

9. In zrefpaſs the defendant pleaded that the plaintiff was his wil. 
lein. The plaintiff replied that his grandfather was frank and ad. 
ventitious, and his father alſo, judgment &c. The defendant fail 
that Vit willein, priſt; and no plea contra the eſpecial matter; 
by which he ſaid that his villein, Fa it, and not adventitious. Br. 
Averment, pl. 74. cites 43 3. 4 

o. In treſpaſs the defendant preſe ribed for common in the place 
where &c. the plaintiff replied that he had depaſtured in his ſeveral, 
prift &c. and no plea contra this ſpecial matter; whererpon he 
ſaid that it wwas his ſeveral abſque hoc, that he had common there, and 
the other e contra. Br. Averment, pl. 70. cites 49 E. 3. 19. 

11. In tretpats the defendant 2 that the place where was hit 

everal ſoile, by which he took them damage feaſant ; the plain- 
tiff replied that the de efendant and 7. N. were tenants in common, pr? 
mnurviſo and le afed his part ts the plaintiff for 10 years, by which he 
entered, and the defendant refined that it avas his ſeveral ſoile, 

riſt, & non allocatur, their anſwering to the ſpecial matter, by 
which he /aid that the plaintiff had nothing of the lenfe of the ſaid 
7. N. and the firſt general averment refuſed, 3 H. 4. in the 
written book. Br. Averment, pl. 5. cites 3 H. 4. 8. 

12. chene aſter the death of A. his tenant without heir; the 
tenant ſaid that A. had iſſue J. by E. his fem? at D. que eftat he 
has, the demandant replied that be died without heir, prift ; Thirn. 
ſaid, that they ſhould not have ſuch general averment againſt 
this ſpecial matter, but ſhall ſay J. rs 1127 heir t9 A. or that A. hed 
m fich daughter as F. becauſe the birth of J. is alleged, quære. 
Br. Averment, pl. 67. cites 11 II. 4. 11. 

13. In der the tenant pleaded that the baran had nothing but 
F121 ly with J. N. who ſurviv ed and is yet alive; the feme may re 

6 


105 


ms Xa e . 


Averment. 371 
ply that ſeiſie que dowwer ſhe may have contra this ſpecial matter, 
becauſe the ſurvivor had releaſed to her baron in his life time, which 
releaſe the feme cannot plead. Br. Averment, pl. 68. cites 11 

H. 4. 83. | | 

Ft 1 formedon the tenant ſaid that he leaſed to the donor for life, 
who gave and he entered for the forfeiture ; the demandant replied, 
that the donor vas ſeiſed after this, and gave, & non allocatur, without 
ſhewing how he came to it after, by which he ſaid that he was ſeiſed 
after, and infeoffed the donor, who gave. Br. Averment, pl. 78. 
7, cites 3 H. 4. 17. | 


d 15. In dower the tenant pleaded that the land auas given to the 
baron and his firſt feme in ſpecial tail; the feme replied that ſeiſie 
nt que dauer & c. & non allocatur; whereupon the ſaid that the baron 


T, was ſeiſed in fee abſque hoc, that the donor gave. Br. Averment, pl. 
77. cites 2 H. 5. 4. | 

e 16. In maintenance the whole Court held, that where the plain- 

n tiff alleges ſpecial maintenance, as by giving money to the ſheriff to 

n. arreſt the plaintiff in a ſuit betaveen him and J. N. he ſhall not lay 
that he did not maintain de modo & forma contrary to ſuch ſpecial 


be maintenance; but in general declaration of maintenance, ne 
as maintaina, priſt &c. is a good plea. Br. Averment, pl. 73. cites 
T- 12 E. 4. 14. | | 

F For more of Averment in general, ſee Amendment and Jeo⸗ 
4 fails, Concluſions of Picas, Declarations, Deviſe, Fines 


(I. b. 2) to the end of (I. b. 6) Per omen, Records, 
Keturn, Treſpals, Ales, and the other proper titles. 


. Avowry, 


— — 


he (A) Where Seiſin 18 neceſſary to avow., Fol. 314. 


7 | * . . „ 
he 1. FF a man makes a gift in tail, rendering rent, he may avow Br. Avowry, 
without laying any ſeiſin, becauſe the revenſan gives him pl. 52. cites 


rn. ſſicient privity, and he ſhall count upon the reſervation. 8 5. S. F. 
nit H. 6. 18.] | : * per Cott. 


bad 2. A man may diſtrain who never was ſeiſed. Br. Reſcous, [ 372 J 

re. pl. 23. Cites 5 E. 4. 6. 
3. In an avowry, ſeiſin in lav is ſufficient, by the intention and And. 57, 

but Wl reſt words of the ſlatute 32 UI. 8. cap. 2, which are actual poſ- 8. 3. 


Parker v. 


5 | lelfren Francis, 


372 | — Avowry. 


S. O. ad- eon or ſeiſiu in the digjunfiv?; reſolved 4 Rep: 10. b. Mich. r 
— & 18 Eliz. C. B. Bevill's Caſe. 7 
for the àvewant. 


| (A. 2) What an Avowry is, and the ſeveral Sorts 
thereof. | 


x. [ HE matter of avowry does net ariſe out of the right or in. 
; | tereſt which a man has in the land, but out of the privity 
þ as when the tenant makes a feoffment, he has neither right nor 
4 intcreſt in the land, yet the lord is not compellable to avow upon 
the alienee before notice. In a præcipe quod reddat, the tenant 
alieneth, yet he remains tenant as to the plaintiff, and vet he 
has not either right or eſtate as to the alienee. Arg. Godb. 302. 
Br. Avowre, Cites 5 E. 4. 3. a. 48 E. 3.8. b. 20 H. 9. 9. 14 H. 4. 38. b. 
pl. os. S. C. 2. Avowry ts in lieu of action, if the defendant prays return, 
per Choke contra if he does nat pray return; for then it is a bar only. Br. 
e, pl. 97. cites 6 E. 4. 11. 
Cited in to- There are 4 ſorts of avowries; 1ſt, by reaſon of a ten? 
tidem ver- 6 8 d 
dis, by Ray. when the lord hath fee in his ſeignory, and the tenant hath fee 
mond J. in the tenancy, ut ſuper verum tenentem ſuum in forma priædicta. 
Raym. 257. 2, Upen one as his very tenant 4) the manner, ut ſuper verum te- 
Hill. 30 & . AY 7 
8 nentem ſuum in forma pradicta, viz. When the tenant makes 2 


231 Car. 2} : 3 ; 
C. B. in the leaſe for life, or a gift in tail, as won hrs very tenant by the man- 
mo ner. 3. Upon one as His tenant by the manner, omitting this word 


5 LC 

ee % (very) and that is when the lord hath a particular eſtate in the 
ſeigniory, as an eſtate in tail, for life, or leſs intereſt, ſuper 
tenentem ſuum in forma prædicta; ſo ſhall the donor upon the 
donee, the leſſor upon the lcitee for life or years. 4. Upon ti: 
matter in the land as within his fee and ſcigniory, as where the 
tenant by chivalry makes a leaſe for life, rendering rent and dies, 
his heir within age, the guardian ſhall ſo avow upon the leſlec, 
ſuper materiam prædictam in terris prædictis ut infra feodum 
fm. Co. Litt. 260.4. . 

4. Avowry is in nature of a declaration, if that be vicrzvs 10 

2 can be given for the avowant. Brownl. 183. Darcy 
v. Langton. 

5. Avowry is where one takes a diſtreſs for rent or other 

thing, and the other ſueth a replevin, then he who took it mull 

juſtify for what cauſe he took it; and if he took it in his ow! 

right he muſt ſhew it, and avow the taking; and if in the «1g!!! 

* another he muſt then make conuſance as bailiff. L. P. R. 157 

cites Terms of the Law 38. a. 


2731 (B) What Ad ſhall be a good Seiſin. 


ar —_ 5g [1. N atternment in a court of record in a per que ſervitia 154 
8 If, 6. 10. good ſeiſin to avow, becauſe this is with the doing of 


5, F agreed, fealty. 8 H. 6. 17. b.] 


that 


Avowrr. 373 


er at it is a sod ſeilin to make avowry for other ſervices ; but Brooke ſays, it ſeems that he ſhall al- 
lege ſeiſin in the conulor or his anceſtors &c.— Br. Seifn, pl. 33. cites S. C. and by Marten ſeiſin of 
tealty by attorument is ſufficient. 


$2 If the temant which owes ſuit of court be amerced for the 
nat deiug thereof, and he pays the amercement to the lord, this is a 
good ſciſin of the ſuit. 12 H. 7. Kell. 3. b. per Curiam. 13 
H. 7. 16] 
[Z. { $2] if the tenant makes * fine with the lord for his ſuit, in Where a 
the Court of the lord, this is a good ſeiſin of the ſuit. 13 man makes 
avowry hen 
H. To 16. ] 2 Who 
| helds to be 
attendant to bir leet, aud makes fait, and a; . '/in of 20d. for che ſait, this was held no ſeiſin of 
the ſuit. Br. Avon ry, pl. 90. cites 12 H. 
[Or pays him a ſum of money by way of „ to releaſe him of his ſuit. 


[ 4. S⸗ if the tenant delivers a horſe to the lord jor his rent due, Kelw. 3. b. 


and the /ord agrees thereto, this is a good ſeiſin of the rent. 12 Os 15 

H. 7. 3. Kell. | Ms Fa 
[5. Ii an avvry for ſuit, if the rd recovers damages for the per Curiam, 

ſuit, this is a ſufficient ſeiſin of the ſuit. Co. 4. Bevil 9. b. | obiter. 


6. A man held of the King and of another lord, and died, by which 
both the lands came into the hands of the King by primer ſciſiu, and 
before livery the lord got ſciſin by the hands of the heir, and had no other 
ferfin, and this ſeifin was held ſufficient ſeiſin to make avo owry; 
per Keble, V 0 and Brian, but Frowike contra. Br. Seilin, 
pl. 51. cites 13 H. 7 15. 


(C) [Sein] By whom in reſpect of the Eſtate it 
ſhall be good. Homage. 


1. Ir homage be due in the right of the feme, and the baron does Br. Aroury, 
homage before iſſue had, this is no good ſeiſin againſt the pl. 3 
feme and her heirs to have an avowry. 11 H. 4. 29. ] * mo 


the end of 
the plea ſays, it ſeems that ſeiſin of homage by the baron only b not good, unleſs it be after that he 


tus iſſue by his feme, ——Fitzh, Ayowry, pl. 54. cites S. C. 


2. But otherwiſe it is if he does homage after iſue. 11 H. Br. Avowry, 


| l. 43. cite 
4. 29. ] pl. 45: 
Fitzh. Avowry, pl. 54. cites S. C,—S, P. admited, Kelw. 84. a, pl. 8. Paſch. 21 H. 7. 
374 J 
[3. Seiſin of homage by the hands of a diſpiſor is good to avow. Br. Avoury, 
11 I. 4. 29. b.] pl. 43 cites 
11 H.4.25. 


8. C. * S. P. held by fome.—-Fitzh, 54. cites 8. C. & S. P. by Thirn. 


— 


4 


D) [SV 


_—_— 


[ET ©. 26, |} 


1 Avowry. 


(D) [Sejfn of] other Services. [By whom in re- 
3 ſpeft of Eſtate.] - 


Br. Avowry, CI. GEISIN of ſervices by the hands of a leſſee at will is not good 


pl. 52. cites to bind the tenant. 8 H. 6. 1. 7. 32+] 


S. P,—— 
Fitzh, Avowry, pl. 8. cites S H. 6. 16. S. F. 


[2. Seiſin of ſervices by the hands of a /e/ſee for years ſhall not 
| bind the leſſor. 2 H. 6. 2. b.] | 
Br. Avowry, 3. If the tenant pays the ſervices to the lord paramount, this 


pl: &' ſeifin by his hands ſhall bind the meſne & c. 8 H. 6. 17.] 
S. P. per | | 


Cort. Quod non negatur ; but ſays Quzre inde, Fitzh. Avowry, pl. 8. cites S. C. ; 


Br. Avowry, [. Seiſin by the hands of a difſiifor is a good ſeiſin, and ſhall 


3 bind the difſeiſee, although he re-enters for the ſervices due. Dubi- 


; by Strange, tatur 8 H. 6. I 8. ] 


that if the | 

lord gets ſeiſin by the hands of the diſſeiſor of that which of right he ought to have, and the diſſeiſee 
re- enter, the lord ſhal! make avowry for this leiſin, but as to any ſurpluſage he thall avoid it. —Fitzh, 
Avowry, pl. 8. cites S. C. ard S. P. by Strange accordingly. —Br. Seiſin, pl. 12. cites S. C. and S. P. 


- 


accordingly, by Strange. 


Br. Avowry, [g. If the diſcontinue gives ſeiſin of the ſervices, this will bind 


8 H. 6. 16. 
S. C. & S. P. 
by Strange .— Br. Seiſin, pl. 12. citesS, C. & S. P. by Strange. 
And per Cott. the donor there may make avowry without any ſeifin before, by reaſon that the te- 


pl. Se the iſſue, cheugli he recovers in a formedon. 8 H. 6. 18.] 


verſion is in him. Br. Seiſin, pl 12. cites 8 H. 6. 18. per Strange. 


Ss in other caſes of reveriion. Ibid. 


(6. If the baron, tenant in the right of his feme, gives ſeiſin of 
the ſervices during the coverture, this will bind the feme and her 
heirs. 12 Ed. 3. Avowrg1og.} | 

—— 7. S if the tenant by the curteſy gives a ſeiſin of the ſervices, 
Fol. 315, this will bind the aeir. 12 Ed. 3. Avowry 104.] | 


Kelw. $4. a. pl. 8. Paſch. 21 H. 7. bi Kingſmill, contra; and ſo of any ſuch particular tenant for 
Bie, becauſe after their death none can have their eſtate, | 


375] (E) By whoſe Hands. Tenant in Right. 


[1. QEISIN of ſerrices by the hands of a tenant in right, is 2 
good ſeiſin to avow ; as by the hands of a diſſeiſee. 8 
H. 6. 17. and this wil bind the diſſeiſor.) 


; (2. If the tenant aliens, 160 by bis hands after is good before 
6. 17. for he is tenant in right be- 


notice of the alienatior. 8 
fore notice, and this vill bind the alience.] | 

J. If an alienation be by fine of a ſeignory, and aſter the tenant 
— yet a ſeiſin by lis hands in Court after is good, _ 


„ 


| Fi. QEISIN by tenant in tail is not ſufficient for the remainder in 


he that was tenant at the note levied ought to attorn. 8 H. 6. 
17. b.] | | : 


(F) Seiſin by whom, ſhall ſerve for others to avow. 


fee of the ſeigniory. 45 Ed. 3. 28.] 

(2. If a fine be levied 7s one for 7775 the remainder to another Fitzh. A- 
in tail of a manor, if the tenant for life takes ſeiſin of the ſer- vowiy, pl. 
vices, this will be a good ſeiſin for him in the remainder in tail to C 
avow. 20 H. 6. 7. Curia.] | | 0M 

[3- So a fortiori, if the conveyance was by deed, 20 H. 6. 7.] Firh. A. 


vowry, pi. 
11. cites S. C. 


[4. The ſeiſin of ſervices by an abbot ſhall be ſufficient for his Succeſſor 


ſucceſſor to avow. 34 H. 6. 46. per Curiam.) „ 
8 Cle 
| ſin of his 


Fitzh, Avowry, pl. 25. eites S. C. accord- 


predeceſſor. Br. Avowry, pl. 15. cites S. C. 

ingly. | 
Avowry for relief after the death of an abbot was awarded good; for it was by prefc iption. 

Quere by the common law for there is fucceition, and no deſcent. Br. Avowry, pl. 1.8. cites 7 

3 H. 4. 2. f : | 


[5. If a feme ſeignioreſs hath ſeiſin of the ſervices due at one 
time, and after takes huſband, and hath iſſue, and dies before 
ether Hale, the ſeiſin of the feme before coverture is not ſuf- 
ficient for the baron, 7enant by the curteſy, after the death of the 
fee feme, to avow. Qurere. 1 Ed. 3. 6. b.] e 


(G) In what Caſes Seiſin of one Thing ſhall ferve 


for another to avow. Homage. 


[I. QEISIN of eſcuage is ſuſhcient to avow fer relief. 4 Ed. 2. 
Avowry 200. per Scrope. ] 
2. [Se] ſeiſin of homage is ſufficient to avow for relief * 13 » B. Te. 
H. 4. 5. b. 20 Ed. 3. Avowry 131.] nure, pl. 38. 


cites13H.4, 
and Fitzh. tit. Avowry, 197:—Fitzh. Avowry, pl. 197. cites Hill, 13 H. 4. 5 


I3. [89] ſeiſin of homage is ſufficient to avow for eſcuage. £376 
*13 H. 4. 5. b. tempore Ed. 1. Avowry 229. by the Juſtices. ] vor II. 
[4. Seiſin of rent is ſufficient to ayow for relief. 4 Ed. 2. S 
Avowry 200. per SCrope. | | 1 
[5. Seiſin of eſcuage is a ſufficient ſeiſin of homage, becauſe eſ- S. P. Br. 
cuage draws to it homage. 21 Ed. 3. 52. 3 Ed. 2. Avowry 187. an 


90. cites 2c 


adjudged, 5 Ed. 2. Avowry 209, Adjudged 19 Ed. 2. Avowry F. 3. Ficrb. 


224. dubitatur. 13 Ed. 3. Avowry 103. 3 
| FEY and Fitzh, 
Avowry, 115. 22 E. 3.— Br. Sciſin, pl. 32. cites 21 E. 3. and Fitzh, Avowry, 115. 8. P. 


Vol. III. D d ; ['6; Seiſin 


1 


376 Ivowry, 


[6. Seiſin of rent ſhall be a ſeifin of jealty. 29 Ed. 3. 24, 
- * ] 
Br. Se ſin, 7. Seiſin of fealty ſuiſſices 1 make avaery for all other ſervices. 
4 3 Br. Seiſin, pl. 49. cites 44 E. 3. and Fitzh. Avowry 71. 


. —Þr. Avowry, pl. 24. cites S. C. 8 holds by Homage, fealty, ec: age, ant u 
Err? (TLIC 4 Fear, It was reſolved that ſeitin of the fealty was ſeiſin of all the ſervices; tor when the 
tena”t ages icalty. he takes a corporal oath to de true and faithful to the lord, for the tenements tha 
he claims to ld ot him, and that he will lawfully do the cuſtoms and ſervices which he ouglit to do 
to him; 2nd it is obſervable that the words (being faithful and true &c.) are likewiſe parce! of 
the words ot the homage, and (eifin ot part ot any ſervice is ſeiſin ot the whole, which is the rexton 
the law makes fo great account ot the ſeiſin of the lervices of an and fealty. 4 Rep. 8. a. b. 
Mich. & 8 Eliz. C. B. Bevill's Caſe. — And. 57, 58, pl. 3. S. C. by the name of Pa: Ker 
v. Francis, ad udged accordingly, and favs that it would otherwite be very inconvenient ; becauic it 
micht putiibly happen that one may not have feiftn of all the fervices in 100 years, for homage is 
to be done by tenant in fee, or eitate ot inheritance only, aud eſcuage is not payable annually. 


* Ibi2. fays 8. Seiſin of a ſierier ſormice is ſeiſin of all inferior ſervice: 
this Font. which are incident thereto, as ſeiſin of eſcuage is ſeiſin of homage 
judze4Paſch. and jealty, and leitin of Hr * ge ig feijin of fealty, and * ſeifin v/ 
1 & 2 Ph. the rent is feiſin cf fea ty « here the ſeigmiory is by fealty and rent. 

& Mer. Reſolved. 4 Rep. 8. b. in BeriP s Caſe. 

that loft 9. It was reſolved that doing of homage is ſoiſin for al er vice 

was adjudg- as evell inferior as ſuperior ; becauſe in doing of homage he takes 
oy IP oh upon himſelf to do all the ſervices. 4 Rep. 8. b. in Bevil's Cate, 

that with and that with this agrees 13 H. 4. 5. that ſeiſin of homage i- 
this accords ſeiſin of eſcuage which is ſuperior, and of relief which is in- 


"ning — ferior. 
—4 Rep. 9. 10. Seiſin of rent or ſuit, or other ſervice æubich is ann: ual, i; 


a. the repor- ſuſhcient /e if 15 of £ eſcuage, homage, ward, relief, heriot ſervice, ſer- 
ep "ay vice of covering he hall of the chief manor houſe, or of umpaling the 
2 15, 
vie. Nota, | #ord's park, or ſuch caſual ſervices which perh aps might not happc n 
reader, that in 40 or 70 years. 4 Rep. 8. b. 9. a. in Bevil's Caſe, and cite, 
all th. E. Tir Avow 8. P 

t 20 E. 3. it. Avowry, 131. 8. P. 
which h2s * 
been ſad s 11. But it was ſaid, that ſein of one annual ſervice is not ſeiſis 
tobe in- of another annuel ſrrvice ; as if lord and tenant by fealty, rent of 
11 105. and 3 work-days in a year, ſeiſin of the work-days, nor 
«nd not of feiſin of rent is not ſeiſin of ſuit of court which is annual; for 
afturl ſei- it ſhall be reckoned the lord's folly that he did not get feifin of 
- 3 what was due annually, and it ou be miſchievous to the tenant, 
in the caſe becauſe peradventure the work-davs were long ſince diſcharged, 
at bar is not but now cannot be ſhewn, — ſuits and troubles may 
aQtual ſerfs enſue Re a. in Bevil's Caſe | 
Ford nom ages 352 4 P- Q- 8 * 
nor of ſuit to the court; nor ſcifin of e is not actual ſeifin of rent, 


14. a 8 recovers rent 20d. per ann. and the ſheriff puts 
him in paſſi ton by 2d. of the money of th e plaintiff, yet at the rent- 
day the TECOVerer may avww for the whole 20d. and not only for 

50 124. Per Danvers and Da: nby. The reaſon ſeem to be inaſmuch 
as he cannot expound the 2d. Jo be parcel of the rent ; for the rent 
is not due till the day, and yet this is good ſeiſin, tho” it be 
only a ſum paid in name of ſciſin of the rent. Br. Sciſin, pl. 
. ts. cires 37 H. 6. 38. 

Where the 13. In every fir rent, alleging the ſcigniory to be fealty and 


fig 
re/ts 1 | N rent, 


me 


Finch. and Thorpe. 
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rent, the lord ſhall not give in evidence upon hors de ſon vent ard 
fee pleaded that he has been ſeiſed of the rent; for ſeiſin n an 


of the rent 


of the rent i no ſeiſin of the fealty, or of other ſer- is ſeiſin of 
vices; per Fitzherbert and Shelly. Br. Seiſin, pl. 1. cites the /ea/'y, 
2- H. 8. 21 in as much 

/ e i as the rent 
draws the fealty to him. Br. Seiſin, pl. 49. cites 13 E. 3. and Figh. Avowry, 103. and concordat 29 
E. z. and Fitzh. Avowry 250. and 3 E. 2. Fitzh. Avowry, 188. and good reaſon ; for by grantor 
recovery of the rent the fealty ſhall paſs. —— Ard ſeiſin of $ .ſcuage is ſeiſin of the homage. Ibid. 
Cites 21 E. 2. and Fitzh. Avowry 115. and 209. But it the ſeigniory was by homage, fealty, 
and rent, it ſeems that the ſeiſin ot the rent is net ſeiſin of Homage, Br, Seiſin, pl. 49. 
* Br. Seifin, pl. 41. cites S. C. h | 


14. In replevin, the defendant made conuſance as bailiff to Hutt. 5. 
B. who was ſeiſed of the manor of C. and the plaintiff was beg og 
teiſed of the locus in quo &c. and held the ſame of the ſaid ſham. Trin. 
B. as of his manor of C. by eſcuage, homage, fealty, and rent, 20 fac. 8. C. 
and alleged ſeiſin of the rent by the hands of the plaintiff, and —— 
fo avowed for homage not done; the plaintiff demurred, be- getendant. 


cauſe he did not ſhew of what rent he was ſeiſed by the hands Win. 
of the tenant, and that he ſhould have ſaid, of what ſervices he zei Een 
was ſeiſed; but judgment was given for defendant, and that whiteift 
judgment aſhrmed, and difference was taken where he alleges ». Barring- 
ſeiſin of the rent by the hands of his anceſtor, there he ſhall = — 
expreſs of what ſervices, but where he alleges ſeiſin by his own at the bar 
hands, the laſt pleading is good. 2 Roll Rep. 392. Mich. 21. being of 


Jac. B. R. Whiteguiſt v. Hilderſhampe. counſel 


with the a- 
vowant ſaid, that till the reſolution in Bevil's Caſe, it was a great queſtion, whether the ſeiſin of the 
rent was the ſeiſin of the homage 3 & adjornatur ; but atterwards judgment was given for the avow- 
AA. f ; p 


(H) Who may change the Avowry. NM 


Fl A Bailiff who hath power to collect rents cannot change Br a,,wry, 


a the avowry of his lord, as by the acceptance of pl. 19. cites 
rent. 41 Ed. 3. 26. b. for he cannot prejudice his lord.) 41 E. 3. 28. 


S. P. by 
Fitzh, Avowry, pl. 65. cites S. C. and S. P. Br. Baille, pl. 3. 
cites S. C. and S. P. by Thorpe and Finch. for he has power to receive his maſter's rents, but not 
to change his tenant; quære, for it is not ad judged.— He may receive rents of old tenants, but 
he cannot accept new upon change of tenants; per Hobart Ch. J. Hob. 154. at the bottom of the 


page. He cannot change the avowry of his maſter; reſolved. 5 Rep. 79. a. Paſch. 43 


Eliz, B. R. Pilkington's Cale. 


[2. A guardian cannot change the avowry of the heir, 48 Br. Avowry, 


Id. 2. 5 pl. 31. cites 
Ed 3 10.2 48 E. 3. 8. 


8. P. Fitzh. Avowry, pl. $3. cites S. C. & S. P. 
[3- An infant lord cannot, during his nonage, change his Fitzh. = 
. 4 . YOWTY), P .* 
avowry by his aſſent. 48 Ed. 3. 10.] $3: Gi 
| 8. C. 


D423 ([ I) Upon 


noo Avowrr. 


(I) Upon wwhom it may be. Baron and Fente, 


[1. AN avowry ſhall be made wþ:r baren and feme before iſſuo 
fer all the ſervices due in the right of the feme. 19 

a 3 6.11. b. 39 E. 3. tx. 13 H. 6. . Curia. ] 
ee 2. Aud ofter iſue the avowry {hall be made upon baron and 


ry. pl. 132. 


res s. C. feme for /erwices due in the right of the feme, other than ho— 
and fays, mage. 10 H. 6. 24. b. Curia. 13 H. 6. Avowry 21. Curia. 


Nota, per * 
Pa Contra 8 H. 6. 14] 
when baron and ſeme are ſeiſed in jure uroris, the lord, after iſſie, may make his avowry upon 
the baron only if he will. S. P. agreca, that it may be upon the baron only. Er. Avowry, 
pl. 22. cites 43 E. 3. 13. 7 


1 [3. Se after iſſue the avowry ſhall be made /n the baren 
dare, the only fer homage due in the right of the feme, becauſe of his 
defend? titfe to be tenant by the curteſy. 10 H. 6. 24. b. Curia. 13 


auowwed = . 

won tie I. 6. Avowry 21. Curia 18 Ed. 3. 7.] 

baron in 4. But an avowry for homage after iſue may be made pn 
right bi 856 baron and feme allo. 43 Ed. 3. 13. | 


ue. 7 

cauſe land was given in tall, reriring 201, rent, and conveyed the land to A. feme of the plaintif, 
ana jor the rent avonrned upon the baron only, and be prayed aid of bis feme ard had it, and they cane 
and pleaded in abatement of the avowry, becauſe it was not made upon the feme, and becauſe he had a1 
ot her beſote, therefore he was outted ot it, and the ſeme was allo ouſted, tho? ſhe did not come till now, 
quod nota; quod mirot; for it ſeems that the avowry is erroneous by matter apparent, which is cautc: 
to repicad and to have writ of error at this day. Br. Avowry, pl. 74. cites 39 E. 3. 15. Br. Avor:ry, 
pl. 22. S. P. cites 43 E. 3. 13. but it lies not againſt the baron alone till he has iſſue. S. P. but this 
zeed not be alleged in the Avowry ; but it they have no iſſue, the baron and feme may alice . 
Br. Avowry, pl. 27. cites 44 E. 3. 41. Hutt. 50. S. C. cited accordingly. 


(K) Who may compel the Lord ie avow pen Him. 


» Br. Avaw- [I. IF a man comes to the tenancy by diſtiſin, or by anther 


7 pl. 9. manner, ſo that it be a fre, and the rd accepts the ſer— 
—. . vices of him, he thall compel the lord to avow upon lim. * 41 


but 1 do not Ed. 3. 26. Contra { 48 Ed. 19. Quære.] 

obſerve S. P. | 

there. —Fitth. Avowry, pl. 65. cites 8. C. & S. P. * Br. Avowry, pl. 3 f. cites 48 E. 3. 8. S. T. 
Fitzh. Avowrv, fl. 83. cites S. C. (And Roll ſeems to be miſprinted { 19). ] 


Feb. A- O2. The very lord ſhall not be forced to change his avowry 
* where he avows upon his very tenant by the manner, or his te- 
< C. nant by the manner, unleſs the tenancy comes lawfully cut of the 
perſon of his tenant. 20 H. 6. . b.] 

* Fitch. A- [ 3. If there be fenant in tail, the remainder in fee, and the 
vowrys Pl» tenant in tail make a ferffment, the feaffee ſhall nat compel the 
SC, ——Br. lord to avow upon him. * 41 Ed. 3. 26- b. || 48 Ed. 3. 8. b. 
Avowry, fl. 14 H. g. J 29 H. 6. 9. b.] | 

ws (4+ If tenant in tail makes a feoffment in fee, the feoffec 
na to be cannot compel the lord to avow upon him, becauſe he is nit 


exactlyS. P. tenant in tail. 18 Ed. 3. 7.] 


[ 379 ] r. Avowry, pl. 32. cites S. C. Fitzh, Avowry, pl. $3.cites S. C,——In replevis 
| one 43 gj of the beir of the doner in tail avowed upon the feeffee of the tenant it 
| | Q tail} 


* 2 


1 
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, ard the piintiſf who was i ue in tail pleaded the gift In tail, and h:w0 the heir in tall, and con- 
cluded in abutement of the avowry, Seu it cught to be made upen him, and not upon the diſcentinuee, 
But per Finch. Perſay, Falthor p, and the veit opinion, it the heir in tall be party, as here, he ſhall abate 
the avowry, and ſhall compel the donor or his heir to avow upon him; but it was agreed, that the di- 
centinuee is {enant in potletion, and writ of ward lies ot his heir, and ceſſavit lies againſt him, 5, 1 
heir in tail is tenant in right, and the avowry is in the right, therefore if the iſſue in tail be parry, he 
fall abate the auc ry. Br. Avowry, pl. 31. cites 48 E. 3. 8. Zut Ibid. ſays, that ſome held 
that the teotfee may compe! the lord to avow upon him it he will, but then it ſeems he ſhall loſe the 
reverſi n.-—— The avowry thall be upon the feoffee.—— Br. Avowry, pl. g4. cites 5 E. 4. 3. 
None th do homage nor corporal ſervice but the tertenant or tenant in fact; as where donee in tail 
aliens, yet the 2vowry by the donor ſhall be upon the donee, tor he is tenant in fact. Br. Avowry, 
pl. 96. cites 7 E. 4. 27. by Danby v. Choke. 7 Fuzh. Avowry, pl. 12. cites S. C. 


[5. If a man recovers againſi tenant in tail, he may compel the H te- 


lord to avow upon him. 41 Ed. 3. 26. b. 3 
| : change his 
avowry without notice. Br. Avowry, pl. 146. cites 29 II. 8, 


(6. [S/] If a man recovers again/t my very tenant by default, 3 re- 


he may compel me to avow upon him, zh, he recovers without cnt he 
title, 48 Ed. 3. 9.4 | tenant by 


wt title, or with. 
out title, the lord mu change his avowry. Br. Avowry, pl. 77. cites 37 H. 6. 30. 
Ibid. pl III. cite 29 H. 8. S. P. accordingly ; it the recoveror be in by deſcent. 

yo if one recaers againſt my tenant by elder title, I thall de compelled to avow upon him - 


cut nitice, Br. Avowry, pl. gb. cites 7 E. 4. 27. 


[7. If there be tenant for life, the remainder in fee, tenant 8 Ceſſavit, 

N - f : 7 9. Cites 

for life may compel the lord to avow upon him. 45 Ed. 3. F909. 
27. b.] : | But contra 
| where the donor has the reverſion. 


[8. If my very tenant is diſſciſed, yet he may compel me to * Br. Aren 
* . 5 4 A rv, * - 
avow upon him. * 11 H. 4. 29. Lit. 106. b. 17 Ed. 3. 64.] 3 


8. S. C. but I do not obſerve S. P. there. If d dies jc ijed, and his heir is in by deſcent, I thall 
be compelled to avow upon him <wii#5ut n35ice, Br. Avowry, pl. 96. cites 7 E. 4. 27. Ibid. 


ml. £4. Cites 29 BY. Þ. 


(o. If my very tenant. be diffeiſed, and JI accept the ſervices from Be. Avowry, 
the dliſſeiſen, yet the diſſeiſee may compel me to avow upon n 2 even 
. 2 4 B. 3. 8. 

him. 48 Ed. 3. 9.] 22 
Fitzh. Avowrv, pl. $3. cites S. C. f after acceptance of the diſſeiſor by the lord tor his te- 
nant, the 4 ſciſee re- enters, the lord thall avow upon the diſleiſee without notice, and ought to take 


notice thereof. Br. Avowry, pl. 77. cites 37 H. 6. 30. per Priſot Ch. J. 


Clo. If my very tenant be diſſeiſed, and dies, his heir may , x, 3 
compel me to avow upon him. 2 Ed. 4. 6. e ee 


Fitzh. Avowry, pl. 31. cites S. C. and by Littleton, I ſhall avow upon his iſſue, and Danby agreed 
it to be true, becauſe I am not compelled to take notice of the ditteifin, nor wa he ever tenant in 
right to me; [but nothing is ſaid of the heirs compelling me to avow upon him.] * A vo 
ry, pl. 77. cites 37 H. 6. 20. that if the lord takes the diſſeiſor for his tenant, and the ditteifee re- 
enters, the lord hall avow upon the diſſeiſee without notice, and ought to take ot ce thereof ; 
ger Priſot Ch. ]. Br. Judgment, pl. 51. ces 39 H. 6..23. S. P by Prifot. — If diſ- 
Jeifor gives in tail by fine, remainder over, and tenant in / dies without ifſue, and he in remain- 
der re-enters, and the difſeiſee dies without iſſue, in ſuch caſe Brooke thous ht that the lord ought 
to change his avowry without notice by reaſoa of the fine; but vtherwile on teoffment of ditleiſor- 


dec Br, Avovry, pl, 34. cites 3 R. 2. 


2 243 1 > And 


379 f Avowry. 


And the Bir or allenee of the Jiſſeiſor 5y tender of the ſervices ſhall compel the lord to avow upon 


Br. Entre Cong. 


bim; for they are in by title. Br. Avowry, pl. 39. cites 7 H. 4. 17. 
L 20. cites S. C. | 
ER 380 ] 
„Br. Aro. [II. If the tenant mates a fegfment, the fegſfee cannot compel 
Ws C. the lord to avow upon him before notice. 4 H. 6. 20. * 8 Ed. 
& S. P. ac- 4+ 12. But f after notice he may compel the lord' to avow upon him. 
cordingly. 4 H. 6. 20.] 
—Fitzl.. A- 
von ry. pl. 35. cites S. C. & S. P. accordingly, by Markham and Yelverton. 
Cites 7 E. 4. 27. S. P. 
+ Br. Avoury, pl. 77. cites 37 H. 5. 39. S. P.——ÞBr. 3 pl. 51. cites 39 H. 6. 23. S. P. 
per Priſot. 
Where notice is neceſſary it Sa. &- m ade upon the land, and he, that gives it, ought at the ſame 
time to tender the arrears. Br. Avowry, pl. 111. cites 29 K. 8. 


Br, Avowry, pl. 96. 


Fitzh. A- [12. Sy if the fo re dies before notice, his heir may compel the 


vowry, pl. 
31. cites lord to avow pon him, for there the lage changes the auvowry. 


. 6. 20. b. 2 Ed. 4. 6. per Curiam. ] 

Br. Avowry, 

pl. 93. cites 2 E. 4. f. S. C. & S. P. For a right deſcended to him, and the lord is not bound to take 
notice of the diſſe iſin, tho? it is a tort; 3 per Dandy Ch. J. Br. Avowry, pl. 15. cites 34 H. 6. 46. 
S. P. by Priſot; for diſcent is a title in him in law. 


Anf: [13: If the tenant aliens parcel of the land, yet the lord ſhall 
4 5 8 not be forced to change his avowry without notice, tho' the 


P. by NMark- ſtatute be, that the alienee of parcel attendat capitali domino pro 
ham and particula illa. 8 Ed. 4. 12. 1 


Yelvertons 
—Fitzh. Avowry, pl. 35. tites'S. C-&$. 2; 


® Fitzh A- 14. If the tenant aliens in fee, and dies before notice, now the 


1g. ogy altenee may after compel the lord to avow upon him: Co. 3. 
5. C. Pennant 66. 29 H. 8. 108. 2 Ed. 4. 6. per Curiam; for ke 


B.. Avowry, cannot avow upon the heir of the firſt tenant, becauſe nothing 2 


. 5 is deſcended to him.] : 


KC 4&5. P. But during the life of the ſeoffor the ſeoffee cannot compel! the lord to avow 
upon him without notice. Br, Avowry, pl. 15. cites 34 H. 6. 46. And atter the death of the 
feoffor the lord may avow upon the feoffor's heir till notice. Ibid. per Moyle. Ad quod non fuit 
paſo. | 


[15. If tenant in dowwer grants over her. eſtate, yet the rever- 
fioner ought to avow upon her. 11 H. 4. 19. 5 
5. P. Br. A- [16. If the tenant aliens, and the alienee gives notice thereof 


g 1 
eb, 5 the lord, yet the alienee cannot compel the lord to avow 


22 E.4. 36. upon him bout tender of all the arrearages, becaule if the lord 
But Brooke * ayows upon him before they are paid, or accepts the ſervices 


3 de Of the alience, he ſhall loſe the arrearages incurred before the 


where fia alienation, inaſmuch as he cannot avow for them upon the 
ment irmade alienee. Co. 3. Pennant 66. 
ef the entire 3 ] 
land, and where it is beld by rent wwbich is ſeverable. Put comra where the feoffment is of parcel, 
and the rent net feverable. 

*S. P. % if tle lord accepts the fervice of the alienee before the arrearages paid, wy will loſe 


bis arrearages. Br. Avowry, pl. 111. cites 29 H. 8. 


[17. If the tenant in _ dies, his heir of full. age, by 


8 which 
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hich relief is due, and the alienee gives mice thereof to the 
lord, yet he cannot compel the lord to avow upon him before 
the relief paid, becauſe then the lord would loſe the relief. 4 
Ed. 3. 22. Avowry 163. per Wilby.] | 

(18. If the meſne. grants his meſnalty by fine, though there is 
 attornment of the tenant, vet the {ord paramount might avaw 
pan the grantee, becauſe he was his tenant in fact, yet he was 
compellable to avow upon him. Lit. Attornment 131. } 

19. But in this cafe, if the grantor dies without heir in the [ 3811 
life of the grantee, the grantee may compel the lord to avow upon 
him. Lit. Attornment, 131. b.] 

20. Avowry was Changed by jine levied by the tenant fur co- Br. Notice, 
nuſance de droit come ces & c. without uctice, as admitted there; pl. 3. cites 
for the deſendant did not traverie “ the dying [ſeifed | in his we 3 
lomage. Br. Avowry, pl. 5 1. cites 38 E. 3. 7. 6 

(demurrant) 
but it ſeems it ſhould be (le mor ant.) 


21. Diſiifor nor diſautiuuee ſhall not compel the lord to avow 
upon him. Br. Avowry, pl. 31. cites 48 E. 3. 8. 

22. If lord and tenant arc, and the fenaut gives in tail, 
remainder gver in fee, the avowry ſhall be upon the tenant in 
tail, as upon his very tenant by the manner; but where the 
donor avows upon the denee in tail, he {hall conclude upon his 
tenant by the manner. Br. Avowry, pl. 10. cites 20 H. 6. g. 

23. If a man gives land in tail rendring rent, and the fenant 
in tail aliens, and the alienee dies, and his ſue enters, the donor 
ſpall make awgwry upon the tenant in tail, and nat upon the iffue of 
the alienee ; but Haidon contra, and that the avowry thall be upon 
the flue of the alienee; for otherwiſe it the donor avows for 
nore ſervices than are due, the iſſue has no remedy. Br. 
Avowry, pl. 94. cites 5 E. 4. 3. | | | 

24. Ss if the tenant in tail has iſſue, and dies. Qurre ; for it 
ſeems that the donor may avow upon the iſſue in tail, if he will. 

Ibid. ' | | 

25. In avowry coparceners made partition, and agreed that the If tus ce. 
ene ſhould pay the rent to the lord for all, and the lord after avowed 00 
pn him alane, and alleged ſeiſin by his hands only, where he ought Hi, and 
to avow upon all. Per Brian, the plaintiff thall have the ſpecial give 5 
matter entered, abſque hoc that he was ſeiſed of this portion in 3 


other manner. Br. Avowry, pl. 149. cites 10 H. 7. 29. change his 
| avowry. Br. 


Avowry, pl. 146. cites 29 H. 8. 


26. If a man ele his land by deed, indented and inrelled within 55 Ae 
the half year, according to the ſtatute of 27 H. 8. the avowry is not roy 


changed without notice. Br. Avowry, pl. 111. cites 29 II. 8. 


Dad 4 | (L) In 


3 
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(L) In what Caſes the Lord hath Eleftion upon 


whom he will avow. 


1 the meſoe releaſes to the tenant, yet the lord may av 
upon the meſne. 45 Ed. 3. 10. b.] 

But pn Lz. The lord may avow pan the diſſeiſor. 2 H. 6. 9. b. 
very lo : 
ſhall not be compelled to change his avowry, unleſs the tenancy comes lawfully out of the perſon, his 
tenant; per Norton. Fitzh. Avowry, pl. 12. cites 20 H. 6. 9. If the bir of the diſſeiſee be 
party, he ſhall abate the avowry, and compel the lord to avow upon him ; for the heir of the dif. 
ſeiſſee is tenant in right, tho' the diſſeiſor be tenant in poſſeſſion, and the avowry is in the ene ] 
Br. Avowry, pl. ond cites 43 E. 2. 8. per Finch. 


® Fitzh, A- R 11 the tenaut in tail aliens in fee, vet the donor may avew 
vourv, pl 3 Ss ) , 7 
aer wpon bim. 19 H. 6. 61. 20 H. 6. 9. b. 18 Ed. 3. 7. +7 
S. C. . 15 Ed. 4 13-3 | 

3 Br. Avos- 

ry, pl. g5. cites S. C. & S. P. by Danby and Choke; for the tenant in tail is tenant in fat, —— 


[ 382 J. Fitzh. Avowry, pl. 5 cites S. C. and by Littleton and Dandy, tho“ donee in tail aliens 


in fee, yet he ſhall do homage to the donor ; for he remains always tenant to him. 
Nowitaſtanding ſuch diſcontinuance, yet the donor thall avow upon him, and aiterwards upon his 
:Nuc, per Hanke. Br. Avowry, pl. 46. cites 14 H. 7. 37, 38. 


Br. Avew- [A. [But] if the donee in tail aliens in fee, the lord can 7 


ry, pl. 21. 
cites a8 Avow ihn the freſtte, for then he will abate his own avowry, in 


E.3.8.S.C, as much as he alleges a gift. 48 Ed. 3. 8. b. Trebony's 
—Fitzk. 3s Avowry 14. +14 H. 4. 37. b. Contra 4 20 H. 6. 9. b.] 

our. , 

83. Sons 6. O. 4 Br. Avowry, pl. 48. cites S. C. + Fitzh. Avowry, pl. 12, cites S. C. 


Br. _ re 5. So if the done? aliens wah warranty, and in a formedson the 
# $924 ; H. ue 15 barred by a warranty and aſſets, by which the tail is perpe- 
4. 37, 38. tually bound, yet the donor ought after to avow upon the iſſue. 


S.C. 4 8 p. 
dy Hanke. 14 H. * 39. 


— EY 6. If the tenant mates a 22 in fee, the lord may 


Fol. 318. avow upon him before notice. "I 38. 4 H. 6. 20. 
H. 6. 17. ] 


* Rr, Avowry, pl. 48. cites S. C. + Br. Avowry, pl. 52. cites 8 II. 6. 16. S. C.— 
Fitch. Avowry, pl. 8. cites S. C. but I do not obſerve S. P. in either ot theſe books. 


Be. Avowry, [J. If the tenant aliens in fee, the lord can not avew upon the 


. 
8. 8 Sg have a return for it, though he had no notice of the alienation, be- 
8. N cauſe he ſhall not have theſe lervices . 4. 28. ] 
Fitzh. A- 
very, pl. 36. cites S. C. and 8 E. 4. 


Pl. ap Es ancient tenant for Hemage, Wy » ſuit, or other corporal ſervice to 


S. P. ac- [8. If the tenant aliens, the lord may av upon the alienee before | 
_—_ 815 any notice given him, if he will. 7. Ed. 3. 33. Avowry 147. per 


dle, d — 
a the Herle. | 


charge of 

the tent goes with the land; and be was likewiſe of opinion, that if the tenant when the rent is ar- 

rear make; a eoffment o: one moiety to A. and of the other rien to B. and afterwards the tenant 

dizs without hei, the lord may avcw upon which ot the feoffees he pleale, becauſe each of them 1s 
. ' charged 


Avowry. 
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charged with the entire rent, Ke. Kelw. 113. pl. 45. Caſus incerti tempori. See Litt. ſ. 457. 


and Ld. Coke's Commentaries upon it. 


9. Where abe coparceners of land held by ſuit of Court make par- 


tition, and the one aliens to one his pa#t, and the other aliens to another 


his part, the lord may diſtrain which he pleaſes, and avow upon 


him only; for upon ſeveral tenants a man ſhall not make joint 
avowry, and if the one makes the ſuit it diſcharges the other, 
and he may plead it; per Skip. Quod nemo negavit. Br. 
Avowry, pl. 69. cites 24 E. 3. 34. 

10. Where there are lord, meſne and tenant, the lord may avow 
upon the meſne for homage ;z, for he is tenant in fact. Br. 


Avowry, pl. 96. cites 7 E. 4. 27, 


(L. 2) Who may avow. 


5 1 F a man ſeiſed in jure uxoris leaſes for years, rendring rent, 


and the feme dies without iſſue, by which he is not tenant 


by the curteſy, yet he ſhall avow for the rent till the heir has 
entered; per opinionem. Br. Avowry, pl. 123. cites 9 H. 6. 


43+ | 
2. If rent is reſerved upon equality of partition, and the parcener 


grants it over, the grantee may diſtrain and make _— for the 
rent as well as the parcener himſelf; for it is a rent- charge of 
common right. Br. Avowry, pl. 133. cites 21 H. 6. 10. 

3. If the tenant of the king dies ſeiſed, his heir may diftrain and 
make avowwry, and take the profits 7:// office be found,; quod non 
negatur. Br. Avowry, pl. 141. cites 3 H. 7. 3. 

4. In treſpaſs the defendant juſtiſied for damage feaſant ; the 
defendant ſaid, that the plaintiff had nothing in the land, unleſs by 


ſufferance of F. S. and the opinion of Keble was, that he may 


juſtify for damage feaſant, but Vaviſor contra. Br. Avowry, 
pl. 86. cites 4 H. 7. 3. 

5. If a chapel and manor 1s united to the college, there ought to 
be attornment before the college can make avawry for the ſervices due 
to the manor. Br. Avowry, pl. 150. cites 11 H. 7. 8. 

6. Ceſty que vie cannot make avowry for damage feaſant, but 
in name of the feoffees. Br. Avowry, pl. 63. cites 15 H. J. 3. 

7. But where the King has the profits of any land by reaſon of 


outlagury in action perſonal, he may juſtify for action perſonal, 
and have treſpaſs; for he has intereft in the land; quod nota. 
"- dicks © 


8. In avowry by the heir in tail the caſe was, that renant in 


tail of a ſeignizry had purchaſed land, and mad froffment with war- 
ranty of the land, and had iſſue, and died, and afjets deſcended, and the 


Yue diftrained and made avowry, and well per Brian and Keeble ; 
or the ſcigniory was only ſuſpended by the unity of poſſeſhon, 
and the — and the warranty did not go but to the 
land. Br. Garranties, pl. 82, cites 16 H. 7. 40. 


(M) Upon 
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(M) U, an whom, and for wha Thing i it may be 


made. 


Br. River: . 1 IF . tenant infeoffs another, the lord ought to avoru vn 
the feoffer fer the arrearages before the fcoffinent, and not 
S. P. does upon the feoifee. 47 Ed. 3. 4. b.] 


appear. — Fitzh. Avowry, pl. 82. _ S. C. . . ac cordingly. — o for ſuit due be- 
Jore the teoffment; per Moyle; tor the feottze may tender am nds ; tor the ſuit cannot be made at. 
ter the Court ended. Br. Avowry, pl. 96. cites 7 E. 4. 27. 
But after fecffment, and ns notice ma de, the Jer. { may difrain for homaye, and avow uport the fer f Ir 

r the Homage ; but upon the matter of the feotfment thewn, the lord mall not have homage ot him, 
nor the lord ihall not render damages, and he ſhall not have iecalty, nor other corporal ſervice of the 
$coffor ; for he can not ſwear to do the fervices for the laid wich he has not; but the avowry / 

toe rent arrear is good upon ive f fer uit notice, Idid. 


Br. Avow- [2. [SS] If the tenant infeoffs another without notice, the lord 


, pl. 9 
17 P43 map avow upon the feoffor for the arrearages after the feoffment 


& S. P. :c- fill notice. Dubitatur 47 Ed. 3. 4. b.] 
cor dingly. 

But after notice he ſhall avow upon the feoffee, if he tenders the arrearages, but not otherwiſe. — 
Fitzh. Avowry, pl. S.. cites S. C. & S. P. accordingly. 


Br. Avow- [Z. I may avow upon the diſſeir of my tenant. * 3 H. 6. 


Ty, pl. 7- | 
cites S. C. 11. 20 U. 6. 9. 


but S. P. 
docs not appear. 


[ 384 J 4. The lord ſhall diſtrain and avow, becauſe the tenant holds 


of * to find him a houſe, and to find his court, and did not do 
it, and a good avowry and tenure, and was not put to the quod 
permittat. Quod nota bene. Br. Tenures, pl. 83. cites Fitzh. 
Avowry 167. Tempore E. 1. | 

5. Avowry was made fer amercement in a leet, Br. Avowry, 
pl. 12. cites 41 E. 3. 26. 

6. For ſome things the avowry ſhall be ups the diſcontinuee, as 
fer relief for the alienation; for this is chiefly upon the - oy 
and the alienor ſhall not pay it; per Perſey. Br. Avowry, pl. 3 
cites 48 E. 3. 8. 

7. If lord and tenant are, and the rent is arrear, and the tenaut 
ence (6, rh and the Jeegfee leaſes to the ferffer for years or for life, 
and the feof/ce gives notice, and 5 the beaſis of the feoffar come 
upon the — by eſcape, the lord may diſrain them for the arrears 
due before the fee ffment, notwithſtanding the notice by ſome, 
guzre. Br. Avowry, pl. 127. cites 48 E. 3. 34. | 

8. Avowry was made by lor upon tenant for life, fer rent re- 
ferved upon the leaſe as upon his + very tenant. Hank. faid the avow- 
Ty ſhall not be upon him but as upon his very tenant by the man- 
ner ; for it ſhall not be upon him as upon his very tenant, but 
where he is tenant in fee fumple or fee tail. But it ſeems that where 
the remainaer in fee is over, that it is otherwiſe. Br. Avow'ry, 
pl. 36. cites 2 H. 4. 24. 

9. * fir relief after the death f an abbot was _— 

| | good; 


F£p »*% — * 11 


& a ſeigntory in the right of his feme, the baron may jrfiiry the 
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cod; for it was by preſcription. Quære by common law; for 
there is ſucceſhon, and no detcent. Br. Avowry, pl. 128. cites 
3 H. 4. 2. + 


(N) In the Name of whom [or by what Name] it 
ſhall be made. 


LI. IF a baron be ſeiſed of a ſeigniory in the right of his feme, the 
conuſance ought not ts be made for rent as bailiſ to the baron 
only, but as bailiif 79 bath. 12 R. 2. Avowry 88. Contra 13 
H. 4. Avowry 198. | | 
2. If there be Ie for yeors rendring rent, and the reverſion Cro. J. 442. 


„ oy : pl. 17. Wiſe 
deſcends upon a feme covert, and after the rent is arrear, and the , Reilent, 


baron diftrains, and the leſſee brings a replevin, the baron ought te S. C. ad- 
av; in the name of himſelf and his wife, and not in the name of judged ac- 


> Iv: : 10 ; ; . cordinglyy 
himſelf only; for the avowry is to be made according to the re- , uf fe 


verſion, which is in the feme. Mich. 15 Jac. B. R. between ſhewed the 
Liſe and Bennet, per Curiam; but they adjudged this good, be- truth of 


cauſe that he ſaid that he diſtrained for rent due in the right of 5 r 


the feme (but “ quære how this could make it good). did aver the 
| life of the 

feme, and ſo the diſtreſs well taken, and the rent due unto him. 

* This quære of Roll being cited, Twiſden J. ſaid, that it may be Roll's opinion was fo when he 

was a ſtudent; that his private opinion muſt not warraat or controul us here ; and that it had been 

«1 u)ged that the hutband alone may avow in right of his wife. Mod. 273. pl. 25. Trin. 29 Car. 2. 


[Z. In an Ye of ſovent diflreſs againſt the baron, who is ſeiſed Br. _ 
a ry, pl. 85. 
«hs n k 1 cites S. C. 
taking of the diſtreſs for fealty and ſuit of court in his o2un name, and that in 
4% he hath had no iſſue by his feme. 27 Ail. 51. The ſame © 385 J 
law for rent.] x ſuch caſe the 
baron may diſtrain and avow in his own name for all the ſervices unleſs for homage, ——— — Br. 
Allize, 274. (273.) cites S. C. but S. P. does not fully appear. Fitzh. Aflile, pl. 257. Cites 
>. C. and S. P. ſeems admitted, | | 


[ 4. But he can nt juſtify the diſtreſs for homage before iſſue Br. Avow- 


1 7 TY» pl. 8 - 

had. 27 AMT. 51.3 cites S. C. 
5 | E S. P. ad- 

mitted. Br. Aſſiſe, pl. 274. (272) cites S. C. and S. P. ſeems admitted Fitzh. Avow- 


% pl. 257. cites S. C. & S. P. admitted. 


(5. If by the cuſtom of a as ths homage of the Court hath 8 . 4:6. 


, s 8 . . 6. Ste. 
"ſed, time out of mind &c. 7 elect a ſuperviſor of the common be- RN > 


longing to the tenants of the manor &c. and a ſuperviſor is Keble- 
elected, who takes the cattle of one of the tenants, and impourds — 4; 
them by the ſame cuſtom, becarſe he hath ſurcharged it; in re- nee 5 


. . . N $ E : was moved 
pevin againſt him he cannet avowv the taking as ſuperviſor in his that it ought 


"wn name upon this matter, becauſe he does not claim any in- to be in the 


tereſt, but only as ſuperviſer. Mich. 15 Jac B. R. between —_— 


SYevens and Keblethawaite, adjudged upon a demurrer, which in- freehold, 
tratur Hill. 14 Jac. Rot. 206. ang 
| | I 5 5 EONie 


e 1% a, » 


8. . 
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commoner, dut not in his own right, and that ſo ought the common pounder ; but peradventum 
that cannot be any good cauſe of jultification to make an avowry to have return, wherefore it was 


adjudged accordingly. 


— — ([s. An avowry is not good in the right of one executor, where 
Fol. 319. there is another executor not named. 12 R. 2. Avowry 88.) 

7. Lord and tenant by chivalry, the tenant leaſed for life and died, 

the heir within age, the lord ſeiſed the ward, the lord may diſtrain 

and make avowry in his own name for the rent reſerved upon the 

leaſe. Br. Avowrv, pl. 137. cites 11 Afl. 6. i 


(O) In what Caſes it is to be made #up9gn ſome Perſin 


in certain. And in what not. 


Br. _—_— 1. IF an avowry be for homage, rent, or ether ſervice, it ought ta 
1 made to ſome perſon in certain. 14 H. 4. 3. | 
Fitzh. Avawry, pl. 60. cites S. C. and S. P. 


[2. If an avowry be made fr rele}, it ought to be made upen tie 


heir of him upon whoſe death the relief is claimed. 34 Ed. 1. 
Avowry 233. Adjudged. ] 
Br. Ayowry, Cg. But if an avowry be for a fine for alienation upon a cufion 
1 S p. that every tenant ought to pay a tine for every alienation, this 
Fun. ſhall not be made upon any perſon in certain, but upon the 
Avowry, cuſtom. 14 H. 4. 3.} | 
vl. 65. cites | 
S. C. & 8 P. 


Br. Avowry, [g. So if an avowry be for a rent-charge, it ſhall not be upon 


r 46. cares 
5. Cs. P. any perſon. 14 H. 4. 
uccording!y, —Fitzh, Avoury, pl. 60. cites S. C. 


Though the 5. 21 H. 8. cap. 19. / 3. Upon a replevin ſued, an aπν tor y v:1y 
ee ” be made by the lord, os conuſance and juſtification by his bailiff or ſer- 
F 285 J vant, upon the land holden of the ſaid lord, without naming any perſen 
general, ve: certain 72 be tenant thereof. The like law alſo upon every qwrit ſued 
z necetlary of ſecond deliverance. | 


incidents are h 
incended, and therefore the avowan: muſt alleze ſeiſin by the hands of ſomebody, 9 Rep. 36. a. 


Bucknall's Caſe, by the reporter, and cites 27 H. 8. 4. b. accordingly; but ſays, that the ancient 
form of allezing teifin hall not be altered, and therefore the avowry ihall be made generally ſince the 
ſtatute of 32 H. . cap. 2. as it was uſed tu be be fore; but the plaintiff in bar of the avowry may plead, 
ne ungues ſeiſie within 40 years &c and with this accord; 1 Mar, Br. [ Avowry }, pl. 107. and D. 15 Elis. 
345-{315. b. pl. ror]. And if the lord by the 21 H. S. alleges ſeifin in his avowry, and avows the dil- 
treſs 25 within his fee and ſeigniory, and not upon any perion certain, in ſuch avowry, every platut! 

in th- r-plevin, be he termor or ocherwiſe, may have every anſwer to the avowry which is ſufticient, 
and likewiſe ſhall have aid, and all other advantages in the law; and it is no exception now, that 
he is a ftranzer to the avowry, for being made on no certain perſon, either nobody or every bo\y 1s 
a ſtranger, and with this eccords 34 H. *. tit. Avowry. Br. 113. 27 H. 8. 4. b. and 20. b —— 
Upoa this ſtatute theſe 4 points are to be obſerved; iſt. That the lord has till election, either 


to avo according to the common law, or by force of the ſtatute, by reaſon of the word (may). 245 
al>eit the purview of the act be general, yet all neceſſary incidents are to be ſupplied, and the ſcope 
and end of the act to be taken; and therefore, though he need not make his avowry upon any perion 
certain, yet he muſt allege ſeiſin by the hands of forme tenant in certain within 40 years. 3dly, 4 y 
, e n- 


term 


* re de made according w the ſtatute, every pint in the replevin, or 2d deliverance 


ON 


aud S. P. accordingly. 
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termor or other, may have every anſwer to the avowry that is ſufficient, and alſo have aid, and every 
ether advantage in law {diſclaimer only except), for diſclaim he cannot, becauſe in that caſe the 
avowry is made upon no certain perion. _ athiy, Where the words ot the ſtatute be (If the lord diſ- 
train upon the lands and tenements holden) yet if the lord comes to diſtrain, and the tenant chaſes 
his beaits, which were witkin the view, out of the land holden, and there the lord diftrains, albeit the 
diſtreſs be taken out of his fee and ſeigniory in that caſe, yet it is within the ſaid ſtatute ; for in judg- 
ment of law the diſtreſs is lawful, and as taken within his fee and ſeigniory, and this ſtatute being 
made to ſuppreſs fraud, is to be taken by equity. Co. Litt. 268. b. 


(P) Juſtification. | In what Cafes. And in what 
Caſes Avotery. And by whom. And what ſhall 


be recavered.] 


II. IF the avozwant eught to have the thing for which he took the Br. ler 
cation, p 95 


; diſtreſs, though his eftate be determined after or before the © sf C. 
diſtreſs, yet he may avow, becauſe if he juſtifies, he ſhall not have 88 
d re{uriy and io thall not have the thing for which he diſtrains. vor, pl. 
19 H. 6. 41. Curia.] | | 88 
according y. — Fitzh. Avowry, pl. 10. cites S. C. and S. P. accordingly. S. C. cited Arg. 
Mar. 184. in pl. 178. Trin. 17 Car. in Cate of Lawsow v. Coo E, which cafe was, grantee of 
a rent=charge in fee diſtrains for arrears, and then grants the ſame auer, Quære if he may avow? On 


the one fide it was argued, that the avowry depends on the inheritance which is gone by the grant, 


and that he ought to have juſtined to excuſe himſelf of damages, and took a difference between the 
2c of God and of the party, as where ceſty que vie &c. dies, the arrear: are not lot, but otherwiſe in the 
caſe of a grant, as here. But it was ſaid on the other fide, that where there is a duty at the time of 
the diſtreſs he ſhall avow, and not juſtify, and at leaſt it turns the avowry into a juſtification in this 
caſe, ſo as you ſhall not make treſpaſſors of ue, but that we may well juſtify to fave our damages, and 
cited 22 E. 4. 36. The Court ail agreed, that at leaſt the avowry is turned into a juſtification ; ſed 
adjornatur, Mar, 103. pl. 178. Trin. 17 Car. Lawſon v. Cooke —Note, that it was ſaid, that it any 
one diftrains for a vent, and before the avewry the eftate uh which it is reſerved determines, the 
avowry ſhall be as if the eſtate had continued; tor the avowant is to have the rent notwithſtanding. 
But if the diſtreſs were {or a perſonal ſervice, then the deiendant muſt have a ſpecial juſtification ; 
for he cannot have that ſervice in ſpecie hen the citate is determined, Vent. 2 50. Mich. 25 Car. 2. 
B. R. in Caſe of Wildman v. Norton. 


2. As if a man takes a diſtreſs for rent reſerved upon a leaſe for So if it be 


. WET 6 „A, upon a leaſe 
years, and after accepts a ſurrender of the land, yet he may avow, fn, 


becauſe he is to have the rent, notwithſtanding the ſurrender. if the term 
19 H. 6. 41. Curia. | tor years 
Expires. 
Br. Juſtification, pl. 6. cites S. C. per tot. Cur. except Aſcue.—Br. Avowry, pl. <3. cites S. C. 
Fitzh. Avowry, pl. to. cites S. C. and held accerdingly, per tot. Cur. 


{[3. So if the rent be reſerved d leaſe per auter vie, and af- | 387 J 
ter the rent incurred, c que vie dies, he in the reverſion may Br. Juſtif- 


; : gg 6 
avow, though the eſtate be determined, becauſe he is to have the „ 
rent. 19 H. 6. 41. | per tt. Cur, 


except At. 


8 Avowry, pl. 53. cites S. C. & S. P. accordingly, ——=—Fitzh. Avowry, pl. 10, cites 


[4. But if the diſtreſs was lawful, but by a matter ex poſt fafo he ” Avoury, 
; pl. 52. cites 


7 not to have the thing for which the diſireſs was made, there he 15 
ſhall not avow, but may juſtify. 19 H. 6. 41.] S. P. a6. 


cordingle. 


Br. Juſliſication, pl. 6. cites S. C. & S. P. —-TiAh. Avowry, pl. 10. cites S. C. & ” « accordingly, 
| [ 5- A. 
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Br. Juſtii- [y. As if the lord diſtrains for homage, and after he, that cught 14 


3 7 * do homage, dies, and his executor jues a replevin, the lord ought to 


per tet. Cur, juſtify, becauſe the homage is gone by his death. 19 H. 6. 41.] 


except Al- 


cue. — Br. Avowry, pl. 533. cites S. C. & S. P. Fitzh. Avowry, pl. 10. cites S. C. & S. P. 


[6. But if the lord diſtrains for homage, and after the tenant in- 
feeffs a flranger of the land, yet the lord may avow, and ſhall not 
juitify ; for he hall recover his homage againſt him. 41 Ed. 3. 
Avowry 79.] | 


= = —y 7. If the tenant makes a ferment, and after, befere notice, tlie 

PC © lord diftrains for homage, vet he ſhall not avow upon the firſt te- 

S. P. ac- nant, but ſhall juſtify, for he /hal/ not recover the homage againſt 

ny him, becauſe he vas net his tenant de fucto at the time. 41 Ed. z. 
le. 8 

Rah a. AVOWTY 79. 2 R. 2. Avowry 85.7 Ed. 4. 28. | 


vowry, pl. 35. cites S. C. & S. P. | 


Br. Avowry, [Sg. But in this caſe, if the lord ate for homage before he hat) 
notice of the feoftment, yet this vill excuſe him of damages,. but he 
S. P. per {hall net have a return. 7 Ed. 4. 29. 


Fitzh. Avon ry, pl. 36. cites S. C. & S. P. accordingly, by Pigot. 


Br. Avowry, g. If ſuit of court be arrear, and after the tenant aliens in fee, yet 
4 the [ord may av for the ſuit, to have amends for it. 7 Ed. 4. 
S. P. ac- 28. per Moyle.] | 


cordinegly, 
per Moyle.—Fitzh, Avowry, pl. 36. cites S. C. but I do not obſerve S. P. there, 


— — lid. If by the ce of a court-baron the homage hath u/:4 ts 
Fol. 320. elect᷑ a ſuperviſor of the cammam of the tenants, which hath uicd by 
the cuſtom 75 tate the caltle which ſurcharge the common, and im- 
See (N) pl. pound them, in a replevin againſt the ſuperviſor he cannot by this 
epi aud cuſtom avow, as ſuperviſor, the taking the cattle which ſurcluarge 
. common, but , to juſtiſy, becauſe he claims us intereft to hin 
e., Mich. 15 Jac. B. R. between Stevens and Kebblethawaite, ad- 
judged upon a demurrer, which intratur Hill. 14 Jac. Rot. 206. 
3 Treuer. In a recaptian the defendant ſhall not make an avowry, 25 
Liz. detendit in a replevin, but /ball 770% the taking &c. as in treſpaſs; for 
vim & in u- in a recaption the plaintsf ball only recover damages for the con- 
ns =_y tempt, which the defendant hath done contrary to law, and not 
my «in for the taking of the cattle, nor for the detaining of them. F. 
contemptum N. 72. (B)] 
domini | 
Regis, & ejus mandatum. F. N. B. 72. (B) in the new notes there (b) cites 38 E. 3. 31. 


Lo. ] [12. A commener may juflify the taking of cattle of a ſtranger 
paſs, p. upon the common, damage feaſunt. 15 H. 7. 13. b.] | 

3 -. cites | | 

$.C.&$S,P. Pr. Commoner, pl. 4”. cites S. C. & S. P, ——Br. Avowry, pl. 86. cites 4 


H. 3. that it was agreed by the juſtices, that if a man has common in certain land he cannot take 
the beaits of a ſtranger damage igalant. | | 
2 [13. [41d] 


750 
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"13. [And] A commoner may avow the taking of the cattle of Br. Treſ- 


a ſtranger upon the common damage feaſant, though he can have Ps. i. 
S 174. cites 


no action of treſpaſs. 15 II. 7. 13. b. Brooke, Common 35. S. C. and 
cites 24 Ed. 3. 42. (Quære where this is.) ] 5 Ana 
| : : rdingly. 
—— Br. Common, pl. 36. (3-.) cites alſo 5 H. 5. 2.———Ibid. pl. 40. (39.) cites 15 H. 7. 13. 
——— Br. Avowry, pl. 63. cites S. P. as.agreed 15 II. 7. 12. Frowicke Ch. J. and all the juſ- 
tices, and Cite3 24 E. 3. 42. according!y. i 

In avowry tor damage feaſant the plainiiff claimed c:mmon appendant the d:ferdant alleged. 
wnity of pofſefſion in tbe one land, and rhe ether, After time memory, and a good plea per Cur. Br. 
Avowryy pl. C5. Cites 2. E. 3. 25. 35 

— g : . . 6 5 | 1» 

[14. But cue tenant in common cannot avow the taking of the Jo. 253. 
cattle of a ſtranger upon the land damage feaſant, <wzhout making mag. 
hinſclf bailiff or ſervant 1% his companion. Paſch. 8 Car. B. R. B. R. Anon. 
between Lamhead, plaintiff, and Leate and Rowel, defendants, ad- ſeems to be 


judged upon demurrer, I myſelf being of counſel with the de- Ne 4 
fendant. Intratur Tr. 7 Car. Rot. 810.] that fe mw 
not good, 


becauſe it was not in the realty as for rent, in which cafe an avowry may be in the name of one te- 

nant in common alone & ſeparatim, but this is only in the perfonalty for damage feaſant, and damages 

cu to be recovered, and return of the dittre's, and the other tenant has intereſt in it as well as the 
 avowant, and ſo the avowry ought to be in his name, and to make cognizance as hailiff to the other 

tchant in common, and of this opinion was ali the Court, abſente Richardſon, and judgment niſi &c. 
But where defendant made conuſance tor damage icalait, as bailif to A. who was deriſee of 
zapite land, and ſo tenant in common with the heir of the deviſor, Walmſley J. held that the co- 
nuſance ought to be in both the names, tor the damages are to both, but Anderton and Beaumont e 
contra; for a tenant in common may ſolely de! nd, and he only may take a diſtreſs, and although 
ti; avowry is by way ef action, yet he may juitity it; but becauſe he ſnewed not in the conuſance 
what eſtate the deviſor had at the time of the deviſg, but ouly that he was ſeiſed of the land, it was 
1-14 to be ill, and therefore adjudged for the plaint.ff. Cro. E. 530. pl. 69, Mich. 38 & 39 Eliz. 
C. B. Willis v. Fletcher. 


15. In replevin agaigſt 2, the one avozwed for himſelf, and juſ- 
tified ſor his companion, and the plaintiſf prayed procets againſt the 
other who did not appear, and the Court denied it; for he is out 
of Court, by reaſon that the other has juſtified for him; quod 
nota per Cur. Br. Avowry, pl. 33. cites 49 E. 3. 24. 

16. In avowry the plaintiff may ditvlaim z but %, che defendant 
makes juſtification, and not avowry, there the plaintiff cannot diſ- 
claim. Br. Juſtification, pl. 10. cites 9 E. 4. 28. 

17. In replevin the plaintiff counted that the defendant, ſuch a 
day &c. took his horſe iu Cambridge, iu a place call:d the Martet- 
place, & e. The defendant avocbed, becauſe M. C. was ſeiſed of three 

acres in fee, and held them of J. B. grandfather of the defendant, by 
homage, fealty and eſcuage, and a hawk by the year, &c. and conveyed 
the ſeigniory to the defendant, and that the plaintiff hes the eſtate of 
the ſaid W. C. in half an acre, parcel of the three acres, and that Hie 
hawk was arrear aſter the death of the grandfather by 20 years, by 
which he diſtrained for the 20 hawks, and as he was chaſiug the 
horſe to the pound he eſcaped into the market-place, which is the ſame 
taking of which the action is brought, and avowed upon the plaintiff” 
as upon his very tenant, and a good avowry by all the juſtices, and 
Hall net be put to a juſtification ; for they were always in his poſ- 
ſeſſion after the firſt taking, notwithſtanding the eſcape, and it is 


good for all the 20 hawks; for every parcel of the three ares is 
| Charged 


Avowry. | 


charged with the whole ſervice. And per Cateſby J. the tenant 
ſhall be now charged of one hawk for the half acre, for a hawk 
cannot be ſevered, and therefore every parcel ſhall be charged of 
= whole. Quod non negatur. Br. Avowry, pl. 110. cites 22 

» 4+ 36. 5 ; 3 | 


23 there is 


T6) d () Upon what Plea. [And though he ſhall not 
4 have return. ] | 
no it is | 
made 10 | 3 3 : 
here. LI. TN replevin againf? A. and B. if A. pleads nen cefit, yet B. may 
make ab que in the right of A. and avozw for himfelf ; for 
B. ſhall not by the plea of A. be ouſted of his advantages. 14 
Ed. 3. Avowry 118.] 8 | 
C2. [So] In a replevin againſt A. and B. if A. pleads non 
cepit, yet B. may make ecn:ſurice in the right of A. and C. for B. 
mall not be ouſted of his advantages by the plea of A. 14 
Ed. 3. Avowry 118. adjudged. | 
[3- LSS] In a replevin again/t the Erd and his bailiſt, if the lerd 
Pleads non cepit, the bailiff may avow for rent in the right of the 
lord, though he ſhall not have a return. 17 Ed. 3. 72. b. ad- 
judged. 15 Ed. 3. Avowry 107. adjudged. D. 8 Eliz. 246. 70. 
admitted for damage feaſant. 18 Ed. 3. 53. adjudged. contra 14 
| Ed. 3. Avowry 118.) | 
la reple- [. But in this cafe he may ju/tify without doubt. 17 Ed. 3. 
5 n Ed. 3. 53. b. 22 H. 6. 52. 
pleaded that | | 
ne priſt pas, and the other juftified in right of him who pleaded ne prift pas, and it was held clearly 
that it the juſtincation be touna for him, yet he ſhall not have return, becauſe he in whoſe right, 
&c. pleaded ne priſt, &c. Br. Replevin, pl. 25. cites 22 H. 6. 52.——Fitzh. Replevin, pl. 8. 
Cites S. C. & S. P. accordingly, | | 


[5. In a replevin, if the d-fendant ſays that he boot it in anther. 
place, and that this is ancient demeſne, he may avow the taking 
there, although he ſhall not have a return if it be found for him, 
becauſe the Court hath no juriſdiction. 21 Ed. 3. 7. 51. Con- 
tra 21 Ed. 3. 51.] | | 


(R) Pleadings in Avowry. 


11 1. IN replevin the defendant made conuſance as bailiff of the lord 
(car) tor fer ſervices arrear. The plaintiff ſaid that : ary the taking, the 


(tor in all 8 
ich yet continues ; 


the edi- lord leaſed the ſcigniory to 75 N. for 3 years, wo 
tions; but judgment, &c. and a good plea, * Quzre if he ought not to ſay, 


— fore thoſe ſervices due &c. and alto that he attorned to the 


for (quzre.) leſſee. Br. Avowry, pl. 66. cites 24 E. 3. 45. 


In replevin, 2. In replevin the defendant pleaded to the writ, and to have return 
the defen- made avowwry, and fo it appears often elſewhere, and that the y/ue 


_ — ſhall come upon the plea to the writ. Br. Avowry, pl. 119. cites 1! 


taking was H. 6. 31. . * 


® 
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in anolber place, and traverſed the place where, &c. per Cur, this is not enough, for he muſt go on 
and make an avowry to have a return, though ſuch avowry 1s only a luggeſtion to bring 1 
hun within the ſtatute of H. 8. for damages. 1 Salk. 94. pl. 4. Hill. 8 W. 3. Anon. [ 390 ) 


3. In avowry, becauſe A. was ſeiſed and granted to him a rent- 
charge, or leaſed and avowed for rent reſerved, it 1s a good plea that 
at the time of the leaſe or grant the lefior or grantor had nothing in 
the land ; quod nota z per Rede Ch. J. Br. Avowry, pl. 82. cites 
21 H. 7. 25. | | 


(S) Pleadings in Avowry for Damage feaſant. 


I. I avowry for damage flaſant, if amends be gfered upon the taking 
or after the return awarded, the ſfficiency of it fhall be tried 
fer pats, and this ſeems to be in action of detinue after return 
awarded, and in the ſame avowry where the tender was offered 
upon the taking of the beaſts; and fo ſee that he who has return 
has nt gained property, but only a pledge. Br. Avowry, pl. 46. 
rites 14 H. 4. 2. | 
; 2̃. In replevin, the defendant ſaid, at the place at the time, 
8 Kc. vas the franktenement of J. N. who leaſed to him at vill, and 
ho diſtrained for damage feaſant, and the plaintiff ſaid, that it was 
his franktenement, and not the franktencment of J. N. and the defen- 
ö dant had aid after iſſue joined, and not before. And fo ſee his 
franktenement pleaded in avowry &c. Br. Avowty, pl. 117. cites 
10 H. 6. 26. | 
3. In replevin, the defendant ſaid, that he awas ſeifed of a clfe 
| called B. unde locus in quo, Fc. in his demeſne as of fee, ang tz: 
the beaſts damage feafant, and this awarded good, notwithſtanding 
that he did not purſue the ancient form, viz. that the place is bs 
franktement, &c, for Moyle ſaid, this is the beſt form; for 
franktenement reſts in three forts, and therefore more uncertain. 
Br. Avowry, pl. 72. cites 9 E. 4. 28. 
J. In replevin by A. the defendant ſaid, that the place where, 8. P.Br. A. 
&c. is, and time out of mind was, 4 acres of land which avere his vowry, pl. 
franktenement, and he found the beaſts there damage feaſant, and took e ui 
them, and admitted for a good avowry as well as if he had ſaid S. P. Br. A. 
that he was ſeiſed in fee, and diſtrained for damage feafant. Br. vowry» pl. 
Avowry, pl. 105. cites 21 E. 4. 5. And the ſame agreed in the 4E 
Caſe of WrwBisH in the time of H. 8. well argued, and 21 H. 7. 
12. and M. 4 E. 6. Quod nota. | | 
5. In avswry, the plaintiff ſaid, that the land adjorned to the 
4 high-way, and was open for want of incleſure H the tenant, and that 
We: he chaſed his beaſts in the high-2vay, and they eſcaped in, and the de- 
 fendant took them, and the plaintiff frefbly purſued, and did nat allege 
* Preſcription that the tenant ought to mate the hedge, and yet well. 
e The defendant aid that they «vere there by tao nights, and no plea 
8 without traverſing the eſcape or the freſh ſuit ; for the one of chem 
10 ought to be traverſed. Br. Avowry, pl. 135 cites 15 H. 7. 17. 
Vo. III. e 6. Avowry 
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6. Avowry for damage feaſant i. his commer, but olle 18 
damage ſo hielt, this is nought; becauſe he cannot diſtrain 3 
ſtranger's cattle without alleging a particular damage to hinzſelf. 
3 Lev. 10g. Paſch. 35 Car. 2. C. B. Woolton v. Salter. 


-” 


(T) Pleadings in Avowry for Fomage, Fealty, 
Rent, Suit of Court, and other Caſual Services. 


I. IF an avowry be made for rent, and it appears by the party's 

own ihewing hal part e, it 15 net yet due, yet the avowry 13 
good for the reſidue, and hall nat abate in toto. 11 Rep. 45. b. 
in a nota by the reporter in Godirey's Cale. | 


(Al, pi. 6. and the notes there. 


2. Arovry for an intire rent reſerved on a leafe of lands, part 
in poſſeſſion, and part in eve. Sce D. 256. b. 257. a. pl. 11. 
Mich. 8 & 9g Eliz. Anon. | | 

3. A. ſeiſed in fee granted a rent-cnarge 10 B. aud afterwards 
aliened the lands t F. S.. in replevin awed for the rent. 
the atence replica, th t nothing paſſed by the grant. It was held 
per tot. Cur. to be no plea, nor can any iflue he joined upon it; 
but he ſhould have ſaid, that ne granta pas by the deed ; for the 
rent was not then in being, becauſe it was created by the grant, 
and it cannot properly be ſaid, that nothing pailed by the decd, 
the thing not being then in eſſe. 2 Le. 13. pl. 21. 19 Eliz. 
C. B. Steward's Cale. | 

4. Exception was taken to a conufance for rent, becauſe the 
claulſe of entry and diſtreſs in the derd, upon oyer of it, differs from 
the clauſe of entry and diſtreſs alleged in the conuw/ance ; for in 
the conuſance it is ſaid, it iould be lav to enter and diſtrain 
if the ret were unpe.d and behind after any of the feaſts wherem it 
was due, that is, at any feaſt that ſhould firſt happen after the 
death of C. and D. for the rent did not commence before. 


But by the deed, if the rent were behind a? any of the feaſts, 


the entry and diſtreſs is made to be lawful for it during the jcint 
lives of C. and D. and during their joint lives it could not be be- 
hind, for it commenced not till one of them were dead; ſo as the 
ſenſe muit run, that if the rent were behind, it {ould be lawful ts 
diſlrain during the joint lives of C. ond D. which was before it 
could be behind ; for it could not be behind till the death of one 
of them; therefore thoſe words (during their joint natural lives) 
being inſen/ible ought to be rejected: for words of known ſignifica- 
tion, but fo placed in the context of the deed, that they make it 
repugnant and ſenſeleſs, are to be rejected equally with words 
of no known ſignification. Vaugh. 173. Hill. 23 & 24 Car. 2. 
C. B. Crowley v. Swindles. 

5. Anavowry was fer a relief upon the tenure for fealty, rent, and 
ſuit of court, and good without mention of the relief, becauſe it 13 


not parcel of the tenure, but a flower incident to every tenure in ſo- 
| : cage, 


Aboborp. 


age, yet one need no: pica- it ipec:ally, and ſet forth a #7tle le it 
"Faq though perh: 15 it IN 1: gh liave ! DOCEII relet /ea, OY tl lere miglit 
| have been a ſpecial FOſerUnmon w ithaut reef, this hall not be in- 
zeried unleſs ſhewn of the other ſide, becauſe it 15 in- men it of 

3 Lev. 145- Mich. 25 Car. 2. C. B. Free- 


emmon right; per Cur. 
man v Booth. 

6. To an av owry for rent the plaint{ir cannot plead de jon 1 
demeſne and Tu fe that any thing Was in drreur, but ought 9 
plead riens arreay. Ld. Raym. Rep. 641. Hill 12 W. 3. Horn 


v. Lewin. 


(U) 


7 


leadings, Avowry. In what Caſes there 


muit be an Averment. 


nt!” A oy 


TT £0 


ſenamt in tail, the defendant 


; JN avowry for reut gra? 
Er. Avowry, 


0171: t to aver the lite Ji the tenant in ail. 


pl. 13.4. Cites 15 E. 4. 8. 


to them 


inger, who rendered it back again 
i ſecond huſband, 470 he 


d the married 2 
manor in /{pcciai tail s 1 the tec 07k tutba 
na c ede who Hrau 
ver thi TI of th 
liz. P. R. Laug! nter v. 


thereof to a ſtr⸗ 
dau the huthand 
0 LEN * and took back the 

ears of rhe mancr, and the Ve diftra: 
Selen iat avowed the takin g, but did not at 


lil, Cro. Eliz. Mich. 35 & 39 E 


2 ant 
widows 


ers, died, an 


or 2 


£2. Hut: ntries. 


3 


2. Replevin of taking in D. the defendant avowed, becauſe 
the Plant iff held of the defendant by homage 1c g. rent, ond 7% find a 
man one day to reap his corn, 25 he fi all bo Fequired , and for the 
rert arrear ond the net finding of ube man upon regt, oe ano: 20 ; 
and note that he ou cht co fay u hat ſuch a day before harveſt he 
requeſted him, and the plainti!Fdid net come, and for ſuit of court 
that ſach a day before the court he was ſummoned to come to the 
court, and did not come. Br. Avowry, pi 89. cites 9 II. 
3. The executor of a granice of a ret or reverſion expectant upon 
an eftate fer life may not avow his diſtreſs without an averment, 


7. 22. 


. 8 
Nude. a 1. /- 
al t a- Tre ple vin, a 
Jar and tor that rea ſoa it Was hath 
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Joiater.ant? 
in tec of 4 
manor in- 
ter ti.arlicds 
an levied 


in tail; they had i ue three 
and [11s * 


that the arrearages incurred after the death of the tenant for lite, 


adjudged, Heath” s Max. 37. . 


(W) Where there muſt he a Profert or Monſtrans 
ot Decds. | 


N avowry, the defend, my he vor that the ſervices of one tenant 
Were granted 70 N. hy fun: 1:1 tail, the remainder to hi 775 
and that the tenant in tuil wwns Fe / od of the 7 rvices, and died nenn 
ifſue, and after he vas feiled © of fe "alty, ana ber th e vice arrear He 
avawed ; Belk. ſaid he 5 not He any thing of the der, 
nor poſſeſſion of the ſervices, except the fcalt v. where he ought 
to thew it of the remain 1 r, as in formedon ; but per Thorp, he 
as ſhewed ſeiſin of the felt v, which is feifin of all the ſervilces; 
by which they were at iſſue: pon another matter; and ſo Brocke 


E e 2 


ſays 


Pr. 8 iin. 
pl. 4 ( 3 
S. C.— 
Monſtrans, 
5. 1 
S. C. — 
where He 12 


remain er 
mauduatou- 
ry for ihe 
rent with- 
out iewing 
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any thing of ſays it ſeems here that in av9zwry a man ſhall ſhew deed or the 
ne fey like of remainder, unleſs he has been in poſſeſſion, quod nota. By, 
avowry was Avowry, pl. 24. cites 44 E. 3. 11. | 
awarded : 

good, quod not1; notwithſtanding that he ouglit to ſhew deed in formedon in remainder 
Br. Monttrans, pl. 22. cites 45 E. 3. 28. | 


2. In avawory the defendant ſhewed how he recovered damage; 
and had the land in execution by elegit, and fo poſſeſſed demiſed u 
the plaintiff fer years rendring 10 J. rent, and for ſo much arrear }e 
ave, and the plaintiff prayed that he might ſhew the record; 
and the belt opinion was that he need not ſhew it, for the «f:2:; 
© 303 1 the leaſe, and to this the plaintiff ſpall anſwer, and not to the recor!, 
and therefore it is in vain to make him ſhew it ; and the other 
ſhall anſwer to the leaſe, but he need not ſhew the record. Br, 
Monſtrans, pl. 10. cites 34 H. 6. 48. 
S, ef b 3. Where one of a corporation diftrains damage feaſant, he can. 
Y deg, not juſtify as ſervant without writing of the corporation, but he 
deed. and is May make conuſance as baliff without writing. Br. Avowry, pl. z. 
not traverſa- cites 26 H. 8. 8. per Cur. 
ble if he be 
bailitf or not, if he for whom he diſtrains agrees to it, quod nota, Ibid, 
4. If a man in an avowry conveys a goed effate to 2, and ene ri. 
leaſer to the other, it is not good without thewing of a deed in that 
cafe. Winch. 72. Wharton v. Hide. 
S. C. cited 5. In replevin the detendant avowed for rent granted 12 E. 2. 
1 but did not thew the deed, upon which it was demurred, and held 
J. Hob, a . 
301. that the not pleading the deed of rent here ſhewn in court, or 
hic in curia profert, is matter of ſubſtance, and not aided by the 
27 Eliz. Mo. 885. pl. 1243. Trin. 13 Jac. Heard v. Baſkerville. 
6. In ſecond deliverance, the defendants made conuſance a: 
bailiffs ts the maſter and governors of _ Floſpital, Oc. for that 
they are a corporation, and ſeijed in fee of the place awhere, in the right 
of the hoſpite!; upon demurrer it was objected that the conu- 
ſance was ill, becauſe it did not ſet forth how incorporated, nor ſu 
per eorum preceptum, nor ſhew any writing ; but adjudged that this 
avowry is good, becauſe the incorporation is but an inducement 
to the alleging the ſeiſin in them, therefore need not be ſhewn, 
nor need he allege any precept in writing. 3 Lev. 107. Mich. 
34 Car. 2. C. B. Manby v. Long. 


(W) Pleadings. The Form of an Avowry at Com- 


mon Law. 


1. KOWBRAT avowed the taking goods &c. in the place, 

&Cc. becauſe he had a houſe and a carve of land in W. ti 
quhich he has common appendant in the place, &c. and becauſe he 
found the beaſts of the plaintiff there, which were levant and couchant 
in P. awhich vill does nat inter-commin there, nor chaſe nor re-chaſt, 


but 


but were feeding and trampling his common; he avowed, &c. 
ſor damage feaſant in his common, and it was not denied but that 
the avowry is good. Br. Avowry, pl. 04. cites 24 E. 3. 42. 

2. Where there are 2 diſreſſes, and the one avows for rent due 
60 him, and the other for rent due lo him, there both avewries ſhall 
abate, becauſe both cannot have return. Br. Retorne de Avers, 


pl. 1. cites 2 H. 6. 1. 
3. In avowry the defendant alleged ſviſin by the hands of F. N. But he can 


que eftate the plaintiff has in the tenancy, and well per judicium. — 
Br. Avowry, pl. 7. cites 3 II. 6. 11. far on 
in the ſei- 


i, gue cſtate he has in the ſeigniory ; for this is his title, and the tenancy is the title of the 
plaintitt by 34 H. 8. Note the diverſity. Ibid. 


4. In recordari the defendant avowed, becauſe the King is ſeiſed 8. C. cited s 

of the caſtle of C. in right of his duchy of Cornaal, to which he has (ka 5 b 
20 f. rent out , the vill of D. to be paid yearly at Michaelmas, of man's Cafe. 
which rent the King and all the Dukes of Cornwal have been [ 394 |] 
feiſed time out of mind, by the hands of the reſiunts and reſidents of the 
ſame vill, and that they have uſed to diſirain for the arrears of it time 
cut of mind, by which for the rent arrear, &c. The defendant as 
bailtt of the King confeſſed the taking, &c. and prayed aid of 
the King, and there it was agreed that in avowry, conulance, 
&c. ſeiſin ſhall be alleged by the hands of ſome perſon certain, but 
as here becauſe it was by the hands of the inhabitants, and the 
ſciſiu by the hands of the ene 1s ſeijin of all, and commenalty cannot be 
named, therefore by advice of all the Court the conuſance 
was awarded good, and the aid granted. Br. Avowry, pl. 71. 
cites 4 H. 6. 29. 

5. Where the lord aviws upon the heir, he need not to ſhew 
if the rent avas arrear in the time of the anceſtor or in the time of the 
teir ; for the lord may avow and charge the land, though it was 
in the time of the anceſtor. Br. Avowry, pl. 15. cites 34 H. 6. 46. 

6. Contra for rent arrear in the time of the predeceſſor of the lord. Ibid. 

7. If a man diftrains 20 beaſts, and the plaintiff ſues replevin but 
ef 10, yet the defendant ſball make avawry for 20, otherwiſe he 
cannot have return of all; nota per Priſot. Br. Avowry, pl. 16. 
cites 35 H, 6. 40. | 
3. In replevin by one, the /ord by grant for years avocued upon the 
plaintiff and anather for certain ſervices, as upon hrs tenant “ the man- 
ier, and admitted, and well, as it ſcems. Br. Avowry, pl. 98. 
eites 12 E. 4. 2. | 

9. A man may avow, inaſmuch as the plaintiff held of him 29 
acres of land, whereof, &c. by homage, fealty, and eſeuage, &c. and 
allege ſeiſiu of the ſervice, &c. and weil, notwitultanding that he 
did net ſay that he held of him as of his manor, & . Br. Tenures, 
pl. 41. cites 19 E. 4. 9. per Cur. 

10. The defendant avowed for that he was ſeiſed of the place Carth. 3 
where, and ſo juitified the taking damage feaſant; and upon de— Y I 
Purrer this avowry was held ill by al! the Court; for he ought to 


EEC 3 have 
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have Pp forth of aut eftate he quas ſoiled ; and Powell J. ſaid 
* ould h: we bach il on a ge neral demurrer. 2 Lutw. 12531. 
WV. 3. Zaunders v. Lluiley. 


(X) Surpluſage in Avowry. 


On- avow- F the [rd arffrems a horſe four rent-fervice and rent- charge ot 
* for rents | * of one and toe fame land, and the tenant pleads nothing an 
4 wel rEar, and it 18 fou? d that the 5 one rent is arrear , and the uber HAP 

1 


got geg the lord ſhall kave return of the horſe, and yet ſhall render da- 


ER mages: for the other. Quod nota. Br. Av owry, pl. 6. cites 
2 Hl. 6. 1. and 3 H. 6. 44. | 
GiizeT ; but 
þe may mo tor taking fo many 3 HOW rent- ſervice, and ſo many for rent-charge, and good; per 
Cox- Ch. J. Koll rep. 35. at the , Paſch. 2 Jac 

It 2 U,4iry be mad for nn, ang it 4pprars dy the party 's own {he wing tha! 7 art of it is of 
vet due, yet the ayonry 15 good for the veſt, and ſhall not abate wholly. 11 Rep. 45. b. in Godfrey“ 


*f bit > Av O'Aa 
Cafe.—S C. & S. P. ened Stund. 2*5.—Putifone avoas for 2 things, and it appears by 3 own 


{n that ne hat dt det to once, the avowry ſhall abate? for the whole. Roli Rep. :3.3: SY 
t Coke I. keid thir if a man has brought action tor : things, and it appears that he ha 

cauſe of akon 1or part, nor ever can have, there the avowry mall not abate but for part only; but 
e may have action of her nature for part, or may have reme by hereattcr for pat t, 05 0 ya 

whole! date ; and that there ts ancther diveriity, viz. where the party con feſſes that he ha: ng 


raule of action for part, there the whole ſhall e 5 but where it is found by verdict, it thz)! not. 


£ bd WS WWE 05 25 ST AY 8 we wW 
Ibid. 77. 18 Cate ol Bullen » Godtrey, S. C. 
lun acowry fer rent, after judgment for the avowant, error was brought, for that 
- 


* 


282 9 . 1 
[ part Sec rent Focal” dee er the air., taken, it being made 2 days be fore M:- 
elmas, and the endant avowed for that 1 rent. Per Cur. This is naught, becauſe 
;62ment in revievin is to have a return irre pleviſable, (i. e.) that he ſhall hav the dittre!s a3 
ge UP all the rent 1; paid, an thet vas more than was due at the time of the diſtreſs taken, ind 
there tore the avor ant ouglit to have abated his avow TY quoa a ml ciiatimas tent, and taken . 
% the keit. 2 Salk. 58 . pl. ». Mich. 9 W. z. B. R. Richards v. Corn forth. 5 Mc d. 
S. C. 2nd Jude ment reverſed, aifi.—But the e e setlins his avowry amenced in C. B. therll 
was anenged here in B. R. and ſo the error was Cured. 2 Salk. 588. 
Rul®. 125] A. ſeiſed in fer, granted a rent-charge to M. his daughter, 
1 C | i 
>. WR 13 7e. 
$a w e rent being arrear, M. married P. and — ards P. difir: nel 
ten f. the ard awgawid for the rent 2 arrear, Uptfe Ng in the avow ry that the 
nt ſome vas ar rear, and not paid 19 the ſaid P. and his wife. It was 
* ® moved that it was ill, becauſe it appears that, it cannot be du- 


Ad Arre ak 


to P. but o 2 to M. dum lola fuit, but held to be only matter of 


57 


to them ] form and [uryl. age, and though he does 1227 {ay adhuc a retrs 1ſt, 
it is well e ee in ſubſtance; z and judgment ailirmed. _ 1, 
Courr did 282. pl. 3. Trin. 9 Jac. B. R. Bowles v, Poor. ä 

[1 :e27 \ 


22:20, and adj aired the avowry well made, and ind, meat in C. B. affrmed, 
J J 


The 


Hob. 268, 3. A rent-chorge was granted to R. and 7 his wife for l r life, The 


Ce 3 141 bets, 2 Oarrear, . died, 2? 4 the defendant made eonuſor: 2 4 
oor et bailiff to AA. as aunini/ireirix t9 R. fer rent arrear in the liſe ef K. 


* 


S. C. ad. and exception being taken thercto, becauſe M. by the furviror— 
288 dC- 10 Ts ww 15 entitled 179 the rent in "Ol CW 1 right, and not as ad mi- 


GH + LY - IF . 0 
0. 287. miitratzix; and it was held to be fuperiluous, and 1 
| or 


Avowry. 


for the avowant. Brownl. 171. Hull. 
Dunri. 
Go 


20 15 / 


15 Jac. Drown v. 


ce 
* 


adjudged accordingly; but only there the word (debt) is put inſtead o 


(Y.) The Form upon the Statutes of H. 8. 


1 9 RY upon the new ſtatute of 21 H. 8. upon the land, 

6 and upon no perſon the avant ought to allege ſciſin 
by the hands &f ſome one, notwithitanding that that he does not 
make avowry upon any perfon certain, and fo he did, and the 
plaintciſf alleged that a ſtranger was ſeiſed, &c. vithout makins 
privity from him by xen ſeiſiu 4125 alleged, that he leaſed to him 
for years, and prayed aid, and had it; quod nota. Br. Avowry, 
pl. 4. cites 27 H. . 4. | 

2. Avowry, becauſe the land was held of him by fealty and 
ret, and alleged ſeiſin &c. and for the rent arrear he avw-: 
1 the land by the ſtatute of 21 H. 8. but he did not make mention of 
the latute ; quod nota; and fo well, as it ſeems, becauſe it is a 
general ſtatute, Br. Avowry, pl. 5. cites 27 H. 8. 20. 

3. He who avows upon the land, as within his fee or ſeigniory, 
by the ſtatute 21 H. 8. fol! allege ſoifrn os in another avozory, and 
then all conclude his avewry upon the land as within his fee and ſci- 
gniryz and in ſuch avowry every plaintifF in the replevin, be he ter- 
er to the avaIWwry, As 19 rite 


C4 
92 


47 1 
2 


tu! 


mor or ther, may nave every 9e an anſw 
rerſe the ſriſiu, the tenure, and the like, which are good anſwers in 
avowry, 97 plead releaſe, or the like, as tenant of the franktenement 
thall do, Vu he be a Nranger to the aviwry ; for ſuch ao is 
nit made upon any perſon certain, therefore every one is à ſtranger 
to this avowry, and fo the plaintiff may have any anſwer that is 
ſuihcient. Br. Avowry, pl. 113. cites 34 H. 8. 

4. It was agreed that at this day, by the /imitatizn of 32 U. 8. 
the avazory ſhall be made generuliy, as was uſually done before; 


fter this limitation, then the 


and if he does not make ſeilin after 
plaintiſf in bar of the avowry may allege it, and traverſe the ſei- 
in after the limitation. Quod nota, Br. Avowry, pl. 107. 
cites 1 M. 1. | 

5. In repleyin the defendant made confance that one I.. was 
ſ/ci/ed of the land e in which the diſtreſs was taken, and held 
the ſame of A. as of his manor of E. by fealty and other fervices, 
and for the rent arrear the defendant made cognizance as Þa:lut 
to the ſaid A. It was objected that the cognizance was not 
good, becauſe the defendant having a//eged that I.. held the lands, 
he afteravards avgws as 0 the flatute, which is not good for when 
he meddles with the name, and ſo takes conutance of him, he 
ought to avow upon him by the common law“, and not upon the 
land, by the ſtatute; but the Court held that it was well enough. 
Cro, Eliz. 146. pl. 7. Mich. 31 & 32 Eliz. B. R. Lucy v. Fither, 

| | Ee 4 1 
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pl, 1248. 
embyn 

v. Brown, 

: the werdg 


Le. 30 r. pl. 
412. I. acy 
v. Filher, 
S. C. 
exception 
was, becauſe 
the conu- 
ſunce leems 
made ac- 
cording to 

2 H. 8. 19. 
and yet that 
ſtatute is not 
purſuey 


Urough 
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1 


through the whole conuſagce; for ay that ſtatute in avowry or conuſance, the party need not nime 


Any per. fon certain as tenant of he lan, Kc. nor make àavowry Or CON! ifance Upon ally pe rſon certain, 
and though here he has not made cor: de on any perſon certain, yet he has named a perſon certain 
as tenant, &c. and fo being made neiti. f xccordirg to the common law or ſtatute, it cannot be good; 


ſed non allocatur ; for if the ſtatute remed.ecs 2 things it remedies one, and the Court thought the cy. 


nufance wel! enough. 


6. A. having a rower} ron in fee after an eſtate for (iſe, 15 Wen 7 
rent of 41. 7s B. for life. A. died, 7 years inci - 0p} and B. dicd. B.'s 
executors aαπα for the rent, On demurrer exception was 


taken, that it was ut averred that the land - in the ſeiſn of 


the tenant who ought to pay it, or of ſeme other who claim * Vini 
by purchate or deſcent, acerding to the ſtat. 32 H. 8. cap. 37. 
And Anderton and W almſley held it m. terial; but in i}; ewing 
it generally according to the words of the Kate 18 ſufficient, 
without thewing how he w as jeiſed, he being a ſtranger. Cro. 


E. 547. pl. 20. Hill. 39 Eliz. C. B. Myles v. Willoughby. 


(Z) Where but one, and where ſeveral Avowries. 


II is ſaid that in replevin 3 ſeveral, if ſome av for 
themſelves and far the others, thoſe others cannot plead to 

the writ. Thel. Dig. 133. © £ 10: cites 17 
35. | 

2. Where wv coparceners of land, beld by ſuit of court, make par- 
titizn, and the one aliens his part to one, and the other aliens his part 
ts another, the lord may diſtrain which he pleaſes, and avow upon 
him only; for upon ſeveral tenants a man ſhall not make joint 
avowry, and if the one makes the ſuit it ſhall diſcharge the other, 
and he may plead it; per Skipwith, quod nemo negavit. Br. 
Avowry, pl. 69. cites 24 E. 3. 34. 


A man may make avszwry for tas heriots after tao deſcents 


in gue and the ſame av 1 when it is by one and the ſame ſci- 


gaiory. Br. Avowry, pl. 138. cites 27 Aft. 24. 

E 397 ] 4. In replevin, the defendant av owed, becauſe there is a cuſtom 
qe within his manor, {hat the tenants foal chuſe a beadle to collect his 
for rem of rents and amerciaineil = and that in caſe the beadle be nt ſufficient, 
' tws terms, Þ that he fhall diſtrain the tenants for non-ſufliciency of ar beadles, 
_ ks »r the rent and amerciaments ; and becauſe ſuch 2 beadie was not 
yo toi ſuthcicnt of the rent, and a; 110 for non-ſufficiency of the amerce— 
ele ment, he avowed the taking of an ox. Cand. as to the 
4. "4 oo rent, ſaid, there was 19 ſuch cufigm, ard as te the amercemont he 
return. vas ſufficient, and exception was taken, becauſe he took 7409 
Lid. i ſuec, where it is of one ox, and there it was agreed, that if any 
Ss 3 2* of the iflues paſs for the defendant, he ſhall have return, and the 
2 17040 plaintiff was compelled to anfwer to both illucs; quod nota. 
fralty, 14 Br. Avowry, pl. 25. cites 44 E. 3. 13. 


- 102 


— 
it 13 
is. avs; but er: both are found for the plaintiff, he fall recover damages, and otllerwiſe not. 


5 Targ 


2 -» 


Avowry. 


. Two diſtrain, and one avows for rent due to him, and the other 
avows fer a thing due to him, both avowries thall abate z for both 
cannot have return. Br. Avowry, pl. 6. cites it as agreed 3 H. 6. 44. 

6. Avowry, becauſe the plaintiff. held 20 acres of him by 205. 

per aun. and fealty, and for 104. of every year of 6 years being ar- 
rear, he avowed ; and per Cur. you ought to confeſs you have 
been paid the reſt, viz. 10s. for every year of the 6 years reſidue 
of the 20s. per ann. quod nota. Br. Avowry, pl. 102. cites 
20 E. 4. 2. ä | | 

7. If a man makes point avozuries where there are ſeveral avow- 
ries, the avowry hall abate ; quod nota bene. Br. Avowry, 
pl. 145. cites 21 H. 7. 37. 

8. Lord and tenant by 3 d. if the tenant dies, and the feme is en- 
dowwed of 1d. the may diſtrain and avow for the 1 d. and the heir 
for the 2 d. and ſo two diſtreſſes during the dower. Br. Avowry, 
pl. 139. cites 24 H. 8. | | | 

9. If two coparceners make partition, and give notice to the lord, he 
ought to make ſeveral avowries. Br. Avowry, pl. 111. cites 29 
H. 8. | | 8 

10. It was reſolved by the juſtices, that an avowry may be r 
part of a rent. 4 Le. 4. pl. 13. Paſch. 31 Ehz. C. B. Anon. 

11. One avowry may be made upon two ſeveral titles of land, 
though the avowry is but for one rent. 1650. for one rent may 
depend upon ſeveral titles L. P. R. 157. 

12. Tenants in common cannot join in avowry, but ought to 7 Salk. 390. 
avow ſeverally for rent; admitted. Carth. 340, 343. Hill. 6 W. 3. 7 W. _ 


B. R. Ward v. Everard. B. R. S. c. 
f | ; & S. P. ad- 
mitted.—-— —ILd. Raym. Rep. 42. Hill. 10 W. 3. S. C. & S. P. admitted.—— 5 Mod. 2 c, Trin. i 
W. 2. Ward v. Evans, S. C. & S. P. admitted; but ibid. 27. Arg. admitted, that tenants in come 
mon may join in avowry for damage feaſart, and lo in treſpaſs. 


(A. a) Certainty in an Avowry. 
5 REC APTION, ſuppifing that the defendant diſtrained him 


for homage, and after diſtrained him for the ſame cauſe, and 
the defendant ſaid, that the ſecond diſtreſs was for rent arrear, to 
which the plaintiff faid, that nothing arrear ; & non allocatur; 
becauſe in recaption the plaintiff ought to maintain that the ſecond 
aftreſs was for the firſt cauſe; quod nota z and per Thorp and 
Finch. a man ſhall have recaption without avowry made, and be- 
fre avowry made, and after Belk. maintained that he took for the [ 398 ] 
firſt cauſe, and the others e contra. Br. Recaption, pl. 2. cites 
45 E. 3. 4. 

2. Hors de fon fee in recaption by away of replication when the 
fdefendant has juſtified for other cauſe parcel of the ſeigniory, is no plea ; 
for nothing ſhall come in debate in recaption but only if the ſecond diſ= 
treſs wwas for the firſt cauſe ; for if he diſtrains twice for one and 
the ſame cauſe, he does a tort, be the firſt cauſe right or wrong. 


Br. Recaption, pl. 3. cites 47 E. 3. 7. 
8. Aud 
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3 And a man ſhall nat make ata in recap ion, ar have return 
in recaption as in replevin. Br. Recaption, ==. cies 47 E. 3.7. 

4. Avowry 35 Fe in dewwer, who Ne affgnment «of ihe 
det r ty bn, &c. he need nat to /hew the day of the aſſignment. Br 
Avowry, Pl. 44. cites 1 H. 4. 63. 

** And in avor wry by the heir, he need not to ſhea the aay of the 
death of his anceſicr ; quod nota inde. Ibid, 

6. Avowry "8911 tho plaintiff, becaufe Il. held of the defendant 6 
fealty, and 20 f. per aun. which was arrear by 10 years, and for 40. 
for the firſt 4 years he avowed pon the plaintiff, who qvas injeoffed by 
FF. and alleged in by the hands of I. and did rt ſpew if the ar- 
rears were in the time of M. or in the time of the plaintiff, and vet 
well. Br. Avowry, pl. 38. cites 5 H. 4. 14. | 

7. Cantra where the lord l the fe ieniery; for there he. 
fall fhew Kc. Br. Ibid. 

8. Aud it is no plea that the plaintiff held by 4 d. per annmwmn, 
which he proffered without ſaying that the rd accepted of it, for it 
he did accept it he ſhall be excluded of the reſt, nota. Br. 
Avowry, pl. 38. cites 7 H. 4. 14. 

9. Avowry was for a ine for alienation upon a cuſtom that 
every tenant ought to pay a fine for every alienation, and did not 
ſhew any certa inty of the fine, nor a//eye any ſeifen of G. of Clare 
by ce he cant pe, but in BE. in. * 701 the CONV 8 nor he did 15 
ay that the land «cas held „. V Clare, lerd of the honzur off org 
as of the Bens of C. ior then it may be that it is held of him a; 
of another lord P or manor z and for thoſe cauſes the avowry 
was held infutt:cient. Br. Avowry, pl. 46. cites 14 H. 4. 2. 

10. In Lament ion, the plaintiff „ that the defentant at au- 
other time diftramed him fer ſuch cauſe, and after diffrained hin 

again for. the ume cauſe ſcilicet, for 28. of rent ſervice per; Ng Te 
1 vin of the firſt take, ſcilicet, vi & armis ac contra Pac rin fe- 
iutum, and the defend nt demanded judgment of the count, becau/s 
be did not count that the defendant made auανν,ðm © of 11 firſt taking ; 
for otherwite it cannot appear if the laſt was for the firſt cs uſe, 
& non allocatur; for he may aver tte fit cauſe, and that the ſe- 
cand diſireſs was takes: ' for the fume coufe, per Bab. & opinionem 
Curix, and the writ by him is good, contra pacem & ſtatutum, 
but not vi & armis; but contra Newton, for it does not appear 
at firſt if he who diſtraincd was lord or not, therefore it may be 
well vi & armis by him, contra Babbington. Br. Recaption, 
pl. 1. cites ꝙ II. 6. 1. 

And ibid. 11. If a man dfrains Ver 2 oxen, and the tenant brings replewin- 
— *- hut gf one enly, the defendant may fhex that he bea this and arcther, and 
aww the taking of b:th, aud have return of bath upon the matter. 


avers in 


Fah. 2. Dr. Avowry, pl. 147. Cites 21 E. 4 6. 
he fall nave 
cturu of Ae which are emitted out of the plaint immediately upon the avowry. 


Pr. Rep!e- 12. In replevin, the deſendaut dliſirained 20 braſte, the plaintiff 


” — 2 ; cemplutned but of 10 brats taken & c. and the m—_ zb non _ 
3 


Ayowry. 


and the deſendant avowed for the taking of the 10 boaſts g of hich the 
plaint was, and for the ther 19 of which no plaint was, and well, 
but he need not make 5 for more than are compriſed in the 
avowry, quod nota. Br. Av _—— 62. cites 14 I. 7 4 45 
"Por Vaviſor, where the Aud yet makes avazury de fon 
rave” &c. is no plea, but H anjaver to the tenure contra where the 
tail: of the lord mates con:fance. Br. De ſon "Tort &c. pl. 53. 
cites 16 H. 7. Jo 

14 A m: in made avgwry Ar aid hr making ſons knights, becauſe 
the pla in 2 veld of him by the third paz + of a brights fee, and ill, be- 
cauſe he ders not "ſhea wW what is a 3 Br. Avowry, pl. 1 14. 
cites 12 II. 8. 11. 

15. An avowry is in the nature of a declaration, ind ought to 
contain ſuflicient matter, whereupon he may have judgment to 
have a return; but if the avowry, or any declaration or replica- 
tion, & c. ewonts form, er ents circumſiances of time, place, Sc. 
there the plea of the other party may ſalve ſuch” imperfections, 
but cannot tupply defect of matter of ſubſtance, adjudged, 7 
Rep. 25. a. Trin. 42 Eliz. C. B. Butt's Caſe. 

16. Replevin of taking in C. the defendant made connuſance for 
damage feaſant ; the plaintiff replied, that C. contained acres 
(leaving a blank for the number) and that he au * in fee of 
100 acres, parcel of the ſaid common, and ſo preſ cribed to have come 
m1 in the reſidue of C. as appurtenant to the ſaid 100 acres. The 
Preſen en was traverſed, and found for the plaintiff; it was 
moved that the plaintiff having left a blank for the number of the 
acres, non conſtat what the reſidue were in which he preſcribed 
to have common, but adjudged per tot Cur, præœter Williams for 
the plaintitf, becauſe in this action he was not to recover any land 
but damages only, for the unlawſul taking; beſides it is agreed 
on both ſides, that there was a reſidue of common, and ſo the 
jury have found, and whether it is 1 or leſs it is all one, be- 

auſe whatever it be, the plaintiff ought to have common there. 
Yel. 146. Mich. 6 Jac, B. R. Cope v. Templer. 

17. Replevin, the defendant avs for damage jeaſant, as in his 
freehold in Corringham ; the plaintilF replies at he ts ſeiſed of a 
meſſuage and 14 acres of land, and preſcribes for common in the place 
co Jere, &c. all times of the year, tanquam eid. meſſuagio & terr. 
ſpectant. Iſſue there * was found for the plaintiff, and now 
moves 84 in arreſt of judgment, that this bar to the avow ry does 
ret ſhea in wwhot will Ip imeFuage and land are, «vhereto he claims the 
common, and of that opinion was the whole Court; and although 
it be after verdict, vet it is jeofail ; and ordered that the party re- 
plead. Cro. J. 238. pl. 2. Paſch. 8 Jac. B. R. Broxholme's 
Caſe, Sir John Thorold, 

18. In replevin, the defendant awwed in the right of B. and 
freed that IH. held of A. the futher of B. by eſcuage and rent, &c. 
and that the ſeigniory deſc ended to B. and o avowed the taking for 
10 J. rent for 20 years, que eidem a retro fuerunt ; it was aſligned 


for error that the avowry was ill, becauſe it did net ſer forth that 
all 


Fele. 177. 
S. 
co dingly. 
— Brownl. 
188. Braſ- 
call v. Tho. 
rold, S: . 
ſeems to be 
a trantlation 


of Yelv.177. 
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Cro. C. 


102, 104. 


pl. 4- S. . 


adjudged ace 


cordiugly. 


2 Show. 26. 


16. 
1 
v. Burdel, 


tener 4 


* - 
Arta! 


* 
1 


ant, niſi &c. 
Huld bare 


Avowry. 


all the rent was due to B. for ſome of it might be due to A. the 
father; but per Coke if it cannot appear that all was due to B. 
the fon, it would be erroneous, but here it doth appear to be all 
due to him; for it is alleged that a retro ſucrunt to him, and 
judgment athrmed. 1 Roll Rep. 50. pl. 19. Trin. 12 Jac. B. R. 
Harwood v. Paramour, : 

19. In replevin, the defendant avowed for rent, and made 
title by a graut of the rent gut of the tenements aforeſaid, wheresf the 
caption aforeſaid is ſuppoſed per nomen of all his land, <vhich was n:t 
then in leaſe, and did nat then aver that the place wwhere the caption was, 
vas out of leaſe at the time of the grant. The plaintiff was nonſuited, 
and this was moved in arreſt of the return, that the avowry was 
not good, and ſo held Bridgeman, notwithitanding that it was 
alleged that the grant was out of this land per nomen; but per 
Haughton contra, the grant being alleged de tenementis præ— 
dictis is a ſufficient averment, that it was not in leaſe at the 
time; and Dodderidge and Croke ſcemed to the ſame intent, and 
judgment was given accordingly for the avowant. Roll Rep. 
422. Trin. 14 Jac. B. R. Fawkner v. Fawkner. 

20. Conuſance was for 20s. part of the rent of 15 J. arrear, 
and for 401. parcel of 200 l. arrear for nomine pœnæ, and did 
not ſay in his avowry that he was ſatisfied of the reſt; and 
therefore judgment was given for the plaintiff, Hutt. 96. Hill. 


3 Car. Holt v. Sambach. 


21. In avowry for damage feaſant, the plaintiff in bar pre- 
ſcribed for common to two acres of land, and that he put in his 
beaſts to common there; upon a general demurrer the bar was 
held ill, becauſe he did not ſay that the beaſts were levant and 
couchant there, and the Court held it ill without ſpecial demur- 
rer, but agreed tliat it is cured by verdict. Lev 196. Mich. 18 
Car. 2. B. R. Cheadle v. Miller. | 

22. In replevin the defendant avowed the taking for the 3d 
part of a penny, rent due at Michaelmas, reſerved upon a leaſe for 
99 vears, &c. Upon a demurrer it was objected that the 3d part 
of a penny could not be taken for it. Sed per Curiam, in the 
Cafe of Matham v. Bullen, judgment was given for damages 
found to half a farthing, and in this caſe adjudged for the avow- 
2 Jo. 138. Hill. 31 & 32 Car. 2. B. R. Edgeomb 


v. Burnaford. 


Ad it would have been well enough, becauſe there is no leſs coin. 


Cartd. 444. 
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23. In avowries the commencement of particular eflates mr}! be 


siY VF. ! ” : . . 3 
Dales S. C. SPewn ; as that juch a one was ſeiſed in ſee, and demiſcd, 


adjudged in 
B. R. and 
judement 
4 1 med in 


parlament, 
2 A9 .— 
2 Salk. 262. 
ac cordingl!y. 

la repicwin the avowant ſex fort't, that lt we: poiſcſſed for vears, and made an under-leaſe to -le 
| plainun, 


Sc. ſo that it may appear that the eſtate out of which it was de- 
rived 15 ſuſſicient to ſupport it, becauſe that ſeiſin in fee might 
be traverſed ;- and any of the meſne aſſignments are traverſable. 


Comb. 476. Paſch. ro W. 3. B. R. Scilly v. Dalby. 


pl. 1. S. C. ahdged accord nyy.—— 12 Mod. 190. 8. C. adjulged for the plaintiff 
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plaintiff, reſerving rent, which being in arrear, he diſtrained. After nonſuit of the plaintiff it was 
objected that this avowry was ill, tor that it ſet 1 a particular eſtate for years, without ſhewing | 
who had the fee, or the commencement *f the particular eftate 5 but it was held that though that were 
dad, yet it being after a nonſuit, it was too late; for the interlocutory judgment is ſuch on which a 
writ of error would lie. 6 Mod. 223. Mich. 3 Ann. B. R. Anon. 


(zB. a) Plea in Bar or Abatement. Good. And 
by whom it may be. 


1 HERE the avowry is fer rent reſerved upon equality of 
partition, upon partition made between tus parceners, it 
is a good plea that there awere 3 parceners, and the third at the time 
of the partition was out of the country, and came back within age, 
and re-entered, and the other ſaid that the third after releaſed her «= 
tate, abſque hoc that ſhe entered, pri/?, and the others e contra. Br. 
Avowry, pl. 68. cites 24 E. 3. 51. 58. 
2. Avowry upon K. becauſe W. was ſeiſed and held of the plain- 
tiff, and gave to T. and K. in tail, the remainder to their right heirs, 
and T. died, and K. ſurvived, and he avowed upon K. by 2 d. and the 
plaintiff ſaid that W. infeoffed T. alone, who infeoffed the plaintiff, J 401 3 
who accepted the ſervices by his hands ; judgment of the avowry. 
Finch. and Belk. ſaid he thould- not have the fee; for he is a 
ranger to the avowry. But per Thorp, it is ſufficient, becauſe 
he alleges ſeiſin by his hands, and the plea of the ſtranger to the 
avowry in form as above, was held good to the avowry. Br. 
Avowry, pl. 19. cites 41 E. 3. 25. | 
3- And becauſe the defendant avowed the taking of two ſheep 
for 2 d. and 16 oxen for ꝙ d. and brought a writ for all, he was 4 
amerced to 20 s. for exceſſive diitreſs. Br. Avowry, pl. 19. 
cites 41 E. 3. 25. 
4. Avowry upon A. B. who /aid that at the day of the tating 
F. S. was tenant of parcel of the land, and this plaintiff ſeiſed of the 
re, and held by ſeveral ſervices, and as to the ſeiſin it was by ſouvent 
diſireſs. And per Belk. theſe ſeveral tenures go in abatement of 
the avowry, by which we pray to be diſcharged of the reſt. 
Finch. ſaid he does not make his concluſion upon this, but is to avoid 
the ſciſin by ſouvent diſtreſs, and therefore bid him anfaver to this, 
and of the reſt to take it by proteſtation, by which iſſue was taken 
that he paid of his own free will, and not by ſouvent diſtreſs. 
Br. Avowry, pl. 3o. cites 47 E. 2. 4. | | 
5. In avowry againſt three, the one came, and the plaintiff counted But Perle 


of a taking in S. The defendant avsbed in D. abjque hoc that he mi 


* 
3 : were clear 
rok in S. and found for the plaintiff, and he prayed judgment, and that ge 
the belt opinion was that all is diſcontinued, becauſe the other two de- cre PP 
fendants did not ſuy any thing, nor no proceſs made nor continued en” 

. , * E 79 1 
againſt them. Br. Avowry, pl. 33. Cites 49 E. 3. 24. e 

other too, 

proceſs ſhall not be made againſt the others; but as here he made it for himſelf only, and allo upon plea 
to the writ pleaded, &c. to have return, if the pjex patled for him; for without avowry in this caſe he 


gs have return, and therefore in this caſe the procels ought to have iſſued agaiait the other tuo. 
bid, | 


6 6. A 
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— 6. A Frenger to the avowry cannot . in bar to it. Br. 
ere was . 

WEE fie, Meſae, pl. 12. cites 39 E. 3. 34. 

and terant and the mrſre was arvear, and the lord difirains the tet at, and the tenant offers the rent, 


the % may Gf and or this muichict procels vo! era & given. Quod nota. Br, 
Avowry, pi. 6. cites 2 H. K | 


In avowry r rena. unge the plain tiff ſaid that the grantor 
had nothing i in the land, auhere ! the e taking was made before the grant, 
and the others e contra, and ſo t- iſſue, which is in etfect that the 
grantor had nothing ba the —_ charged at the time of the gift. 
Br. Avowry, pl. 35. cites 2 H. 4 | 

8. Avowry brow . r fo 7e wal rele 'The piaint, F., 11 
that . N. Bel of the or armed; by one penny for all ſervice 5 que «= 
tate 0p piaintiff has, <vhich penny he has paid to the deſendaut, 10 
ought he to avow upon him, judgment. And the iſſue was 
4 wang if the land was held by divers ſervices or not. Br. 
Avowry, pl. 37. cites 7 II. 4. bs 

O-. In replevin the bailif 14 de C onufance, becarsſe . held of 
the lord by fealty, and for two jhill:ngs rent arrear made cole 
ſance upon N. T. and the plain, if f faid That N. T. levied a fine to 
. P. and the lord feiſed of the ſervices, and after W. P died 
feiſed, and the land deſcended to three daughters, ſo ought he to 


have made conuſance upon them; judgment of the conuſange, 


& non allocatur ; i for he is a itranger to the avowry. Br. 
Avowry, pl. 41. cites 7 H. 4. 28. 
Io. Exception was taken that a ſtranger to the avowry ca: mot 
plead in abatement of it, nor otherwiſe bt hors de fon fee, or a 
thing which amounts to as much, as release, and the /ibe, But it 
was agreed per Cur. that a Ara anger t9 the av;wory may plead all man- 
ner of pleas where his benſ?s are taken, ſo that he be party 47 the record, 
where the auotury is not made up, any perſon certain. Br. Avow y 
Pl. 46. cites 14 II. 4. 2. 
[ 402 ] 11. In avowry for rent-charge, the plaintiff ſaid that at the time of 
the gift he had nothing i in the land, judgment; and the opinion of the 
Court was that it is a good plea. Horton ſaid he was ſeiſed at the 
time of the charge, priſt. Br. Avowry, pl. 47. cites 14 H. 4. 30. 
112. In avowry the plaintiff /aid that he tendered the rent up: 
the land the day that the de efendant dijtrained, and he refuſed. But 
per Cockain, the tender ought to have been plcaded to have been 
at the ſame time that he diitrained, and 151 the ſame day; for he 
may come ſeveral times to diſtrain the ſame day, and the tender 
ought to be oniy when he dittrained. Nota. Br. Avowry, pl. G. 
* 2 H. 6. 1. 
If the rd diſtrains for ug rent-doys, and the tenant offers 
1 — the lord ought to take it. Br. Avow ry, pl. 6. cites 2 
H. 6. 1. 
It is no plea 14. Non-tenure, or nom tenet d ils, is no plea in 2vowry but 
in avowry 3 where ſeiſin is alleged ; [and in avowry, if the plaintiff can avoid 
C 3 the ſeifin it is I" hp by the beſt opinion. Br. Avowry, 
wpm the pl. 52. cites 8 H. 6. 1 8 
e ſee, or him 
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dim in reverſion. Br. Avowry, pl. 43. cites 11 H. 4. 28.— r. Nontenure, pl. 20. cites 8 H. 6. 


16. 17. 


15. replevin, the defendant avowed ſever ally for fzv9 ſeveral 
renures of ters Acres of land p97 the plaintiff as tenant of jfee-ſrmple, 
and the 2 lait, Ff fad, that the father of the defend, aut by the deed, &c. 
de heir he is, gave to him ii tail to hold by one mntire ſors vice judg- 
ment of the avowry, ſuppoſing 1 it to be by two ſeveral tenures; and 
per Chaunter, it 7s ut double, that is to ſay, the tenure of the fee 
tail, and the ſole tenure 3 becauſe he relicd upon the laſt. Pr. 


Avowry, pl. 8. cites 9 H. 6. 26. — = 
16. In avowry, non tenet de illo is 2 good plea, TY Br. Hors de 


dl. 129. cites 10 H. 6. for it zs a g-ad pl a iN ct jawt but contra on Fee. 

: „ F 
in avzory ; but hors de for fee and ſeignisry is a good plea in S. C. See 
avowry. 1 Avowry, pl. 129. cites 11 H, 4. 17 wc” tit. Hors de 


ſon Fee B. 
lsa avowry the plaintiff pleaded hors de on fre and ſel griory 3 or he may diſclrim if be avi; tor 
he may do the one 66 the other ; quod nota; 75 _— elfewnere that he cannot fay that be does wat 


a of him. Br. Avowry, pl. 144. cites 21 II. This is milprinted, and ſhould be 


. Avowry upon one as upon his very tenant, becauſe he held of | 
, mn hy cores of land by 2 5. and for the 2 g. arrecr be avowed, &C. 
the plaintiff ſoid, that he held 32 ac rec, that is to ſay, He 1H and 
ch 10 oy the ſame ſervices, &c. av/ygue hoe that he held the 16 acres 
oily by the 2.5. and the beſt opinion was, that it is a good plea 
without Hing riens arrear to the parcel ; ; quzere, and ſee the 
book. Br. Avowry, pl. 124. cites 20 H. 6. 20 
18. Avowry in lat places in A. and B. the plaintiff ſaid, that the 
tw places are in C. and D. and not in A. and B. and no plea if he 
does not ſhew which place is in one vill, and which in the other 
quod nota, Br. Avowry, * 130. cites 20 H. 66 

19. In arowry it is no plea t the flu, arg a? another time di- 
claimed againſt r be father of the now avowant e, whoſe heir he is. Br. 
Avowry, pl. 125. cites 27 H. 6. 2. 

20. Av OWTY hon the ablat of D. becauſe he held of the defendont, 
and alleged ſe 7 n in the grandfatl er of the defendant, and the plain- 
tiff pleaded confirmation of the great-great-grandfather of the defen- 
dnt made to the abvey of D. and the mo- Me there [rroing Gad in frank- 
almoign, and good, per Cur. becauſe it was ancient deed; but 
Littleton and Moyle ſaid that it was not well pleaded, becauſe 
he did not anſwer to the ſeiſin of the grand: rather. Br. Avowry, 
pl. 11. cites 33 H. 6. 22. 

21. In avowry, the plaintiff pre yed nid of one ewvho came and | 403 
oined, and awould have pleaded in abatement of the avowry, becauje he 
alleged ſoiſin of the avenvry by the hands of J. N. and did not ſay, then 
te e of "he land, and it was awarded by all, that the arowry was 
good notwithiſtanding this, and alfo that the prayee cannot plead 
in abatement of the avowry; admitted bv the plaintiff unleſs as 
amicus Curiæ; quod nota ;z per Cur. Br. Avowry, pl. 12. cites 
34 H. 6. % © 

22. In avowry, the defendant in the repleyin made conſance 
es bail f- f his matter, and the p/2777 f prayed : n did ef one W. and 
be came upon ſummous ad auxiliand. and Joined ad pleaded in 

abatement 
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| the eſtate of L. tenant ; quære; for it was adjourned. Ibid. 
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abatement of avowry, becauſe where he alleges ſeiſiu of the ſervices by 


the hands of J. P. becauſe he did not ſay, then tenant of the lan 4 
and per omnes he need not; for it ſuthces in avowry, ceſſavit or 
eſcheat, that he held of him, &c. and the reaſon ſeems to be, he. 
caute there may be lord, meſne, and tenant, and this is for the 
ſervices of the meſne, or it may be that the tertenant had made 
a leaſe for life, and that the avowry is made upon him by his re- 
verſion 3 quod nota ;z but it was ſaid there, that ſeveral avowries 
were made which ſaid, tunc tenens terræ, &c. and this is the 


ſureſt way if it be true. Br. Avowry, pl. 14. cites 34 H. 6. 21. 


23. If the zenant infeoffs F. S. and J. S. gives notice to the lord, 
and yet the lord diſtrains and avoæus upon the feoffor, J. S. may fein 
gratis and abate the avowry, though he be a flranger ; contrary of a 
ſtranger 4vithout notice. Br. Avowry, pl. 15. cites 34 H. 6. 46. 

24. And where there is lord, meſne, and tenant, and the Ard 
aiftrains the tenant, and avows up5n the meſne, the tenant thall not 
have aid of the meſne, but the meſne may appear and plead, for 


he is party to the avowry, and this is all in perſon, as it ſeems, 


and at the firſt day, and every /tranger upon whom the avowry i; 
made may appear gratis, and plead either in abatement or in bar, 
though he be not party to the replevin. Br. Avowry, pl. 15. 
cites 34 H. 6. 46. | | | 
25. In avowry, the writ was abated, becauſe ne place of taking 
was put in the declaration, and yet the defendant cannot have re- 


turn without making avowry, though the place of taking be 


wanting. Br. Avowry, pl. 126. cites 35 H. 6. 40. 

26. Avowry was made, becauſe F. was ſeiſed of 20 acres of 
land, and held them of K. the lord, by ſuch ſervices, and alleged ſeiſm 
in N. the eftate of which F. one A. had, and after A. gave the mancr 
to T. C. now defendant in fee, and that the ſaid A. then tenant of the 
land attorned by a fenny, the eftate of which A. the plaintiff has, and 


for 20 d. arrear after the grant and attornment he awvgwed ; the 


plaintiff ſaid that H. P. was ſeiſed of the premiſſes in fee, and len d 
co the ſaid A. fer term of life, and after H. P. granted the reverj;1m 
to the plaintiff, and tus others in fee, to whom the ſaid A. attoria, 
abſque hoc that the ſaid A. was ſeiſed of any other eflate at the time 
of the firſt attornment, & c. and this is an ill plea for the one part, 
viz. the grant made to the plaintiff, and to another it went in 
abatement of avowry, becauſe it ought to have been made upon 
both; and the other matter, viz. the eſtate for life at the time ot 
the attornment, goes in bar of the avowry, and alſo there is no 
privity between F. tenant and H. P. tenant, nor any tenure be- 
tween H. P. and K. the lord, and therefore held an ill bar. Br. 
Avowry, pl. 17. cites 35 H. 6. 51. = 
27. By which Choke changed his plea, and ſaid that V. ara 
ſeiſed, and held & c. who infeoffed the jaid H. P. who gave notice 17 
HK. the lord, and after H. P. leaſed as before, & c. and after granted 
the reverſion to the plaintiff, and the tenant attarned, abſque hoc that 


the ſaid A. tenant was ſeiſed of any other eſtate at the time of the di- 
tornment ; and per Wangf. he ought to traverſe that A. had ni 


28. A- 
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29. Avowry, lord and tenant ly knights ſervice, the tenant 
Lnled for life, rendring rent, and afier granted the reverſion t9 
W. in fee, the tenant attorned, and WW. died, his ber within age, and 
the lord ſeiſed him, and for the rent of the trnant jor life arrear 
the rd avaaved, and concluded the taxing gend ard lawful by the mat- 
ter, and in the land as within his fee and feigniory, and well without 
other concluſion; and ſo fee, that guardian jhull aua upon the 
ſpecial matter, and 14 la his tenant or very t2nant, 8 Boe. 
faid the tenant did not attarn to the grantee, hir, and a good iſlue; 
for he is a ſtranger to the avowry, who can plead nothing but 
hors de ſon fee, or a thing which amounts to as much, and now 
he cannot plead hors de ton fee generally, by reaſon that the 
land is held of the lord in chivalry ; but it the renant did not at- 
torn, it is hors de ſon fee as ts this rent reſerved upon the leaſe for life, 
quod fuit concetium, and the itiue. taken ut ſupra. Br. Avovry, 
pl. 83. cites 38 H. 6. 22. | 
29. Where the 7enant hilds by 2 d. and the herd incroaches 4 d. Bat per 
the tenant ſhall not diſcharge it in wowry. Br. Avowry, pl. 91. he 3 
cites 5 E. 4. 87. per Danby Ch. J. and Choke J. may; 
in a 


by the deed. Br. Avowry. pl. 91. cites 5 E. 4. 87. 


30. Note that /evied by diſtreſe is a good plea in debt, and in In replevin, 
arowry not. And rien arrear is a good plea in avowry. Br. the GER 
. daut avowed 


Arowry, pl. 136. cites 9 E. 4. 27. upon IH. O. 
x Ky a ſtranger, 
Le. as up his very tenant, the plaintiff ſaid, this ſame H. O. lrafed tn his feme fr , oy 


which he had nothing bu' in jure ui, and prayed aid of her, and the aid granted, and after the 


fPlainiiff waived it, and faid rien arrrar the day of the taking, and per Newton and Afcue 
. this plea doth not lie in your mouth who are a {tranger to the avowry; tor a tt anger ſhall only 
plead hors de ſon fee, or a thing which amounts to as much. Br. Avowry, pl. <6. cites 22 H. . 2. 

Aud per tot.- Cur. /evied 6y diſtreſs, and fo rien aar, isns plea for a tran ger to the avowry, but 
at here the plaintiff may have aid of th fene, and then they may Have aid of the leffor, ana then 1 
all πν,,Ej plead rien arrear e diſclaim. Ibid. S. C. citedy Rep. 2-. a. in the caſe of avowrics, 


Br. Avowry; pl. 144. cites 21 H. 7. 20. S. P. 


31. Debt upon a leaſe for years rendring rent, a fender of 
the rent upon the land, and refuſal by the plaintiff is no plea z con- 
trary in avowry. Br. Avowry, pl. 149. cites 14 E. 4. 4. 

32. It a man diftrains for my rent, and gets ſeiſin, and Ireleaſe to 
lim, this is no bar to me in avowry upon the tertenant for the 
lame rent, for the releaſe is no admiſſion of diſſeiſin. Br. 
avowry, pl. 134. cites 15 E. 4. 8. 

33. Avowry was made inaſmuch as J. S. was ſciſed of 10 acres of 
land, and held of him by fealty, and 10 c. of rent of which he was ſeiſed 
as by the hands of his very tenant, and had iſſue A. and died, and A. 
married the plaintiff, and had iſſue between them, and after A. died, 
dy which he avowed upon the plaintiff as upon his very tenant by the 
manner; and the plaintiff /aid, that he held thoſe 10 acres and other 10 
acres by the ſaid rent of 10 f. and jealty, abſque hoc, that he held the 
10 acres only by thoſe ſervices where the avowry conveyed the 
tenancy of J. S. to the plaintiff, which the plaintiff did not deny; 
and per Brian, Choke, and Jenny this is no good bar, without /berv- 

Vor. III. Ff : ing 
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ing hw he came to the ene 10 acres, and t9 the other 10 acres, he- 
cauſe the plaintiff did net deny the conveyance alleged in the 
avowry, Br. Avowry, pl. 100. cites 18 E. 4. 17. 

34. Avowry may be made becauſe the plaintiff held of him 20 


acres of which, Oc. by homage, fealty, and eſcuage, notwithſtanding 


that he dies net avow that he held of him as of his maner ; and 
where a man pſeads jointe nancy in avowry with anther not named, 
he gt te fherw of ache gift and how, and it is no plea if he does 

L 405 ] not ſay that he held jointly with him, for otherwiſe he is a ſtran- 
ger to the avowry, for a ttranger to the avowry may plead in 
abatement of the avowry made upon a ſtranger, it he who pleads 
it be plaintiff, ſo that he be party to the ſuit. Br. Avowry, pl. 
101. cites 19 E. 4. 9. 

35. Replevin F taking hes beaſts in S. in D. the defendant ſaid 
that S. isin T. and made avowry for damages feaſant, to have the 
return; and per Pigot and Cur. where he ſays that S. is in T. he 

' ought to ſay ab/que hoc, that is in D. for this traverſe goes in 
abatement of the writ, and ſo he did, &c. Br. Avowry, pl. 
103. cites E. 4. 2. | 

25. In avowry by the iſſue in tail for a rent-charge intailed, 2 
feeffment of the anceſtor of the land out of which, & c. diſcharged lle 
rent, with æuarranty and aſſets deſcended, is no plea ; for the avowa:t 
3s net to recover any rent, for he 7s in prſſeſſeon by his avorory, and 

foall only have return, and therefore is no bar. Br. Avowrr, 
pl. 79. cites 21 H. 7. 9, to. Per Vaviſor J. 5 

37. Replevin and avowry made F rent-charge granted by feat: 
ſeifed to anther uſe, the plaintiff pleaded in bar to the avowry, ar- 
leaſe made by ce/ly que uſe to feoffee in uſe after the grant of the rent; 
and per Cur. becauſe the avowwry is made upon the land, as the land 
charged ta his diſtreſs, and upon no perſan certain, therefore every 

frranger, who has an intere/!, may plead in bar of the avowry. Br. 
' Avowry, pl. 61. citcs 14 H. 8. 4. | 

38. And that where there are lord, meſne and tenant, the tenaz! 
may plead releaſe made by the lord to the meſne, and the tenant 
may plead that the lord has granted the ſeigniory to a ſtranger, 
to whom he has att;rned ; and ſee 14 H. 4. 2. the record of the 
caſe of Glouceſter fee accordingly, that a ſtranger to the avowrſ 
without privity may plead in bar of the avowry, where it is not 
made upon any perſon certain; and ſo it is at this day, where 3 
man makes avowry upon the land for rent ſervice upon the ftatuit 
of 21 H. 8. and ſo it is put in ure. Ibid. : 

The defen- 39. 21 H. 8. cap. 19. / 4. The plaintiffs and defendants i 
_— worits of replegiare or ſecond deliverance, ſhall have like pleas a- 
tute intra ike aid prayers { pleas of diſclaimer only excepted ) as thongh the aviurj 
teodum & Oc. had been after the order of the common law. | 
Hann um 0 
un a Hanger: the plaintiff ſaid non tenuit generally, without alleging tenure de aliquo, and s. 
verſed the tenure alleged, but ruled ill; and held that he might have all pleas which he might have 
at the common law, belides diſclaimer ; for he might traverſe tl. e tenure, or plead hors de foo 
ut not plead non tenure geacrally at the common law. Cro. J. 127. pl. 16. Trin. 4. Jac: B. 
F.. Her v. Chap man. 5 | 
40. 32 


fees 


Avowrp. 40.5 
40. 32 H. 8. cap. 9. Enacts that u perſon, &'c. ſhall hereafter It was reſol- 


make any avawry or conufance for any rent, ſuit or ſervice, allege an * wr 7 3 
1 , . . f . „ th 

Jeiſin of any rent uit or ſervice, 77¹ the ame AVITYY OF conuſance inthe theſe worlds 

Iller of his anceſtar, predeceſſor, or his can, cr Hany other <uhoſe mult be une 


7 7 , J 7 + . 1 * 5 7 — , 5 * 0 * certtocd 
ale he pretend, 77 kave, avgue 40 years next before the mating of Es 
Juch 4νν,EGuy Gr cguiſciuce. avowant wal 

| compelled 


to allege ſoine ſeifin by force of ſome ancient ſtatute of limitation, and this was when the '2ifin was 
material, and ol ſuch torce as it could 1-t be avoided in avowry, though it was by incroachment, as 
in caſe of a rent between lord and tenant, but in cite of a reſervation or grant of a rent, there the 
deed is the title, and the commencement thereof appnars, and no incroachment in this caſe ſha!l kurt, 
nor is any ſeiſin material; ſo of a gift in tail ſince the ſtatute de donis rend: ing rent, there no ſeiſin 
is requiſite, becauſe the reſervation i* the title, and the commencement thereot appears within time 
of memory; and this conſtruction ſtands with the letter of this act, the words whereof are, viz. 
(No man ſhall make avowry and allege any ſeiſin, &c.) by which it app ars that this branch extends 
only where the avo ant ought to allege [cifin, but when no ſeiſin is requiſite, it is out of the letter 
and intent of the act, for the intent is to |: mit a time for the ſeiſin, in cates where ſeifin was required 
by law to be alleged, and not to compel any to allege it where ſeiſin was nat neceffary before. 
8 Rep. (5. a. Mich, 6 Jac. Forſter's Caſe. ——S. P. Cro. C. *o. Falkner v. Pellingham. And 
ſaid that laches of 10> or 200 years will not prejudice. Ibid, 82. by Velverton and Hutton J. 
A rent mentioned in an act of parliament, or a deed, by way of reference ts an ancient 6 
terure ought to be ſhewn, and ſeiſin proved, and fo where there is a ſaving of all rents, ( 40 ] 
for nihil certi implicat; but of a rent newly created it is otherwife, Cro. C. 215; Falkner v. 
Bellingham. —A bill was brought to be r-lieved touching a rent charged Ly witl on lands, defen- 
gant pleaded.the ſtatute of limitations, and that there had becn no demand or payment in 42 years; 
per Cur. the.Caſe in Coke's Reports on the itatute of H. 8. concerns only cuſtomary rents between 
tord and tenant, and net rent that commences by grant, or whereof the commencement may be ſewn, 
2 Vern, R. 235. pl. 218. Trin. 2691. Collins v. Goodall, See tit. Limitations (A), pl. 6. 
ſ. 4. and (M pl. 5. 


41. The avowant need nt in his avowry ſhrew ſeiſin within 40 8. C. ve 
gears, but it ſhall come in on the other fide, viz. not ſeiſed of the ? may 18 


ſervices after the limitation. 8 Rep. 65. a. cites it as adjudged ien 
14 Eliz. D. 315. [b. pl. 101.) in Warring's Caſe. . 
i | etl. 81. 


S. C. cited by Harvey J. 


42. There are 2 diverſities in law; iſt, that a Rranger to the 
avowry ſhall plead nothing but hors de ſon fee, or evhat is tantaninuit, 
and this true as to the pleading any matter in bar as to the avowry;z 
but the right Tenant, though he be a ranger to the avowry, vet being 
made party, ſhall plead matter in abatement of the avowry. 9 Rep. 
20. b. in the Caſe of Avowries. | | 

43. Another diverſity is, ⁊chen Ie for life or for years all 
have aid of one who is a flrar;cs to the avowry, and when not; 
for upon ſuch general allegation that ſuch a ſtranger was ſeiſed 
in fee, and leaſed to him for life or years, he ſhall not have aid, 
becauſe it would be in vain to grant aid when the lefſee may 
plead hors de ſon fec, ae well as his leſſor; but upon Hectal matter 
diſcliſed he ſhall have did of his lejjor, «cho is the very tenant. 9g Rep. 
20. b. in the Cate of Avowries. 

44. Lord and tenunt by falty and rent. The tenant made a leaſe 
fer years, and the leſſor had done feulty to the lord, and paid his 
rent conſtantly, and yet the lord difiruined tr'2 caltle of the leſſee for 
rent, awhere in truth none avas arrear, and avowed upon a mere 

ranger as his very tenant. In this caſe the letſec may lege that 


his leſſor was, and yet is, ſeiſed of the tenancy, ant h eflve ſhall 
| f 2 bave 
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have aid of his leſſor, and the ſalſe avowry upon a ſtranger ſhall not 
hurt the lefiee. 9 Rep. 20. Cate of Avowries. 
* 25. The lord of the manor avows the taking a direſ7 in the 
"dirs. Þ land of his very tenant, held of him as of the manor for ſuit of 
does not ap- COUTT and the beatis taken were the beaſts of the leſſee of the 
=” very tenant who was a ſtranger to the avowry, for which excep- 


ob. 108. . 
I. 121, tion was taken that he ſhould not plead to the avowry ; but be- 
C. fays Cauſe the avowry was not made cn the perſon, but upon the land, 


it waszerecd gccgrding to 21 H. 8. the Court reſolved that the leſſee ſhall not 


* 


that if L . or 
14 3 " plead any plea in bar of the avswry but hors de ſon fee, or dii- 
take the de- Claimer. Mo. 870. pl. 1208. Trin. 13 Jac. Brown v. Gold- 


nent of the {mith. 

ſtature to | 

avow, as upon land liable to his diſtreſs, as here for rent-ſervice, and ſo handle it as a rent-charge, 
P £ 


then the ſtatute is indifferent to both, that the other may defend according to the ſame rules; tor 
now the privity of the perton tenant is re moved on both tides, and the charge of the land is only in 
queſtion. Now where the avowing was only upon the land, as in cafe of cuſtomary profits, as a fine 
for alienation, or a reat-charge, there the plaintiff at common law might plead any diſcharge, though 
he were a meie ſtranger and had nothing in the land. — Mar. 167. S. C. cited by Fotter |. as 
adjudged accordingly in cate of a rent-charge. —S. P. by Raymend J. Raym. 255. ani lay; 
that as by that tatute the avowant is not tied down to avow upon any perſon in certain, but upon the 
land as within his fee or ſeigniory, ſo the tenant of the land, by the equity of that ſtatute, is allowed 
to plead any pics to fave and diſcharge his goods irom the diltrels, and cites Hob. 10S. S. C. 


S C.cited 46. The defendant awwed for rent, for that D. held of him by 
5 my <a fealty and rent, whoſe eftate the plaintiff had. The plaintiff replied 
Raym. 255. that D. infecffed W. vhs made à leaſe to the plaintiff for life, abſque Vac 
that he had the gate of D. Reſolved that the traverſe is void; 
[ 407 J for after the ſtatute of 21 H. 8. the party is to avow upon the 
land, and then it is not material what eſtate the tenant had, 10 
he occupied the land ; but before the ſaid ſtatute it had been a 
good plea, and ſo the ſtatute hath changed the law for the traveric 
in pleading, although there is not any word thereof in the ſtatute. 
Mo. 883. pl. 1238. Trin. 13 Jac. C. B. Kingſwell v. Crawley. 

47. In a fecond deliverance the defendant makes cognizarice as 
bailiff to T. M and ſet forth that T. IM. father of the ſaid T. Al. 

was ſciſed of the mau of MH. of which the land in queſtion is Farce 
and that the ſaid lands are held by fealty and certain rent, and de- 
rives the tenancy to Sir A. C. and the ſcigniory to the ſaid T. NI. 
the ſon ; ard as bailif to him makes cognizance for fealty, ut infra 
feodum & dominicum ſua. The plaintiff proteſtands quod nam te- 
net, pro placito dicit that the defendant took the caitle as in the cout, 
abſque hoc that M. the father was ſeiſed of the ſervices infra tempu.- 
The defendant demurs. Banks, Crawley, and Foſter reſolved 
that the plea was good, though no title was made by the plaintiff 
or his maſter. Reve J. wavered in the point; but the others were 
politive in it, and Banks gave the reaton, that as at the common 
law the tenant might plead any plea in bar to an avowry for a 
rent-charge, as 8 E. 4. 23. a. is, ſo now, ſince the ſtatute, the 
tertenant ſhall plead any plea to diſcharge the land from the diſire/ 
2dly, That as the ſtatute hath always been conſtrued favourzÞ!y 
for the benefit of the lord, fo it ought to be for the benefit of the 
tenant. 3dly, That it is no reaſon that the tenant ſhall _ 
| : 15 
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his goods taken, and not uſe all ways to redeem them, when not 
arty to the wrongs. Raym. 255. Raymond J. cites Mar. 166. 
Hill. 17 Car. 1. C. B. Layton v. Grange. 

43. In replevin the defendant made conuſance for an herigt as Vent. 314. 
bai to T. S. The plaintiff rephed that A. and B. as bailiffs t5 the COS, 
ad T. S. at another time made conuſance in C. B. and ſets forth the Mc; | 
record at large, prout patet, & . Upon a demurrer it was obiected :! 
that it was ill, becauſe the plaintiff did not ſet forth that the co 77 
nuſance in the C. B. was made by the aſſent of T. S. For it might be Rea. 2.4 
made by a ſtranger without his privity, to which the Court in- Med. 2: 
clined; ſed adjornatur. 2 Lev. 210. Mich. 29 Car. 2. B. R. je 
Ingram v. Bray. ſeern all to 
be S. C. but 
1 


S. P. does not appear in either.——3 Keb. 785, pl. 36. S. C. E S. P. ant judgment! 
avowant affirmed, niſi.— bid. 829. pl. 59. S. C. & S. P. and the Curt, præter Tilden, agreed 
that the conuſance being pleaded in hæc verba, it is well enough; for the condlance ap22ars to e 


dy Lis order. 


49. Plaintiff in repievin may plead riens in arrear, or any other 
plea, . though he be a ſtranger, and doth not make any title to 
the land. Reſolved. Raym. 25 8. Hill. 30 & 31 Car. 2. C. B. 


Johnſon v. Grant. | 
50. In replevin the defendant avowed, and ſhewed that A. B. 


bas ſeiſed in fee, and made & long leaſe rendring rent, and conveyed the 
rever/ion to the plaintiff, and for rent arrear he diſtrained. The plain- 
tiff replies that A. B. was ſeiſed of ne moiety, and C. D. of the ot 27, 
before this leaſe; that C. D. died ſeiſed of the one moiety, and 
this deſcended to his ſon, and {hat the plaintiff had conveyed the 
ether mciety to T. D. by leaſe and releaſe, and traverſes, ab/que hoc 
that the plaintiff was ſciſed in fee ad aliquid tempus after the ſaid 
conveyance, &c. The avowant demurred, becauſe the plaintiff 
made no title to himſelf, and that he ought to have traverſed av 
que hoc that A. B. was ſeiſed in fee tengpgre dimiſſianis, and of 
ſuch opinion was the Court, and adjudged tor the avowant, niſi g 
yet here the plaintiff had confeſſed and avoided the title made by 
the avowant. Skin. 402. pl. 36. Mich. 5 W. & M. in B. R. 
Fuller's Caſe, | — 

51. Defendant in his avowry pleads that the beaſts belong to a 408 J 
3d perſin, and not to the plaintiff, and therefore prays a return. 
The plaintiff demurs ; for on the avowant's own ſhewing he ought 
not to have return, having admitted the property of the beaits to 
be in another : -but judgment was for the demandant; for the 
Prior poſſeſſion was in him, and he has right againſt all but the 
right owner, and the plaintiff by his demurrer has admitted he 
has no property in them. Cumb. 477. Paſch. 10 W. 3. B. R. 
Barret v. Scrimſhaw. | 
52. There can be 1 general iſſue to an avowry, but ſome ſpe- 
cial point muſt be traverſed; per Holt Ch. J. 2 Salk. 502. 
Paſch. 10 W. 3. B. R. Scilly v. Dalby. 

53. 11 Geo. 2. cap. 19. Enacts, That whereas great difficulties 
often ariſe in making avoruries or conuſance upon diftreſſes for rent, 


 quit-rents, reliefs, herits, and other ſervices, it ſhall and may be lawwfut 
CT 3 10 


If 
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t and for all defindants in replevin to avory or make conuſance gene- 
rally; that the plaintifi in replevin, or other tenant F the lands and 
keel. ut, wherein ſuch dijireſſes were made, enjoyed the ſame under 
4 grant or demiſe at ſuch a certain rent during the time wherein the 
rent diſtrained jor incurred, which rent aeg then and flill remains 
due; or that the place where the dijtre7 avis taken was parcel of 
ſuch certain tenements held of ſuch honour, lordthip, or manor, 
for which tenements the rent, relief, her, or other ſervice dif- 
trained for, was, at the tine of jich diflireſs, and fhill remains 
due, without further ſeiting forth the grant, tenure, demiſe 
or title of ſuch landlord, r, or owner uch manor, any law 
or uſuge te the contrary n:twithjianudins; and 1 the plaintiff in ſuch 
action hall become nonſuit, diſcontinue bis ain, or have pudgment 
given againft him, lie defendant in ſuch replevin ſhall recover double 
colts of ſuit. | E 


(C. a) Replication and Traverſe. 


1. of On N tor a heriot af7-r the death of J. S. his tenant he- 
rictable. The plaintiff ſaid thet J. S. infegted him, alf. 
ue hc that he died io of the land, & non ailocatur ; for he „h! 
fay a%/que hec that he died his tenant ; for it may be that he leaſed 
for hte, or made a gift in tail, or that he is lord himſelf. Br. 
Avowry, pl. 142. cites 44 L. 3. 13. : 
so ere ai 2. Inavowry for rent and ſervice as lord in tail, the tenant may 
the editions rake proteſtation that he be by * forlty only, and that where the 


Brook; 8 . b EE, . N 
ee defendant avows as lord i" tail, Je has the ſeigniary in fee ; judg- 
Year->ookis ment of the avowry. Dr. Avowry, pl. 143. cites 46 L. 3. 19. 
(Frank- | . 5 ; 
amoigne.) 


3. Avowry for 20 f. of rent-ſervice. The plainti}F ſaid that he 
held by 10 5s. ab/que hoc that he held by 20 s. and as be 10 f. riens 
arrear, and to the other 10 f. nit ſeiſi, unleſs by coercion & c. and an 
ill traverſe; for this implies dauble matter, by which the traverſe 
was oufled, ond the re/? of the pea /iced. Quod nota. Br. Avowry, 
pl. 121. cites 30 H. 6. 8. 5 

4. In avowry for 10 f. the tenant replied that J. N. lord of H. 
gue efiate the tenant has in the ſeignicry, by deed, which he ſheaved, 
cenfirmed to W. S. then tenant, que eftate the tenant has in the te- 
rancy, ts hold by fealty and 5 d. &c. and the defendant rejoined that 
" L 409 ] the tenant and his anceſtors have held of him and his anceſtors tine 
out of mind, & c. by hamage, fealty, and 10s. as above, ab/que hs 
that he has the eftate of F. N. Et non allocatur ; for he ought to tra- 
verſe the confirmation, or that he who confirmed had nathing in the ſei 
gnury at the time of the confirmation, or that . S. did nat hold of 
hi; it the time, & c. and ſo he did at laſt z quod nota per tot. Cur. 
Br. vowry, pl. 120. cites 30 H. 6. 7. | 


7. 5. In avowry for damage feaſant in 2 acres, parcel of 1990 

i acres, of which the plaintiff qwas ſeiſed in fee, the plaintiff faid that 
4 the place was parcel of 800 acres, of which he himſelf was ſciſid, 
1 ebſque hoc that the place was parcel of the Iod acres, and no plea; 


for 


Abowry. 


for he aueht lo traverſe that this auas not the foil of the defendant, and 
not to traverſe if it be parcel of the 1009 acres or not; for it may 
be no parcel at one time, and be parcel at another time. Quod 
nota. Br. Avowry, pl. 92. cites 5 E. 4. 117. | 

6. In replevin, the lord avowed ar fealty, and 2 d. rent, payable 
at Chriſlmas and Faſter ; the plaintiff ſaid, that he held by jealty, and 
2 d. rent, payable at Midfjunmer, and nat at Chriftmas and Eaſder, and 
of this riens arrear, and as to the fealty he tendered, and the defendant 


refuſed, and there the defendant ſball not reply to the riens arrear, but 


Pall maintain the auvogury that it is payable at Chriſtmas and Eaſter 
or not, and fo an iſſue tendered which {hall not be tried, and as 
to the fealty when it is tendered and refuſed, the defendant can- 
not diſtrain for it after without requeſt firſt made, and this ſhall 
be made to the perſon of the tenant, and not upon the land, Br. 
Avowry, pl. 106. cites 21 E. 4. 16. 

7. The defendant avs, that one being ſeiſed in fee made a leaſe 


1 kim, and that he took the beaſts damage feaſant. The plaintf# 


leads in bar, and maintains his declaration, and Zraver/es the leaſe, 

upon which the avowant demurs, and adjudged a good traverſe. 
Brownl. 182. Mich. 13 Jac. Hyen v. Gerrard. | 

8. The defendant avowed, for that the king was ſviſvd of a ma- 
nor, and a grange parcel thereof, and granted the inheritance t9 a 
biſhop, reſerving 33 J. yearly rent, that the biſhop granted this grange 
tz the anceſtor of the avowant, in which there was a clauſe, viz. that 
if the grantee or his heirs ſhould be legally charged by Jiftreſs, or with 
any rent due to the King, Sc. then they might enter iuto B. and diſ- 
train till he gr they be ſatisfied > that afterwards the grantee and his 
heirs, upon a bill againſt them in the Exchequer, were decreed to pay 
the king 4 l. per ann. as their proportion, by reaſon whereof he 
entered into B. and diſtrained, and fo juſtified the taking: the 
plaintiff replie in bar to this avowry, &c. and traverſed that the 
defendant «vas legally charged, & . Upon a demurrer the whole 
Court held this traverſe ill, and judgment was given for the avow= 
ant. 2 Mod. 54. Trin. 27 Car. 2. C. B. Calthrop v. Heyton 

9. In replevin, the defendant avowed taking the goods as his own 
proper goods. Plaintiff demurred, becauſe he did not traverſe the pom 
perty of the plaintiff, And per Cur. this ſeems to be ſufhcient ; 
for the defendant cannot conclude to the country, but the. 
plaintiff ought to reply, and upon that replication iſſue thall be 
joined, and the property of the plaintiff muſt be proved. Co- 
myns's Rep. 247. pl. 137. Trin. 2 Geo. 1. C. B. Loveday v. 
Mitchcl. ET | 


(D. a) Traverſe. Of what. 


3. TN replevin, the defendant av9zved upon the plaintiff for certain 


ſervices, and the plaintiff ſaid, that he held of one A. who held 


ever of the defendant ty the ſervices aforeſaid ; judgment of the. 
. | FE f 4. 
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avowry; and per Marten, he ſhall take traverſe, abſque hoc that 
he held of him immediately, and ſo the matter of the plea is good; 
for it is confeſled that he cannot diſclaim in this caſe where there 
is lord, meine and tenant, and the lord avows upon the tenant 
where he ought to avow upon the meſne, but thall plead the mat- 
ter; for he Hd of the defendant by a meine fo that he cannot diſ. 
claim. Br. Avowryv, pl. o. Cites 9 H. 6. ; 
2. Repl-vin &f taking the 24th day of Auguſt, anno 17 &c. the 
defendamt avowed for amercement jor non-feaſance of fuit of ccurt, 
which plaintiff owed to the defendant at his court of N. and tha 
be ⁊bas ſimmaned to be there the jir/t day of September, anno 17 &c, 
and did nit cone, and was amerced ty 205, and avowed for the amer- 
cement, ab que hoc that he tec them the 24th day of Auguſt, prout, &c. 
and the iſſue was accepted, and yet per Newton Ch. J. and Paſ- 
ton J. the traverſe 44 ts be, abſgue hac that he took them befere the 


ſaid firft diy of September, for it he took them any day before the 


firlt day of September he did wrong, for he cannot diſtrain for 
ſuit before the Cort 3 quod nota bene. Br. Traverſe per &c. 
pl. 93. cites 21 H. 6. 39. 40. | 


$5: ;cites 21 H. 6, 39. 


3. In replevin, the defendant ſaid, that J. P. was ſeiſed in fee of 
the mauer of O. and IF, P. wes ſeiſed of 20 acres of land in fte, 
of which re place where, &c. is parcel, and held of J. P. as if the 
manar ofsreſaid by foalty, and to be bailiff, and to anſwer the frejits 
A, of which Groot &c. and that J. P. leaſed the manor 10 
T. C. fer term fer life, and the tenant attorned by virtute cujus ſciſtus, 
Sc. the e//ate of which W. D. the plaintiff has, and at ſuch a court 
the plaintiff was chaen tailff of the manor fir one year, accerding t. 
the cuſtom, and the plaint'fF refuſud, by which the defendait as bailif 
of ihe ſaid T. C. avα d the taking upon the plaintiff as upon the very 
tenant of the faid J. C. his maſler by the manor. Markham ſaid, 
Richard and Robert were ſeiſed of the land, &c. before the 
taking, and leaſed to the plaintiff for term of years, virtute cu- 
jus he was poſſeſſed, &c. at the time of the taking, ab/qre hoc thot 
he had any thing in the franktenement at the time of the taking, and 
an ill traverſe, per Cur. Fulthorp ſaid, the traverſe ſhall be, abſ- 
que hoc that he had the eſtate of the ſaid J. P. at the time of the 
taking. But Porting. ſaid, No; for it may be that he is a diſſei- 
fur, and then he has not his eſtate ; quære inde; but the tra- 
verſe was taken after, ab/que hic that he vas ſeiſed in fee at the 
time of the taking, and then well, Br. Avowry, pl. 58. cites . 
22 H. 6. 34. 5 

4. Avowry upon replicatian of taking in S. the defendant made 
conuſance as bailif of A. for a ſeigniorj and rent arrear, by which he 


tk in D. and impounded the diſtreſs in S. and the plaintiff the ſume 


any broke the pound, and tock out the 7 and the defendant test them 


7 S. aforeſeid, and 2 good plea, without traverſing the place where, 
Ec. tor the defendant has juſtified two takings. Br. Avowrp, 


pl. 13. Cites 34 H. 6. 18. 
| | 5. Avowrſ 


 Avowry, 


xt. Avowry for tenure of 2 acres by 20 f. the plaintiff ſaid, that 
be * held thsſe 2 acres, and 2 other acres by 12 g. abſque hoc that he 
held the 2 acres by 20 5. and well, per Brian, and he cannot do 
otherwiſe ; but Keble e contra; for the quaztity of the ſervices 
may be taken by Proteſtation, and traverſe that he did not hold the 
two acres only; quzre, Br. Avowry, pl. 87. cites 8 H. 7. 5. 

6. In ayowry, the defendant alleged ſeiſin of homage, fealty and 
rent, and fir the rent arrear he avowed, there the plaintiff cannot tra- 
verſe the fin of the ſervices but only of the rent; quod nota z by 
which he did ſo, and rat the ſeiſin of the ſervices by preteſlation ; 
quod nota, Br. Avowry, pl. I. cites 26 H. 8. 1. | 


a rent-charge ; the plaintilF replied in bar, that the defendant took tha 
diſtreſs without the privity or command of T. S. and that ſuch a 
day J. S. had firſt notice thereof, and immediately difavowed the 
taking, Upon demurrer it was adjudged, that this replication 
is ill, for he ſhould have traverſed the being bailiff. 3 Lev. 26, 
Paſch. 33 Car. 2. C. B. Dobſon v. Douglas. 7 | 

B. In replevin for taking his horſe in a certain place called the 
Common Marth, the defendant pleaded that he took it in a place called 
the Plott, and traverſed the taking in the Common Marſh, unde petit 
judicium de narratione, &c. and pro retorno habend. he made conu- 


fance under his maſter's command for rent arrear. The plaintiff 


replied in bar of the conuſance, and traverſed the ſeiſin alleged in 
his maſter ;z per Cur. the traverſe of the place is only in abate- 
ment, and the making conuſance pro returno habendo is right; 
for otherwiſe he could not have a return and damages, but the 
plaintiff ſhould not have traverſed the matter of this conuſance. 
1 Salk. 93. pl. 1. Paſch. 2 W. & M. in B. R. Foot's Caſe. 

. In replevin, the defendant avowed, for that M. R. was 
ſeiſed, and made a leaſe to hint for one year, and ſo juſtified the 
taking, &c. damage feaſant. The plaintiff replied, that true it is, 
that IV. R. was ſeiſed, &c. but before he made a leaſe to the defendant 
he made another to the plaintiff, which is /7i/l in being and not de- 
termined ; if the plaintiff traverſes the leaſe of the defendant it is 
good upon a general demurrer, being only in the nature of a 
double plea, but upon a ſpecial demurrer it is naught. 3 Salk. 
353- pl. 4. Paſch 9g W. 3. B. R. Anon. 

10. In ſome caſes the defendant in replevin alleges property in 
himſelfor another, with a direct traverſe; and in ſome caſes the plea 
is, that the property is in the defendant, and not in the plaintiff, which 
is tantamount to a traverſe; for the words (et non) make a tra- 
verſe ; and per Cur. it will be good both _ and there ſeems to 
be no difference, for the defendant might have pleaded property 
in abatement or in bar, and it would have been good without a 
traverſe, and ifſue ſhould have been joined upon that, and there- 
fore making conuſance or avowry that the property is in himſelf 
ſeems to be ſufficient. Comyns's Rep. 247. pl. 137. Trin. 2 


Geo. 2. Loveday v. Solomon Mitchell. 
| (E. a) 


7 In replevin, the defendant made conufance as bailiff to T. S. for 
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4115 — Avowry. 


(E. a) Where the Sn, and where the Tenure 
ſhall be zraver/ed. 


IN replevin the defendant avowed, and alleged ſviſin of the 
ont by the hands of the Plains it is a good plea that he never 
vas ſeijed 6 by 122 hands ; for the fe iu in avowry is traverſable, and 

it ic 7:9 eftappel for the defendant ? 2 ſhes ww grant of the ſervices made tg 
L 412 ] bins by fine and deed Ui the plaintiff, by which he attorned of the fealty 
5 ad . ſervices due, becauſe the ſervices are nat expreſſed. Br. 

Avowry, pl. 67. cites 24 E. 3. 26. 50. 

2. In tre -/paſs the defendant juſtified, becauſe the plaintiff eld 7 
J. N. by v fealty, one mark, and 4d. and the defendant as bailiff of * 
N. dif 1 jor the rent of one year, and alleged ſciſiu, &c. and the 
plaintiff ſaid that he held by the rent of Ad. and fealty, alſque hoc 
— he holds by one mark, prout, &c. And per Cur. he may tra— 
verſe the tenure in treſpaſs, though ſeiſin be alleged; contra in 
eviwry, Note the diverſity. But in treſpats it is not good ; for 

he hall jay, abſqre Hoc that he Bold by one mark, fealty „and 4 d. by 
which he ſaid fo; for the deſendant did not FI /e that he held jy 

| ene mark only. Br. Avowry, pl. 115. cites 10 H. 6. 

Bu: it is no 3. In avowry it 18 ½ plea that he Kells of J. N. at/que 1 that he 
Pies of e holds of the d. ofendant ; for he ſhall not traverſe the tenure ; but 
J. V7 he may /ay ow hors de ſon. fee, or —_ m. Br. Avow ry, pl. 118. 


gue hic that Cites 10 H. 6. 


75 defer. 
dart was ſciſed by the hands, &c. Br. Avowry, pl. 116. cites 10 H. 6. 6.—But abſque hoc 1hat he 


Was ever feijed after the limitation, is a good plea z per Cur, Note the diverſity. Br. Avovry, 
pl. 1:6. cites 10 H. 6. 6. 


1 4. Avowry, becauſe V. B. held certain land, 1 65 which & c. of one 
= = J. 5. as of his manor of F. by homage, fealty, and eſcuage. The 
S. C. plaintiff ſaid that he held of the lord by a halfpenny and fealty, &c. 
abſque hoc that the lord was feiſed of the reft of the ſervices, wiz. 
hzmore and eſcuage, & c. Littleton J. ſaid, you ought to traveric 
the /enure by ſervice of chivalry ; for if he Jenics not. the tenure, 
the L:moge and eſcuage are incident, though he was never ſeiſed. 

Br. Avowry, pl. 96. cites 7 E. 4. 27. 
. But ſciſmn of homage may be traverſed in a fer tenure by 
rent and hemage ; for this is ſocage, to which homage is not inci- 

| dent; contrary to knights ſervice. Ibid. 

Where the 6. If a man increaches ferwice of the ſame nature as the tenure is. 


word eu, As if a man holds by 124. and the lord incroaches 2 8. chere he 


r that tee 
2 . ” ** ſhall traverſe the ſeifin. Br. Avowry, pl. 96. cites 7 E. 4. 27. 


bolts of him But where he incroaches a thing F another nature, as if 
- «ther fer 7 8 
%% upon ſocage tenure he ineroaches ſervice of chivalry, there the 
tenure ſhall be traverſed, and not the ſeiſin. Ibid. 


ere due, at 


fea! ty, rent, 
and ſuit »f court, and alleges ſeifin of all, and for the rent arrear avoiws, where the true terw? 


was by jeaity and rent only, In this caſe the tenure of the ſuis is not material, becauſe it i“ of 
—_ be⸗ 
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uber as) ty and nature, and the tenancy originally was not charged with an ſervics of ſuch 
nature as ſuit is, and ſo the tenure is traverſable; but if the rent was 2 8. a year, and che lord vers 
ſeiſin of 3 8. without coer-10n of diſtreſs, there, becauſe the tenancy is charged with ſervice of ſuch 
nature. and it is not to e preſumed that the tzyint would voluntarily pay wore than he ought, there 
the ſeiſin iu avowry is traverſable, and not the teaure. 9 Rep. 33. a. Paſch. 42 El.z. C. B. Buck- 
nall's Caſe. —-—Cio. E. 94. pt. 4 . S. C. the; ury found the tenure by fealty and rent only, aud not 
by ſuit of court; and the Court held that it wes tound againſt the avowant; for in an avowry all 
tlie tenure alleged is material, but ia treſpaſs or reſcous if any part is found it is Tuikicient. 


8. Aud in avowry upon tenure F t2v9 acres by tav9 pence, the 
tenant may ſay that he holds the one acre only 2d. abſque hoc that he 
| beld tas by 2d. Br. Avowry, pl. 96. cites 7 E. 4. 27. | 

9. And per Pigot, this caſc was adjudged that where a man 
avs for tenure of a hawk aud fealty, and the ether favs that he 
helds of h:m by fealty and a Pore, and traverſes the ſeiſin of the hawk, 
this was held no plea; for he ought to traverſe ab/gue hc that he 
bids by fealty and a Bar, for this is of another nature than the 

firſt ſciſin was, and ſo above he ought to traverſe the tenure and 
not the ſeiſin. But Jenny and Danby Ch. J. held that he ought 

to traverſe the ſciſin, well enough. And Brooke ſays that the J 413 J 

beit opinion of the Court was with Catciky, Littleton, and Pigot, 

as it ſeems. Br. Avowry, pl. 96. cites 7 E. 4. 27. 

10. In replevin the defendant avowed jor fealty and 20.5. rent. 

The plaintiff ſaid that he held by 2 d. fer all fervices, and as to the 
"reſt not ſerjed, unleſs by coercion (of diſbreſt. Jenny ſaid, you ought 
10 ſay abſque hoc that he holds by 28. but Brian ſaid, No, the 
ſeiſin ſhall be traverſed in avowry, and not the tenure. Br. 
Avowry, pl. 99. cites 12 E. 4. 7. 

11. Where the plaintiff confeſſes the fame tenure at is in the Bil, where 
avoawry, and of the ſame nature, bit he Lolds by lefs rent, there the ige 
plaintiff all anfaver to the ſeifin ; but if the defendant avows for ſer- reptevin 
dice of chivalry, and the plaintiff ſays that he holds in forage, there he ps : 
ſhall traverſe the tenure and not the ſeiſin; per Nele J. And . pgs 
per Brian Ch. J. this is a good diverſity. Br. Avowry, pl. 104. 4 de 
Cites 20 E. 4. 16. | keit of Lim 


| one acre by 

himage, fealty, and eſcuage, and, 2 c, rent, and alleges ſ:iſi» by the hands of the plain i as hs very 
tenant, &c. and for 25. rear at Eaſter he avowed. Voviſor ſaid, advocare non; for von held this 
acre by fealty and 2 d. of u' e ſerrices, &c. abſyre hoc that you hold if us ty 'omage, feal: ys and ef= 
cuage, and 2.5. reut mzds & j-rma, &, Per Hasen, you ought to traveric the ſciuu, and not the te- 
nure as here; for r efcuage made the knights ſor V0, and Je defendant has aged fein of the other 
ſervice, and not in the eſcuage, therefore le ſhill traverſe the ſeiſin of them, viz. ot the 2 s. and of 
he homage; for all this may be ſocage, and theretore he tr verſed the ſelſin of that which made the 
ſocage tenure, but not the ſervices of that which made the ſervice of chivalry. A per Huffey, 
in ar ry f.r tenure by 10d. and alleges fein, &c. the plaintiff may ſay that Le f,, bm by a 
mera, abſque hee that he Heldt by 10 d. and not arſwer de the ig, quod Prean coucitle 

did. > | 


12. In reptevin the. defendant alleged hat the plaintiff held by 
fealty and 5 s. rent, and ſuit of court, from 3 weeks to g weeks, & c. and 
by ploxwing his land tavo days in the year, aud by 1 d. of aid, and alleged 
ſeiſin, — arrear of the land and the 1 d. of aid he avaaved. Briggs 
by proteſtation ſaid that be did not ld by the rent of 5 5. out held 
by fealty and 1 d. rent, and ſuit of court twice a year, viz. ſuch a day 
fer all ſervices, abſque hoc that he holds to plow his land, or was or 


feet 


413 Avowry. 


ſciſed of 1 d. of aid, and of ſuit to his court, prout & c. and it way 
agreed that the proteſtation was well taken, becauſe the dend 
did nat avew for the rent | mentioned | in the proteltation per 
| Choke J. Br. Avowry, pl. 108. cites 21 E. 4. 64. 
Bs? where 13. And note that of /uch things wheresf he confeſſes parcel in ths 


be confe/fes ſame tenure, he ſhall not traverſe the tenure, but anſwer to the 


—_— poſſeſſion or ſeiſin of it. Ibid. 


tenure, then | | 
notwithſtanding the ſeiſin of it before, he may traverſe the tenure. Ibid. —— Fs where a man 17. 


by fealty and a bocye, and the tert avows for rent or ſuit, the plaintiff may ſay that he holds by the 
fealty and horſe, abſque hoc that he holds by rent or ſuit, and not anſwer to the ſeiſin, becauſe th: 
incroachment of another thing by which the tenant does not hold, is void, and the ſeiſin of it i. 
void; but contra of incroachment of ſuch thing by which the tenant holds in fact; as where he 
holds by ſuit once a year, and he incroaches from three | weeks | to three weeks, or if he holds by 
2d. and he incroaches 8 d. in thoſe cates he ſhall anſwer to the feilia, Note the diverſity. Ibid, 


For where 14. Avowry rhon a ranger to the replication. The plaintiff 
they dent ould have traverſed the tenure, and was not ſuffered, becauſe he 


agree in be- ; | 
rare, as the Was a ſtranger to the avowry, and fo it ſcems that the avawory wat 


onc ſays ſer- mage upon the perſin, and net upon the land, as by the ſtatute 21 
vie H. 8. but it does not appear, becauſe it is ill reported, and in 
the cler ſz» AVOWTY he alleged tenure by homage, fealty, and eſcuage, and 209. 
cage 2 2. rent, and for the rent arrear he avowed, &c. and the rah 
m__— faid that he Boldt by ' homage, fealty, and 20 f. rent, abſque fie 
traverfable. that he holds by homage, fealty, eſcuage, and 20 f. rent, and no plea, 
Ibd.—— without ſaying, and as to the rent rien arrear, and then a good plea to 


But where : es: : 
ed traverſe the tenure as above, Br. Avowry, pl. 2. cites 26 H. 8.6. 


in tenure, ; 
but net in the parcels or ſeiſin, there the ſciſin is traverſable, and not the tenure, Note the divzifi'y, 


Ibid. 
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* 4 Rep. 9. 1g. But where a man holds by rent and ſervice of chivalry, aud 
— "Cake the lord and his anceſtors have been always ſeiſed of the rent, but nt 
thatthis the homage nor ward, yet if the ward falls, he ſhall have the 
epinion of ward of the heir; for & ſeiſin of the rent ſuffices to be ſeiſed of 
1 the tenure, as to this purpoſe. But Brooke ſays otherwi/: it 
© be law; ſeems of making avawry. Br. Avowry, pl. 96. ſays it was held 
vor the caſe by the ons of both benches, Paſch. 7 E. 6. | 
_——_ 16. It was ſaid that anno 23 H. 6. it was held by all the 
er caſe, © juſtices, that in avowry wques ſeiſie generally of the ſervices is no 
plea, but ſhall be compelled to traverſe the tenure. Br. Avowry, 
L 56. | | 
. I . But unques ſeiſie, generally of ſuch a parcel of the ſervices aſter 
the limitation, is a good plea. 1 id. | 
18. Or unques ſciſie of the ſervices by his hand is a good plea. Ibid. 
19. But per Priſot, if a man incroach 20 f. upon me by coercion f 
diſtreſs, who do not hold of him, I (hall not avoid it by taying that 
the ſeiſin was by coercion of diſtreſs, but ball be compelled ts tra- 
verſe the tenure. Ibid. | ; 
20. But where it is a tenure by fealty, and the lord incroaches 
rent, he ſhall /ay that he holds by fealty only, and as to the reft ſeſid 
by coercimn of diſtreſs. Ibid. | | 
21. In replevin, &c. the defendant jw/ified the taking, 5 
| ir 


8 


, HR TY 


DD ww aA &A. 6 wo ww 


 Abowry: 


fir that the locus in quo, Wc. was the freehold of C. and that he as 
orvant took the cattle there damage feaſant ; the plaintiff replied, that 
lang before C. was feiſed, one J. S. a flranger was ſeiſed, and fo con- 
«red a title to himſelf from FJ. S. but took no traverſe to the free- 
hold alleged in C. The Court held clearly, that the plaintiff 
ſhould have traverſed the freehold of C. and Williams J. faid it 
ſhould have been thus, (viz.) ab/que hoc, that the ſame was the 
rechbold of C. tempore captionis, and judgment for the avowant. 
Bulſt. 48. Mich. 8 Jac. Pompier v. Chamberlaine. 
22. Avowry ſet forth that C. was ſeiſed of one meſſuage, ta» 
bzrns, ene mill, Sc. and 100 acres of land, Sc. in W. and held 
them of B. by 2 f. rent, fealty and ſuit of court; the plaintiff re- 
plied that C. held 40 acres byg 5. rent, fealty, and ſuit of court, abſque 
her, that he held modo & forma. The queſtion was whether he ought 
to traverſe the ſeiſin or the tenure, and it was likewite objected 
that here was double matter, for that the concluſion ſounds in 
bar of the avowry, and likewiſe in abatement of it; but Hobart 
and Winch (only preſent) held the traverſe good and not double; 
and Hobart ſaid that true it is that if the lord had ſeiſin of more 
than the very ſervices, in this cafe it may not be avoided in 
avowry, and no falſe tenure ſhall be avoided, &c. but when he 
joins another falſity, and that is in the quantity of land. Now 
the falſe quantity of the rent had made the tenure traverſable, 
and the judgment was commanded to be entered accordingly. 


Winch. 18. Mich. 19 Jac. Davies v. Turner. 


(F. a) Judgment. How. Writ of Inquiry, and 
Coſts, and Damages. 


1 BY judgment in avowry, the defendant ſhall not have by. 
this /cire facias, for he has only return, which does not 
prove any ſeiſin; for he ſhall t recover rent, and thereſore 
cannot have ſcire facias of the rent, nor of the arrears to reco- 
rer them, quod nota by award. Br. Avowry, pl. 79. cites 21 E. 3. 
2. Where demurrer is upon plea in abatement of avowry, the 
judgment ſhall be to arfever over, and it is not peremptory; per 
Finch. and the reporter. Br. Avowry, pl. 31. cites 48 E. 3. 8. 
3. Avowry for rent and ſervices, the plaintiff was nonſuit, and 
the defendant had return, and the returns habende was returned ni— 
hil, by which wwithernam iſſued, which was in the end pore per da- 
digs & ſalvos plegeos, the plaintiff 72% anſwer as well our lord 
the King for the contempt, as the party of damages and injuries done 
to him, where damoges at this day were not given to the defendant 
in avowry, and the fheriff returned nihil, by which ſued 3 capias”s 
end exigent, and the plaintiff was outlawed, quod nota, and ſued 
charter. of pardon thereof againſt the defendant, who came and 
counted of damages, and all as above, by which the plaintiff de- 
murred, and by the beſt opinion, becauſe the defendant cannot have 


damages upon the avoxury, he ſhall net have damages upon the wwither- 
: 7 na "mn 
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Browal. 
172. Tur- 
ney v. 
Darnes 

S. C. held 
accordingly 
by two jul. 
tices. 


L 45 J 
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Avowry, pl. 89. cites 9 I. 7. 22. 


In replevin 
the de ten- 
E210! vowed 
for a rent- 
charge, tlic 
plaintiff 
p.caged in 
bar non con- 
ceſſit; iſſue 
vat taken, 
and the jury 
feurd the 
24. He of tre 
caitie but 
net the ar- 
7.71. 7 he 
Court held 
that he 
might h. ve 
Bis judg- 
ment ac- 
cording to 
the common 
faw, but 


the words of trained ; and thi; ion the avs 
) have judz ment for ſuch ur trages, or ſo much there. as the gat 
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th: ſtatute 


being that :t 


na! ve 


Hall have execution as the lab ſhall require. 


Avbowrp, 
nom which is founced pon it. But Brooke ſays, that at this day da- 
mages are grven in avowry for rent or ſervices by the ſtatute of 
{21 H. 6.3 capitulo 19. Contra for damage feaſant. Br. Da- 
mages, pl. 16. cites 35 H. 6. 47: 

4. Where a man dgrαανν,§ꝗ r homage, fealty, &. ie he may 
Pave t9 be made io him, there he ſhall have the ſame thing. Br. 


5. But where he diſtrains ha thing awhich ts paſty as ſuit of 
court, reaping ef corn, &c. there he niay diſtrain, and yet ſhall 
nat heave the thing bit damages by the diſeretion of the juſtices, 

uod nota. Ibid. | 

6. 21 H. 8. cap. 19. / 2. In any replegiare or ſecond deliverance 


for rents, cuſtoms, ſervice, or damage fraſant, if the avowry, conuſonce 


or /uſtification be found for the defendant ; or the plaintiſ be nanſuit 
er ether ati l, the defendant ſhall recover ſuch damages and cf. 
as the plain, f ſhould have had if he had recovered. | 

7. In replewin 6g O. againjt A. B. and C. for taking a horſe, 
A. avowed, and Þ. & C. made conufarce for 11 d. rent ſervice ar- 
rear due by O. to A. and found for the defendants, and 2 d. da- 
mages to al] 3 deſendants; and judgment was given accordingly, 
that they ſhould recover damna ſua prædicta per juratores aftetia 
&c. but becauſe B. ang C. made conuſance generally, and nt as 
b ner as ſervants io A. and the conuſance in itſelt a title and a 
juflification in the right of another, and damages given to all 3, 
and B. and C. who made conuſance had no right to recover any 
thing, the judgment was reverſed. Yelv. 108. Mich. 5 Jac. B. R. 
Owen v. Williams. | 

F. 17 Car. 2. cap. 7. fe 2. When any plaintiff in replevin ſhall 
be nohſi it b. tore iſſue joined in any of the King's courts at Weji- 
mzhijte;, the dyendunt mating a ſugg, ian in nature of an aviry or 


A 
auc, for ſuch rent, to aſcertain the Court of the cauſe of dijireſ:, 


COHN; Ant. 


the Court 11451 is prayer ſhall award a writ to the ſheriit, to en- 


quire by te caths of 12 menu touching the ſum in arrear at the 
time of ſuch diſtreſs taken, and the value of the goods diſtrained, 
and thereupon notice of 15 days ſhall be giver; ts the plaintiff or his au- 
tornzy of the fitting of ſuch inquiry ; and upon the return of ſuch in- 
qrifction, the defendant ſball have judgment to recover agaiuſt th: 
plaintiff the arrearages of ſuch rent, in cafe the goods diſtrained ſhall 


amount unto that value, and in caſe they fhall nat, then ſo much as the 


value of the ſaid grids all anicunt unto, together with his coſts, and 

9. Aud in coſe fuch plaintiff ſball be nonſuit after conuſance or 
avowry made, and iſſued joined, or if the verdict ſhall be given 
againſt ſich pi tiff, Hen the jurors ſball at the prayer of the deſen- 
dant irquire ching the arent, and the value of the gecdt dij- 
wart, or he that makes :511uſance, ſhall 


diſtraincd amount unto, togeth:r with his cofts. 


gigen by the fame jury that tries the iſſue, they doubted if it may be ſupplied by writ of inquiry, 
2.4 it 061.3 2 new calc rey would adviſe ; but afterwards in Trin. 21 Car, 2. it was reſolved aftet 


ſeveral 


Avowryp. 416 


ſeveral debates that it cannot be ſupplied by writ of inquiry. Lex. 255. Mich. 20 Car. 2. B. R. 
Sheape v. Culpepper.— Vent. 40. Ward v. Culpepper, S. C. and the Court held it could not be 
ſupplied by writ of inquiry; wherefore he was bid to take his judgment, quod returnum haneat 
averiozum at the common law. Sid. 389. pl. 12. S. C. and the Court held that it could not be 
ſupplied. Raym. 170. S. C. ruled, that judgment ſhould not be entered upon this finding, but the 
avowant may have judgment at the common law if he will, and then the plaintiff is put to a ſecond 


deliverance. 
In a replevin removed by a recordari there was a nonſuit for want of a declaration, whereupon the 
e-fendant made a ſuggeſt ion and took out a writ of inquiry on this ſtatute; the plaintiff moved to ſet 
it aſide, beeauſe the nonſuit happened through the ſud4ain jickneſs of the perſon employed t praſcrute; 
er Cur. this new ſtatute having “ taken away the writ of ſecond deliverance, hath made the plain= 
uf remedileſs, unleſs we help him, and therefore we will endeavour it as far as we can, and ordered 
that the defendant ſhew caufe why he ſhould not accept of a declaration upon payment of coſts, Vent. 


6. Hill. 21 & 22 Car. 2. B. R. Playters v. Sheering. 


For more of Avowry in general, ſee Diſtreſs, Heriot, Li- 
mitations, Meine (O) (P) (QO), Repievin, Traverſe, and 
other proper titles. 


Authority. 


(A) Nat ſhall be ſaid a good, and what a bad, or 238 


ol. 328. 


voi Authority. e, 


II. IF a man ſigns and ſeals a leaje cjecthment intended, but does 

not deliver it, and at the ſame time ſeals and delivers a letter 
ef attorney, in which he recites, whereas Le by indenture of leaſe, 
b-aring ſuch a date Fc. (which is true) hath demijed of B. juch 
land, habendum &c. Now theſe preſents witneſs, and he makes F. &. 
his laauful attorney ta deliver the ſaid indenture uon the land, as his 
deed; though according to the proper ſignification of the words, 
the leaſe ought to be taken to be delivered by him, and ſo this 
letter of attorney void to deliver it again, for this cannot be an 
indenture if it was not delivered, nor can it be a demiſe, as it is 


recited, if the leaſe was not delivered; yet all parts of the letter 


of attorney being laid together, and the intent the parties, and 
proof being made that the leaſe was not delivered, but only ſigned 
and ſealed, it appears that this was only an improper expreſſion of 
his intent, by calling it an indenture and a aemiſe, tor if he had in- 
tended that this was an indenture ſealed and delivered, this letter 
of attorney to deliver it upon the land need not have been made. 
Mich. 24 Car. B. R. between Emery and Ceke, per Curiam, 
ſcilicet, my brother baron [Bacon] and myſelf ruled it upon evi- 


dence at the bar.] 
3 2. A 
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2 Roll Rep. 
390. S. C. & 
S. P. held 
accordingly. 
Godb. 
258. pl. 452. 
8. C. 


Authority. 


2. A letter of attorney was te make ſeiſin to Jabel ſecundum for- 
mam charte, and afterwards the ferffor razes the word Iſalel and 
puts in Godfrey; the attorney cannot make livery to her, becauſe 


it ought to be made to him as it is in the deed now, but not [as 


it is] in the letter of attorney. Arg. Litt. Rep. 144. cites 25 
All. 6. | 

. If a teſtator deviſes land to an infant, he cannot deviſe tha; 
J. S. ſhall leaſe the land in the name of the infant deviſee, and if he 
does it is void; for it ſhould in law then be the leaſe of the in- 
fant, who cannot make any; «nd none can authorize any to make 
leaſes in the name of another, but of him in whoſe name the 
leaſes ought to be made. Cro. E. 734. pl. 1: Hill. 42 Eliz, B. R. 
Pigot v. Garniſh. "0 

4. A man cannot make an authority, power or warrant !rrew%- 

cable, which by law, and in its own nature, is revocabie. 8 Rep, 
82. a. Trin. 7 Jac. reſolved in Vinyor's Cafe. 
F. A letter of attorney was made to J. S. for furrendring ſuch 
a copyhold, and did not ſay (for him and in his name) ; Yelverton ]. 
ſaid, that the letter of attorney is lame for this cauſe, for other- 
wiſe the copyhold might be the copyhold of him that ſurrendered 
by virtue of the letter of attorney, and ſo he ſhould ſurrender his 
own copyhold ; but Tanfield contra, becauſe he faid in the letter 
of attorney that (he did con/iitute and appoint, and in his ſtead and 
Place put) which are as full as if he had ſaid (in his name), 
Brow]. 94. Paſch. 5 Jac. in Cafe of Stamford and Cooks. 

6. An authority was given to an attorney ad petendum, recipien- 
dum & recuperandum money from a debtor. Reſolred per Cur, 
that ad recuperandum is ſufficient warrant to make an arreft, be- 
cauſe it is an act by means whereof he ought to recover. Palm. 
394. Mich. 21 Jac. B. R. Randal v. Harvey. 

7. Authorities by letter of attorney are either general or ſpecial, 
as a letter of attorney may be to ſue in omnibus cautis motis & 
movendis, or to defend a particular ſuit. Sir Philip Sidney when 
he went to travel gave Sir Thomas Walſingham a letter of at- 


torney to act and /ell all his land, and all his goods and chattles, and 


it was held good. 1 Salk. 96. Paſch. 13 W. 3. in Caſe of 
Parker v. Kett. 5 | | | 

8. Where a man doth any thing by the expreſs order of another, 
it is as good as if done by himſelf; as where one expretsly 
orders J. S. to fign a deed, which J. S. did afterwards ſign, this is 
good as one determinate act. But where a deputy doth any thing 
by virtue of a general deputation it mult be where a deputy may be 
made by law, per Cur. 8 Mod. 365. Paſch. 11 Geo. in Caſe of 


the King v. Biſhop of Cheſter, 


(B) Phat 


Authority. 


(B) II bal ſhall be @ gend Execution of an Au- 
- thority. 


11 VIDE for this Co. Litt. 112. b. 113. and the Iriſh caſe of 


tenures, ] | 
2. A. deviſes lands in tail, and if the dinee dies without iſſue, on F. 26. 
3 . by / . . I 1 * Fi. 5. Leu. 
that it Soarid be joid by his jon in law, he then havirg 5 ſons in Ls 
law, and dies, and after one of the jons in law died in the life of C. adjutg- 
the donee, and after the donee dies without iſſue; the 4 ſurviying d Ee 
. - = . In gl. 
firs in law may fell it, becauſe they were named generally ſons in vier a 
law, not by particular name, and it may be ſold by all, and the 291. S8. C. 
words ate ſatisfied by the plural number. Hill 26 Eliz. B. R. E 
between Vincent and Lee, adjudged upon a ſpecial verdict. Co. Back 7 
. | | cordingly.— 
Lit. 113. 1. | Le, 285, 
280. pl. 387. 
Lee's Caſe, S. C. adjudged accordingly. 3 Le. 1c6. pl. 155. S. C. in totidem verbis 8. . 
cited by the name of Rowland v. Lee as adjudged. And. 145. in pl. 193. S. C. cited, D. 177. 
a. marg. pl. 32. but if they had been named by their ſeveral proper names, as A. B. C. D. & E. we 
ur lver could not have ſold. 


3. If a judgment be aſſigned to the King in ſatis faction of a debt 
due to the King, with a proviſo that / the barons of the Exchequer, 
er an; tios of them revoke it, that it ſhall be void; and aiter 3 of 
the barons revoke it, (there being four) as it ſeems, this is a good 
rerocation, for if three revoke it, two do it. Co. 5. Hoe 91. [Lb. J 
reſolved.] | 

. But if the words had been, that if the barons or any two of If a charter 
them intly or feverally revite it &c. there 3 of them could not re- 2 r e. 
voke it, for this is neither jointly nor ſeverally. Co. 5. Hoe 91.] a leder ot 

attorney to 

4 or 3 jointly or ſeverally to deliver ſeiſin, two of them cannot make livery ; becauſe it is neither by 
them 4 or 3 jointly, nor ally of them ſeveraily. Co. Lit. 181. b. 


5. If the King grants a warrant to 4, ſcilicet, the treaſurer, 
chamberlains, and under-treaſurer of the Exchequer, by which 
the King gives power to them, or any 1 of them, zo pay out of 
the King's treaſure the coſts and expences of any man who ſhall —a— 
be employed in the ſervice of the King, and after two of the ſaid * * Fol. 329. 
four give a warrant for the payment of a certain ſum to J. S. this 
da good warrant, though neither all four nor one only did it, 
Dubitatur, Co. 11. Earl of Devon. ] 

[6. If a warrant be made to 3 or any one of them conjundtim & ing 
dvi, toarreſt F. S. upon wes though this be joint and ſeveral, M Was. 
yet two of them may execute it, becauſe this is in execution of juſtice, S. C ad- 
and therefore ſhall be more favoured than other things, and per- ae 
haps the two may have a better opportunity than the 3 ſhall have 5.4 G51. 
at another time. Mich. 15 Jac. between Lovet and Ludlam Ch. J. ſaiè 
judged per Curiam; this being moved in arrett of judgment, my ” 

Vo“. III. 8 . 


= | Authority. 


judced, 245 where an ampli was partly upon a deliverance upon ſuch a 
Eliz. ina axreſt. ML. 4 Jac. B. R. in a recous againſt Dale & Crosby, per 
þ | X Per 


ca ®, Ween a 8 _— . 
8 nſield. M. 11 8 . R. adjudged. 14 Jac. B. R. between 


— 
2 * 
Py 
— 
. 
1 
- 
- 
» 
4 


- 
— 


* 45 ! 
= » >. , 7 - 4 * {am U 1 * 
4444 „„ ha t4df is — 10 'CUs 


2 2 | EP 1 1 ? a TITE: d 1 TEL Coy a +$ow7 1 
MN 2nd 0 3 141 3 % naa zee 1 au N 1 O. * | a! 14 \ Ve! % > 1411 - 


406. 58 C d 

Eu. in Caſe or Flo S v. King. mus che judgment in the princly eie was given o another 
Rep. 299. Ars. cites ine Caſe of ien, de lame Was agrees to 
by Coke Ch. J. 4234 H 4 hron |] — 7) F 913 pl. 3 1 22 } 7. K ng v. * N 4 b, 


2 45 1 aa EY 
4h ere the warrant WAS 10 Our, e c CULILLDE 3 u * = 1 1 X 18105 4 a 
—_ . E: = . e. . 15 a 3 ” 2 CO 7 ; 
For nor e COntca. Fel. . S BE SA I, L . 4 V + 4 R Novy. +4 . . 3 \ it 


1 BY =_ * ** ! 
. Eo. Lnt, 181 5. — — — 4 $3: 4 cxecution ot 1uTICE !“ r 1:a Þ ( 
2.11 IC 2 WY VVV | „„ ; P. adiudecd 
Ro k Ren 1 * . 1 „ i Ae. 127. IX. * 11 1 l 4 Wn * [1 14 58 11 ! * 1 A 1 2 i l 1 ti Iii ! | * , 
* . * 7 ” * * P * 
ON 2 WarTrg fk TOUT j l i — „ — 1 ; 82 g. On ind Lit wh 1 8 
? x i 1 * * 
„ 0 p 
. » > * - & w A» 0 + ö * 0 — 4 r, Qk 11 io as \ 1 
» TY * * * £ ry 
len % . — L — 4 0 5 * 911 2 C2 i ————_— Ss 1 1 Cr. if i 1 = 
- * * 9, as 4 1 ! F'? } . 9 4 4 » » 
INC -- l re 1 - = . UE 4 2 * * 171 Po; is 2 Vi Ch 2 0 11 3 IN I. 4 
0 'S | 1 , : * [1 * 1 4 
* Eri ing — ; rd H EW; Mic! 11 ( . Droge . op 
. 14 
* gy * 
. . R P 5 re —— rar 1 2 t5 r 5 1 CY ? . V v te O} ! Þ 1 . 
; . _ 8 141 ! 
d * y 7 ! * 29 f 7 4 7. 7 J. F | * } X 2! " 12? CE? * 7 
* * 1, 
4. j * * þ 1 p1 N * * * 1 ? 2 1 * 
- - , F 
t 4 — > * o ** — N ' . d ? * 
' 1 
by POS 1 4 - > Wl f 1 3 * iN — 5 4 & 
Ly . . 
I 7 4 * * 7 , p * 14 ! 
C . 7 Ss LL — * — — — 1 ' k * 
* 
- * . * + * + } 4 
is giren © 2 more, tor the 44 Ztlen F juftices any ot them \ 0 it; 
, . . 81 17 No 58 1 
E E10 z UN:EiS IT de CL Aim & divinm, NI. 8. Nep. a « Geo. N. Anon. 
. = 


4 4 2 Ss > ' I 8 7 . 4 4 4 i 
my 1 ** v3 © 4 - * .Þ v ” ” 7? *# $4*z9 * 
Rd 44 \% >» f # 72 I hs 14 — + 12 4 7 Fi I. a7 * 19 f 7 nabe 11; 195 te $ * » 
— * 1 — . 
de Palchs$ being ablent, £015 is ot good, tor this is not CO! ww nor ds 
** r — — 7 — 1 . 
OR. - 6 A (7 2 8 4 += — II. 2 Ry 2 
11. 5 3 * {im. * 20 4 4» . D. „ — 7 2 0. 5 10e 
. «4 * 


4 


en to be the act CT 7 . — coming there for that mur-ofc e. Lu- 
bitatur. D. 35 _ 8.82 15 | 
(9. If A. 4. s lands to B. hi 5" Itter, and deviſes Fart! 
335. . that of it e "that tore 55 nit. 1” 2 to hay his deltò 
5. T. B. ſhall have power t ell jo much > of the land as will pay the debt 
11 o { 1 a 
-4 relv. in this cate B. may ſeli but fo 1 - of the land as will fulticc to pol 
the debts. „ich. 9 Car. B. R. between Dike and Rick? 
4724 bd 8 5 per Curiam, upon a demurrer. 


— - — . * i { e * . 4 
Yr Be 2 t 2 *rence WA ken bet en an aut he. '3 od a Comm ' of U 
4 * * - - ay * {1 * ' e 1 ' 11 wy 1 Fa 1 » K ute 215 * 2 
5 ” 5 — * 14 . 
% . — . a F Fj # t foo _— I 4, : 1 t 5 xkecut 1 1881 y - 
— — ; 4 — 45 4 * £ -, yg «44 a 31% ul , 1111 1 ö 
1. % 2 Ir * N . —"FOY $1 * 16 4 12 $6 7 And. Wh * Jp 1 & 1 N n. ” & 3 Eliz. 1 uticr . [EF] 4 \ — ——— ů — 
0 V . 21 oC * . 
180. pie 15 SI Bendl. ) 8 5 
- 2 as ] \ * * e * ts } fY 71 — 1 3 * 14 191 8 ; — TIES." 1 S TH * - 
4 . KS 24, & $4 = ? * FAR „and TIT & i. 4 \ CT CI» fax 1 1% detween i 18101414 * ; 
: G g A” 1 1 p 5 I 3 "Rx 1 . IS © : ( {\ 
(=: ial Ws, U. t 3 the lait cale EC3eculllty 97 - Muy oe 0, But not iu the arm cle. . 
cited 5 Nlod. — , 
. . - — 0 * n "Ts 39 
= ” . * 4 1 8 
8. Pr in the ſaid ca fe „ two make the livery, ! the 1%, 
he I No! ' , . ; . 8 RIDE: * h- ? |} Aa 
reins ft, ON? ANT and ſay 1201 3 4 5 U bis 15 20085 tc 1 it ly 
oY — N 1 
= 
4 


4: 
* of F 29 * . 
i 


5 
* 
2 
© 8 
od 
— 
FYQ 


tion prece lent, there ou AY to be a (util 


but Held & that 25 the power was given on 2 cot dit | 
Nl weh the 


f the perform2nce z and ſhe ouglit to chart u how much the 0 were, aud ho- 


K 4 e 5, EC. : A 
; [ 10. I; 


Authority. 419 


? BE 
IE Oi V . re bad aevi 24 2 7. 24 wife 2 u / Þ[] ] his land * 8 11 jt Ba. 
4 p 
. »% 5 ' / — „ A "7 +4 1011 alla 
1 Wit _ hits wif EC X72 cutrix, 41 Te lig, d, and te won in 1998 q7LDEVC Of K) 
| . 55 * 2.7 . / . 12 1 PR 3 5 5 „ / _ {* W 1 
hu{ba 1d, Ge J. of Fq Ae. 1 t. > tid 197 at / [1 70 «/d 13 be Ca! 141 gs 4 id 


it in another's right, aud the UP band ſhould be in by Lac Cevitor, 
10 H.,, ee 112. | 

II. If /and be dowrjed toexecutors to fell, though one executir re Benll. tx. 
ſuſes, yet the other cxecutors can, ot eil Hin, becauſe he E party bs. 2 
1d priv y to the laſt will, and remains executor notwithftanding g 62 C. 


110 
. FA 1 5 3 3 5 . Os: in FYTY 
his reſaſal. Co. LiIet. 1 13. Z i 1. 27 25 i . Ben. Rep 4 mY cy 111 5 14EIMN 

verbis. 


Kelw. 207. b. pl. 3. S. C. in totidem verbis. 


7. 
5 a OG . 
A — 3 * 55 7 r. . 1 5 
f 2 0 41 «<4 $4 1 of CALI l U 11 f ut 84 / ) Tile HAI 412 
5 oy 5 7 . 7 2 FY py, * 
/ 4 y , ? * Y + 7 77 - F - 1 4 P 
(i 17 * 17 4 (4 . * 2 — Teh 14 J [ 4! t3 2 - / * — : — — 4 i) 
- & 4 
J y To 7 j x | Fi 4 if 3 
. - * 8 tl F d 1 a . — 1 3 74* £ 0 s POE * 3 % * 
77.7 14 +3 20 1 EC I i . ik 147 « 4 4 * » 7 * } N . — 4 4729 L Ts % 41 1 * ond 
A * * A. £ 
! J | 3 „7 7 4 = / ö 7 | ö 1 | * ? 7 
— » 5 ä 4 - F * 7 *, > „ - 4. 2 47 — * 
huil — 5 ine G ⏑ν⏑⁹α L 2h 4 4 I 24 x OUctuty Ui 1804190 L 
y g ? 6; IE a 172 v* * — ; ; , " 4p 4 8 , : . } by | r a ” 1 [4 . . 7 * 6 - 4 : j 47 / 7 p 1 * 
C2* Ay 3 Ji 5 4 i 5 81114 / Loan 7 4 4415 1 139 \ „* (4/ u_ 75 edi. 61 11 e 
* - 4s 3 g es 2 i f 7 — 
8 . . 1 * 4. Fr * : ? 5 - 11 4 '% 4 4 bY > + d - 'D * ry 
ATT IR VE * 11 12 5 5 14 [1 P - 1} \) 111 . Lie 1 Ga. 5 1 2 Or: . 1s 
Y 5 [ - F , : e y . : «I ceo.) 
1 * * 145 gy p FF 4 z , a " ; 4 „ 1 p 171 ow & 
Car. 4.) » R. be tv l 1 1 47 1 a CF 1 * 4 54-5 £ YES eu Ls H. a fmicoral 
, * py 3 y — — + 4 
e ] rat on RS. a 1 HE mn A 
YET is Lo n LL 4 av II 11. 1 1 Atl . L \ 1 „ % Je } 
a OC = ! 5 6 - 9 * PR Jl 1 N 7 ! 4 Ty " ®” — x ! oy * 1 
. II 1 ** 11 Wr! 1 0 Si, U 1 1 „„ 1727 Ly 4 G ( 5 g 
- } 7 * „5 5 
1 * 7 "ad =p . 5 ” 
VIIES i Ti + 4b 4 (4 4.4 + . 4 a ) 49 0 T 1. f Ji 7 * 
4 1 * \ po 
= ö 9712 1 7 17 4 . 77 10 1 5 +» 4 ee . 
6 4 fel. * of - + +4 / 5 4 466,6 F 6 #4 * GE 1 ' 
of F — 
. * J / 1 * * * FP * 7 
£4 # * ' 3 + + ”- Py 4 t 3 — 
75 4 , / 7 5 , Jy 61 4 4 4 — 1 Ui 84 * lit i 4 0 * / £10, 4 * 5 - 
” . * 
- ' 4 a J F 7 z * ' 77 0 * * ( 0 
f zl Fe Lang a ain ani ſdte, by lee —ͤ ! 19 Fo 0 
E « * 9 7 = * * 
' 1 * 1 * 
1 % iT 11 ＋ y , * 1 7 % " , % 
/ 3 11 ( 1. 1 1 0 0 / 14 + / _ 1) { i,” 1 188 n l 2 7 17 7 
1. 8 1 / 6. 1 * . 
' ' [\ a 15 = ba 1 0 } 1 ry 
% Paid 7 2 142111 32 1 * 14 1 x / WP 7 2284 b 11 / 2 1 — 
Dy i j AMKa til LEE 8 * 14. (3, C0): 11125 4 10 TINT 4 ends, e 110 ile * rs = 5 
p / . ” 11 
1 5 - 1 
6 1 5 4 8 1 15 Fa S _ z w 4 LI * — 
reverlioh in fee the! tes, becauſe the vendee cal in by © © 
4 * 
* * 1 1 * * 0 . . 
F * , 17 be * 
4 4 * * » : 7 1 4 % ] + * 7 ”Y / 41 1 2 * 75 0 [4 * 4 
force 91 145 CEE 'S0 \ th 4 4411 * 11 1 0 * l 4 - 11 ATUL 5 \ . In 1:1 i | $$ 1D 5 * — — * V 5 8458 
2 ' 1 ' 1 ' ' 1 } J 
Lilt5 Gerd in! \/4isk 18 a 141 l CO! 1118 10 to) \ 1415 12026 J. Cie! ne * 
— * * 
, ” * 85 . » * * p * * — * 
4175 + — * * * — — 3,3 44. . * - „ i 4 » # J . 40 - * d { * 3 * * * 
41. * 2811. Fit) / 770. Fi At EC e. £6 56 177 * E OC *3 be . > 118 . At 11 3 9 cha 4 = 1 
. . - . x 5 Ls Vs 
* + » 1 I 4 * „ * W 4 4 D * 
0 | 1 1110 1C\ (-\ [ 18 14nd, Dutt DV the Vo 111. Xlich. 9 BO . 3 19 K 
TY * | 4 


ef \ * * 5 A Ly / - b 4 « % bk. N 22 2 1 « ”P "24 vo * * E * © £7 © b 5 

between Die and Ni. „ Pe! & UTIain, 431 2ed upon a demurrer S. C. but! 
= TY ' I * - * * % - : Br ” 4 ®; 

jn re [1 vin; and nen Was C ited 4 GE 10 be ad udoed [ 42 ] 


15 572 % * * 7 2 ; we WE 1 C23 NOTtO Yau 
2 Car 10 e LWEen | DD niet Ga, 12d 3 ply, V. 11011 intratur Hill. 42 15 13 
rve the 


＋ 
— 
— 


. and 


ſame dive ſi ty in either of the taid books. 


13 l 
Jae. Rot. 720. 


3 1 . 1 3 J. 1 RIS 
[ 14. It a man &izjztd tnat  t ES * “ utors * 2/l ell certain lands, 7 \ 
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0 dien and the EXECCUIBYS ent. Y, (1: { mane a 7. ine ent ot the lands, 


4 U ä 
this is an execution of the will to conv ey the land to the ſeoſſee; „Tiste 
15 Seems 


for he is in by the deviſe. Litt. * f. 169. Co. Litt. 1 8. mulprinted 
for (1. ) viz. 


tection ———5, P. though the inheritance ſhall deſcend to the heir, and continue in him, undl the 
exccutors tell. Perk. 1 


IS If a man deviſes land to his executors to ſell, and dies, the 
cutors n ſeil pat 7 of the land at one ti; ne, aud part at ansth:r 

— as they can + ünd purchaſors. Co. Litt. 113. | 
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420 Authority. 


rr 


Rep. 45}. 4 ww * 
1 . Tria. Arg. Litt. Rep. 1 144. cites 4 H. 6. T's b.) 
s Ann. in 
tue Cate of Thorold v. Smith, aud 2: greed by the Court to de good law. 


n 


Ibis point 16. If a man has authority, and he dees % than his authny, tr, 
— Nc al 12 

AT, 25. all is void; as if one has letter of attornev to make Jin. 77 0 

S. pit it bt fer an to 2, ana he makes it to une 6 on, all is void, and he is a dis- 


& a2 ente ſeiſor to tac feoffor. Arg. Godb. 84. in pl. gb. cites 12 Afl. 24. 
ta Rg. Arg. . : 

12 Mod. :59. As it he de 19do z gt, and he ns 3 2770, or 7 it is void ; per Holt Ch, . 

in a:uvering the orinion of the Coutt. 12 Med. Trin. in Cale of Szunders v. 
Queen. As u here dy the act of 1 V. & M. cap. 21. the Cet K. atulorum c. is enabled in as. 
27. wt ere able wrt FE os ent perſon Fe. ts be cler of the peace, fe r ſo long lime as Juch ci 1 a/ 

drmean himſelf wei! 192 the ſais tyjce, he mutt hit nominate the clerk; 2dly, he mutt deſcrive the 

manneret his ezec tion by lümſelf or tuficient deputy; 3Zdly he mult limit 45 5 quam- 
diu fe bene geccit; fo that his taying I appeine F. J. to be cler og ihe peace is only vie part oi his 


pott. 1 bid. 


17. A. made 1 » deed 77 roffment, and letter of attorne ey ne- 
cordingly, and the attorney delrvered the fe = upon condition.. This 
was adjudged a diffeiſin. Br. Feoffments de &c. pl. 25. Cites 12 


But miſe > A cm- 24075 2 iſlued t⸗ ture whether certain lands were ts le 
. 7 

epa ſeiſe. { into the King 5 hands. The commiſſioners inquired, and 
dens lo — _ſprund that they were to be feiled, and thereupon they ſeiſes 1 th peed but 


man tolios ali awarded void, becauſe they e their authority, wich 

e. } was not to ale, but to inquire. Arg. Mo. 217. in pl. 355. cites 
. 5. fol. * 10. 

S. C. cited 19. Letter of a ttornoy 7; make livery and jcij1n to . . chaplain, 

Arg, Ho.Us The attorney Cannot deliver ſeiſin to 3 S. if he be not c laplain. 


o. If a Ho be to ſcveral caroners, and one executes it, 
void. Godt 39.7 cites 34 5. 

21. An 42 7 Par!!, aient eraains that a dic ie made by A. to 
B. al bo detern:! ned in the Chancery before the Chu wat. calling 
to Vim a judge to hear and determine it along with him. In this 
caſe the ſup end azainit A. ounht te be ſpecial for A. to appe. r in 
the Chancery bet ore the Chancellor and the faid judge. By tho 
Juſtices of both benches, this act ought to be purſued ſtrictiy; for 
it Cerogates from the common law. Jenk. 125. pl. 76. 

22. Commuſſun to hear and determine all matters between * N. 
and 3others. They may determine joint matters and ſeveral ii = 
ters between them. Br. Arbitrement, pl. 44. Cites 2 R. 3. 18. 

Br. Feoff. 23. So if he have a letter of attorney to make livery / 2 acres, 


, 


N Of and he makes it of two acres only, it is void for the whole, Arg. 
. -y- - 


12 Af. 4. (0b, $4. in pl. 90. cites 4 H. 7. 


and at th 
end of the caſe makes a quzere, whether he is net diſſeiſor of the u hole. Ow. 73. Az. S. P. that 


he cannot in teott by parcel, cites 10 H. 7. 


E244. If a letter 4 attorney be to make a grant i in Engliſh, and he 
Gedb. 34. makes it in Latin, it is not good, Arg. Litt. Rep. 144. cites 10 
7 35 


es Hs 7. 9. per Keble, io 


Authority. 421 


de; 8. C. — 8. C. cited Arg. Holt's Rep. 463. and agreed by the Couit in the Caſe of Thoro!d 
F. Smich, Tiin, 5 Ana. to be good law, | 


25. If a litter of attorney miſrecites the date, the perſon, the 
eſtate, or the land in the deed, it is Pony per Walter Ch. B. Litt. 


Rep. 146. in Scace. 


26. Ac anntiſſios made 72 two cannot be executed by one alone. & commiſ- 
Inst. ate | on to 6, 4, 
2 LI. 43 Us as 2, 3 
executed by 
5s this was! lately adjudged in Cha incery to be void, and without warrant; cited by Fenner J. Yelv. 
20 „Mich. 4 & 45 Eliz. ——-—Noy, 47 Fenner ſid, he was in this Caſe in Chancery, and cates it as 


. 11. * r 
Shell) S Cate, 


27. I co/ty gte 1 ſ before the ſtatute of 27 H. 8. deviſed that 5: C. cited 
I H. and C. bis ferffies ſhould (ell his land. J. 8 died: 4. it 
It ſeems that the ſurvivors could not fell, and ruled accordingly. 

ut the reporter ſays, mom if the * had not been named A. B. 
and C. but feofices only. D. 177. a. pl. 32. Hull, 2 Eliz. Anon. 

28. The Lord Bray declared the ufc, of his land to ſuch a woman 
with whom his for (hou d marry at the nemination and appointment 
ef fur of the 5 ivy cauncil; one of them died before the jon was 
married, It was held, that the authority of the other three is 
cetermin cd. * 190. Mich 2 & 35 Eliz. Butler v. Lord 
Drau. x 

2). By a ſtatute made 2 & 3 P. & M. cap. 4. authority was Dn Pl. 

given to Cardinal Poole, t drſpefe, order, employ, and convert the dent ber- 
bon ics 's appropriate ts the increaſe and augmentation of the lit 51 55 bis. 
the incumbents ; he made a leaſe far years of a parſmnage opp? opricte, 
It was holden, that the leaſe was vaid; tor he had authority hut to 
the intents ſpecified in the ſtatute, and he had not the fee ſin ple 
given him by any words of the ſtatute. Mo. 42. pl. 129. Trin. 
4 Eliz. Anon. 

30. A man deviſed his land to his wife tor life, t the remainder to D. 219. a. 
anatber for His life, and after their deaths he det vijed that the ſame me PIs. _ 
Jancs ſtiould be feld by bis ezcecutors, or the executors of his execu- Danne v. 
ters; he died, and one of the executors died inteſtate. After- Anas and 
wards the other executor made his executor, and died, and then 3 
the wife and he in remainder died. It was the opinion of the acc uj,q 
juſtices, that the executors of one executor thould not make the and ſeems ts 
ale, for they had authority jointly, and if one of them fail, the © a: 
other cannot execute the teſtament. Mo. 61, pl. 172. Faſch, 

0 Eliz. Anon. | 

zi. The King granted a commiſſion under the ſeal of the 
Cort of Augmentations, to certain perions to affion to the wife of 
a perſon attainted, the third part of the lauds of the huſband. The 
commillioners effigned her the 3d part of the rent of a houſe, 
which the King confirmed, and the accepted; adjudged, that 
. this alignment of dewer was not good, becauſe the commil- 
ſoners had not purſued their authority, for that was to atiyn 
lands, aud they had aligned rents ifluing out of lands, and the 
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2. Authority to chuſe an umpire. They chuſe A. Who re- When they 


e bi 38 | 15 o ONE 1 . PAL. : T3 Y1 3 Me Bo 
en they "choſe BE. A good execution, by Poll ten Ch. J. 
* Cc 
» : Lk * ec J : 33 „ 7 1 A : 
l iner Ontra, and judgment ror tlie plainti it. \ Ot. Iv, they cars 
— 1 2 
4 w \,0 4 7 k af $1 JI, > . 44 * > # 2x47; - 
4. 58. M. C. B. I ippet v. Eyre. 
F „ 
ther, Beciuſe they have exccuted their authority; Eu if they chuſe him conditionally 1787 Be 4 7 
6 { 17; a6} ? ry '3 the CY nA Bus huſe mother, becaule £1 never. ex cute d their aut WILLY» 12 
k 4 _ ' 3 - p 
Med. 120. Paich. 9 Re; ynolds v. Grev, Sce tit. Arbitrement (1 per tot. 


- 


44. Al authorities, whethe r ju dies ia] or miniſterial, or private 
2 aue perion to another, 22 be purfued, for when one has no 
right to do a thing but by a d e power, he mult thew By bas 


4 * 1 \ 


purſucd his power, and eſpecially.if the g to be done be iure, 
and more is done than war rranted by the po wer, all is <tr cites 
22 E. 4. 13. a. It Court — Common Plas holds plea for murder, iT 

G g4 iS 


423 1 £1ithority. 
1< merely void, cites 19 Ed. 4. 8. Kelway 106. Dy. 135. b. | So] 


ertation in Admiralty, for cauſe ariſing within the body of a county, 
ſanc] /uit in Mlarſbaſſea, where neither party is of the houſhold, 
cites Sir J. Davis 46, 47. 10 Co. Caſe of Marſhalſea. March 8. 

O. And as to private authorities, he quoted 1 Inſt. 303. 40, &c. 
Cro. Ca. 335. 1 Le. 35. 8 Co. 119. Plow. 393. Hard. 481. If 
ccm iſſianers of excije act beyond their commithon, they ceaſe to 
be cincers pro tunc; per Hall Serj. Arg. 12 Mod. 364. Paich. 
12 W. 3. in Caſe of Pullen v. Purbeck. 

45. An owner of lottery tickets gave a goldſmith power 15 re 
cerve nicnzy for the tickets. The goldimith cannot, by virtue of 
this, exchange the/e tickets for others, and if he does, the property is 
not altered. 1 Salk. 283. pl. 14. Hill. 12 W. 3. coram Holt Ch. 
J. at Guitidhall, Ford v. Hoſkins. | 

T: feers 45. By a marriage-ſettlement 49201. was to be raiſed for 
„een yourger children's portions, in fuch proportions as A. fhould appoint, 
vable white A. appointed 260col. to his 24 /in. After wards A.'s eld jon 
a % for, ates, by which the 2d ſon became heir apparent, and A. mates 
. 1/2. ISI another afpiintment of tae 25001. to one of his daughters; and 
ect, he Cecreed good, the other being made on a tacit condition of not 
become ir- becoming the eldeſt ſon; per Wright K. 2 Vern, 528. pl. 476, 
e Hill. 1705. Chadwick v. Doleman. 

K-ever ſaid | 
that he had, 25 it were, only a defeaſible capacity in him. Sce2 Vern. 53 1. S. C. 


The poirt 47. Where a ſcrvant has an authority f receive moncy, he can- 
Ker 1 not receive any thing elje in lieu thereof; and in the principal cafe, 
or the new 2 banker's note being taken by a ſervant, the queſtion was if the 
trial, ad maſter ſhould be bound by it, the banker breaking preſently after; 
4 cg and Powell J. inſiſting that he did not take this to be matter of 
ther tie law, but matter only of evidence, whether this be good payment, 
DL 424 ] Holt and the Court agreed, and ſo a new trial was awarded, 
1e n had Holt's Rep. 464, 405. Trin. 5 Ann. in Caſe of Thorold v. 


wer to re- e 4 
Sach. 
Celve a bill 


and ge 2 | 
receipt; and Holt ſaid, that in this caſe the receipt of a ſervant, that has power, is the receipt of the 
walter. 11 Mod. +8. pl. 7. S. C. 


48 One coroner gave another coroner authority generally te 
put © 5 nome to allwrits that came to him directed to the coroners. 
He fut te other coroner's name to a werrant, by which J. 8. 
was opprefied, and the coroners were taken into cuſtody, Per 
Cur: this general authority muſt be intended to do all legal acts, 
ſo that if the other coroner to whom it was given abuſes it, ſuch 
abuſor cannot be a contempt by that coroner who gave the power, 
and ſo he was diſcharged, 8 Mod, 192. Mich. 10 Geo. 1. Ld. 
CGomwngiby v. Steed. | 


(C) What 


(C) What Authority is well purſued, and what not. 
Authority coupled with a Confidence. 


1. A N executor having authority to ſell, cannot ſell by attorney 
[ A Co. 9. 77. b. Combes's Cuje.} a 


(D) Authority General, os abſelute Owner of the 
Land. | 


[I. C que uſe might have made a ferffmert, per 1 Rich. 3. 0 Lee 

by attorney. Co. 9. Comb. 75 b. 0 1 1. ; miſtaken in 

2. El. 283. And there a judgment was cited 25 H. 8. accord- the print. 

ingly. 9 H. 7. 26. per Curiam e contra. —_—_— 
deen continued on in the ſame plea, the beginning of what is now pl. 2. belonging to the end of pl. 1. 
aud ſhould be thus, viz. Co. 9. 75. b. Combes's Caſe, | cites] D. 11 Eliz. 288, and there a judgment 
was cited in 25 H. S. accordingly, againſt the opinion of tome juſtices in “ 9 H. 7, 24 | 26. a. J 
Br. Feoffment to Ules, pl. 25. cites S. C. . C. cited Arg. Godb. 314, 


(D. 2) Double. Where a Man has 2 Authorities 
to act by, and he does an Act within both Au- 
thorities, by which of the 2 ſuch Act ſhall be 
ſaid done. 5 


I, HEN a man has 2 authorities to de an act, he cannot uſe A where 
| both ſimul & ſemel; but if he executes the one, there << f 


ga delte 
the other is void; per Brudneil and Keeble. Br. Office devant e have 
E | tber 4 
&c. pl. 35. cites 9 H. 9. 8. | _ 
peace, if they make their default as juſtices of gaol delivery, the other power is void. Br. Com- 
miſſions, pl. 17. cites 9 H. 7. 9. per Brudnel and Keeble. | 
Ard juſtices of gal delivery, and of cyer and terminer, may inquire in 65th poxvers all at one 
time, and make their record as Juſtices in the one form and the other all at one time, and well; per 


Butler, Hobert, Bead, Wood, and Fiſher, Ibid, 


(E) Authority particular as abſelute Oremer of the L 425 ] 
Land. 


UI. J ESSEE for liſe hath power to make lenſes rendring the 2 Roll. Rep. 


aticient rent, he cannot make them by letter of attorney. 7 IS 
Co. 9. Comb, 76. ] : i that 4 thirg 
| | which is re- 
ſtrained to the perſon cannot be done by attorney. — . C. cited Palm. 436. by Jones J. and 
agreed by him, that he cannot make the leaſe by attorney 5 For 1t is not a leate of the lard, but 
a declaration of the firſt uſe, and the feoffee comes in by the original agreement upon the firſt teot?. 
ment, as it is in Whitlock's Cale, 8 Rep. and it is pericnal to the owner of the land in ſuch calc ; 


for it reters to the firſt feoff nent. 
| 2, A 


2. A tenant in capite obtains the King's Iceuce to iu 2 Hlibo of 
the manor of Dale, upon co1tr9 to give it Bar + ta A. in ta:l, the 
remainder to B. in ie ez the feofrment Was made to two accord. 
ingly; A. aftzrwards dies, his heir being within age; afterwards 
the giſt was made to the bee of the be. the remainder Ut 
pra. Reſclred, that this I. ; 


11 1. ee 5 = * 2 3 j 4 iy / 1 _ 
land to che nei Ol tie 28G) Vi A. out a nes Licence 1 1510 cellary Yo 
! - 
; Jenk. 109. pl. 4 
j A 


— - * 


licence dota not extend to give this 


F) W. hat Authority 1s cel executed. What nor 
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Cod. Ir. WI * a man hath au thority to do an act, he oueht 15 
ET. it in the name of him who gebe the authority. Co. 9. 
C1 S E 


I: furveyors Comb. . b. 


h. re power. 


to mare leaſes, and they make leaſes in their own names, it is not eood; but they ought to be made 
in his name that gave the power. Godo. 389. Arg. cites 3 Mar. D. 132. | Greneneld v. Strech. | 
| 5 - TIF. ” - 3 * 234 28 % 5 5 — . E * 
Sir Francis [2. Ss he that hath authority f mate a leaſe for me; ſo h 
OO + 6tNf]⁰ PT EI nor! þ F--] 
e er that nata authority f ſurrornaeci for me a copyhbl 4. 
dy j1ETCT OL 4 
2: corner : 
from Sir Philip Sidney. made leaſe in his on name to Sir Richard Martin, and they were ruled in 


Chancery to Ye void, and alto in evidence at a trial in B. R. Mo, $18. in pl. 1106. cites 4 Jac. in 
Canc. che Earl ct Clanrichard's Cale. 


3. Put if executers have authority to ſel! land, they may feli in 
in their own name for neceſſity, for he that gave the authority is 
dead. g Re p. 77. Combe's Cale.” | | 

Dal. 71. fl. 4. The Arg by s letters patents gave aut. ey 75 wu ſurdeyer 
Sade ver. 22 ale c of cortain lands for life, rer ding the ancient rout, e 
b 2 made leaſes in hits manner, viz. this indenture made LS 3 
Lend the King of cue part 7, and F. S. of the other part, witne(/: 
that the King hath demiſed ME and at the end of the lcaſe it was 
ia witrefs, wheres? the ſurveyor hath put his hand and ſeal; this 
leaſe pal adjud, ed void; fo r though'a man may have a larger 
authority by thc words in a grant than the law generally wives 
him, yet he muſt pur{uc os t authority which ne hath, and be o,, 
not te have put his -n t to the leaſe, but % ea! of the Ning; 
be the leaſe of the — 17 without his feal, and it ſho! 14 
een Deominiis Rex per A. 7. . filium faum appiſuit. Mo, 

70. pl. 101. Trin. 6 N Anon. 
5. Tue plaintiff having obtained a decree in Chancery for 
ool. gave a letter of 447017 "rey t5 518, n tn compeunt { the futt ; the 
ry Een ant DIC ocured tne plaintiff” 5 ſon to £ VC I! Mare leaſe, 4 
payment of 109 marks in hand, and the other 100 marks at à 
certain Cay to come. All this was done; but the ſou gave the 
re leaje 


* 
; 
* 
, 


Cy — 


_ KC. was teat. 


W 


Authority. | 420 


yeleaſe in his own name, and not in the name of his Jather, and for 
that reaſon the Court awarded the releaſe to be void. Mo. 818. 
py 1106. Hill. 9 Jac. in Chancery, Dabridgecourt v. Aſhley. 

A feoffment with a /etter of ait t the wife to make livery 
is go. od but then the wife d. make the livery in the name , her 
huſband. Arg. Godb. 38 2 cites Perk. 199. 199. 


(G) What ſhall be a good Execution of an Autho- 


rity mixt with an Inter „. 


Fx, Je the lord gives licence to a copynaluer for life, to leaſe the Co 436. 
P & Fa vor- 


wh 8 lor 2. 
cn ali! for 5 years, the copyholder may leaſe e it for z hear, 
for th: 18 5. 3 1c nded within tlie licence, Th «5 much 8 ne bury, S. Go 


hutii given him licence to leaſe for more years. Mich. 15 Jac, adjudged 
cordingly 


B. . between I boiridge and Bamb rid 2 adju 162 ged upon a ſpecial = P. held 


Verdict. “ accoruingly, 
rd tht 
ſ:ch leaſe is good, Cro. E. 535. pl. 68. Mich. 38 & 39 Eliz. in the Exchequer, Goodwin v. 
Longhurit. f 
2. If the lord gives licence to a copynolder for life, 1 legſe * Cro. J. 
ok 7 * . 3 f;, [ ind 
ö Holden tan diu Deere, and he 83 


70 C6 Th IJ 4d N BY 5 eat '$, 77 the C0py Worledge 
levies It for fr e years generally, without a lun ee {t tam diu — — 
C7) viveret, yet this 15 4 ood purſuance of the KOO and fo a Fol. 3 
wood performance, for the leaſe is determined by his death, by a 
limitetion in law, and therefore as much 1s implie d by | Kay as if SC 2 8 
' CG udg- 
he had made an actual Imitation. Mich. 15 Tac. B. R. between (qc d. 
2 L oulridg Te un 4 Bambri Idge, ad jus! iced 1 DON a N verdict. H. ingly ; but 
a6 1 OE Og 0 55 if the eaſe 
38 El. B. between Hatt and Arrou ait adjudged.) VE 
with a limi- 
„that if J. S. had lived fo long, that peradventure bag I material. | Cro. E. 461. (bis) 
adjudged. ———Peph. * Hall v. 5 ik 35 
cipal cafe, if the copyho!der had had an eftate in 
211 a} 0 8 leaſe; 7 becaul e 111 that Ca! tn he 


. Haddon v. Arrowſmab, 8. 0 
P. agreed by the Whole Court t; but in the prin 
e dy copy, it had bee n a forteiture of his eftate to make 


1 


+, „* — — 
pos fd 
* * 


4 . 
COC3: moe tha ne ds licenſcd Lo do. — Ow, 7275 73 8. C. adjudged, 
Licence to impark 200 acres, he cannot impark 100 only. Arg. 
3. Lie Met 1e T's AC; 655 — 6 1 5 ys DOD? 


Ov 73. cites 10 H. 7. 
5 It { the King lice. 2% A. to alien his mansr of D. and he alien: But th ere 


it, excepting one acre, the licence my not ſerve. Arg. Bridgm, 100 ON 


„Lor 


114. cites * * 74 H. 8. 6. Patent 7 * I | any tuck 


title as pa- 
ent in Fitzh,——See 30 E. 3.17. b. 18. a. 


5. There is a di Herence between a bare authority or power, oo _ 


and a power joined with an intergi. In the firſt caſe, if the bare , his te. 
EY ST IS eee. ted 1 IN the act + done, it 18 all v 'oid, but in the other nant in ca- 


cuſe it is good for fo much as is within the power, and void for pite wakes 
20 Acres, he 


the reit only. ten 201. pl. 20. 215. pl. 57. may allen 0 


actes; 


= | authority. 


es dut 1 incaſe of a nude power, as a power of attorney to make livery of ro acres, if the ® ar. 
torney kes livery of one it is void. Tenk. 215. pl. 57. cites 12 All. pl. 24. 8 Co. $4. Sir Ri- 
chat — — 2 Perl All 8 « Caſe. : - 


6. If the King licenſes 79 allen two parts of a manor held in 

Capree, 2 and he aliens all, he has not puriued his licence; but when 
act of Paritament authorizes the owner of land in capite to charge 
two parts which he could not do at common law, if he charges 
all the land, it is merely void as to the 2d part, and e 5h de 
has well purſued the authority which the ſtatute has given him to 
charge the two parts. 8 Rep. 85. Mich. 6 Jac. 
7. So if A. has the meoety of the manor of D. known. by the 
name of D. and the King licenſes him to alien the moiety of t the 
nianor, and he aliens the manor, he has purtued the licence ; for in 
truth nothing but the moiety paſſes. 8 Rep. 85. Mich. 6 Jac. 

8. Sir Thomas Travell and dame F rind his wife, by inden- 

ture bearing date the 18th day of Jan. 1698, did covenant to 
levy a fine of teveral manors &c. being the eſtate of inheritance 
of the ſaid dame F. T. of the yearly value of about 12col. the 

uſes of which fine were declared to be to J. V. and H. N. and the 
ſurvivor of them, and the executors, adminiſtrators, and aftiyns 
of ſuch ſurvivor for 1c009 years, in truſt to raiſe 2500l. for the 
benent of Sir T'. T. and after the determination of that ettate to 
the uſe of Sir T. T. for life, without impeachment of waſte, with 
remainder to truſices to preſerve contingent remainders, with re- 
mainder to the ſaid dame F. during her life without impeachment 
of wake, with remainder to truitees to preſerve contingent re- 
mainders, remainder to the ifiue of ſuch marriage, remainder to the 

iſtue of the ſaid dame F. by any after taken huſband, remainder 
in de ſauit cf ſuch iſſue to the ſaid Sir T. F. and his 5 n for ever; 
in which ſaid deed there are 2 ſeveral provifos in the words fol- 
lowing ; provided alſo further, and it is the ſurther intent and 
meaning herect, and of the parties hercto, that in caſe the ſaid 
dame F. ſhould happen to depart this life i in the liſe-time of tie 
ſaid Sir I. T. and that there ſhall be no iſſue of her body by the 
faid Sir I, TL. lawfuily begotten, or to be begotten, at the time of 
ſuch deceaſe of her the ſaid dame F. T. that then and in that 
caſe it ſnall and may be lawful to and for the ſaid dame F. T. at 
any time or times during her natural lite, by any deed or deeds in 
writing or by her l ſt will and einen in writing, or any 
writing purporting her laſt will and teſtament, the ſame to be te- 
ſpectively attetted by 3 or more credible witneſics, to charge all 
and every the ſaid manors &c. and premiſſes, or any part or parts 
thereof, With any ſum or ſums of money not excecding in the 
whole the ſum of ioccl. to be paid to ſuch perion and perſons, 
and at ſuch days and times, and in ſuch manner and ſort as the 
ſaid dane F. ſhall by ſuch deed or deeds, writing or writings, to 
be atteſted as aforeſaid, from time to time direct and appoint, and 
by the ſame deed or deeds, writing or writings, for that purpoſe 
10 li ait or appoint any term or terms, or number of years of and 
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jn the ſaid manors gc. and premiſſes, or any part or WE thereof, 
to any perlon or perſons whatſoever, nevertheleſs redeemab le, and 
to become void on payment of ſuch ſum and ſums of money as 
ſhall be thereon charged or appointed, not exceeding in the whole 
the ſuch of 10col. fo as ſuch ſum or ſums of money fo to be ap- 
pune d as aforeſaid, be not to be paid or payable till the end of 6 
calendar months next aſter the deceaſe of dame Ann Hodgſon, 
widow relict or Sir Thomas Hodgſon, any thing herein con- 
tained to the contrary thereof in any wiſe notwithſtandi ing; 
provided alſo further, and the further intent and meaning herect, 
and of tae parties bereunto is, that if the ST 
happen to depart this life, and that the ſaid dame F. T. ſhall him 
ſurvive and that there ſhall be no iſſue of the body of the ſaid 
dame F. by the ſaid Sir T. I'. lawfully begotten or to be begot- 
ten, living 4 the time of the deceaſe of her the ſaid dame F. that 
then and in that caſe it ſhall and may be lawful to and for the ſaid 
dame F. at any time or times during her life, by any deed or 
deeds in writing, or by her laſt will and teſtament in writing, or 
any writing purporting her laſt will and teſtament, the ſame to be 
rel pectively atteſted by 3 or more credible witneſſes, to charge all 
26d every the ſaid manors &c. and premiſſes, or any part or parts 
thereof, with any ſum or ſums of money not exceeding in the 
whole the ſum of 20c0!. to be paid to ſuch perſon or perſons, and 
at ſuch days and times, and in ſuch manner and ſort as the ſaid 
came F. Hall by ſuch deed or deeds, or writing or writings, to be 
arteſted as aforeſaid, from time to time direct or appoint ; and for 
that purpoſe by the ſame deed or deeds, writing or writings, to 
limit or appoint any term or terms, or number of years of and in 
the ſaid manors &c. and premiſſes, or any part or parts thereof, 
to any perſon or perſons whatſoever, nevertheleſs redeemadle, and 
to become void on payment of ſuch ſum and ſums of money as 
ſnall be thereon charged or appointed, not excceding in the whole 
the ſum of 2009). ſo as ſuch ſum or ſums of money lo to be ap- 
pointed or li: mited by virtue of this preſe: it proviſo, be not to be 
paid or payable till the end of b calendar months next after the 
deceuſe of the ſaid dame A. H. any thing herein contained to the 
contrary notwithſtanding.“ A fine was levied purſuant to the 
ſud deed, and by indenture bearing date the 17th day of July 
1703, and made geo the ſaid Lady T. of the one part, and 
Thomas Northmore, Eſq; of the other part, reciting the ſaid 
deed of covenant of the 18th day of Jan. 1698, and the ſaid 2 
reſpective powers for Lady 1. to charge the ſaid eſtate with 
1000. in caſe ſhe died before Sir T. T. and with 2000l in caſe 
{he ſurvived him, 8 mentioned; and in conſideration of 1 50l. 
the ſaid dame F. I'. purſuant to the 2 ſeveral proviſos or con- 
ditions before * recited, and according to the purport, true 
intent and meaning thereof, did thereby charge all and every the 
ſaid manors &c, and premiſſes, in manner and form foilowing, 


(to wit) That 1 in caſe the ſaid dame F. T. ſhould happen to de- 
part 
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part this life in the life-time of the ſaid Sir T. T. and there ſhow 
be no iſſue of her body b by the ſaid Sir T. F. law fully be »0tte n, 
or to be begotten, living at the time of ſuch deceafe of her the 
ſaid dame F. IL. then and in that caſe the ſaid dame F. 1. Ci] 
Py charge all and every the faid manors &c. and premiles, 
with the ſum of 1000l. and the did thereby direct and appoint the 
ſaid 1000]. to be paid to the ſaid P. N. or his aſſians in manner 


2 3 of 


following, (to v vit) 5001. - parcel therevi, on the xt day after the 
end of 6 calendar months Next after the deceaſe of dame A. H. 
widow and relict o. Sir = H. and 500 Ol. reſidue of the ſaid 
1000), on the day next following the ſaid iſt day, both Which 


h ayments to be made at or in the Guild hall of the city of Exctcr 
y * cr, 


between the hours of 2 and © of the clock in the afternoon of U 
ſame reſpective days, 3 ih e the ſaid dame F. did for that purpole 
thereby limit and appoint the term of 2000 years of and in t!; 
ſaid manors &c. and premiſſes of the ſaid T. N. and his executors 
adminiſtrators and aſſigns, the ſaid term to commence and bean 
immediately from and after ſuch the death of the ſaid dame F. . 
nevertheleis redecmable and to become void on payment of the 
ſaid 10cdl. in manner as aforeſaid; and if the ſaid Sir I. J. 
ſhould happen to depart this life, and that the ſaid dame F. I. 


ſhould him ſurvive, and that there ſhould be no iſſue of the body 


of the ſaid dame F. by the ſaid Sir T. F. lawfully begotten, or to 
be bego en, living at the time of the deceaſe of her the ſaid dame 
F. that then and in that caſe ſhe the ſaid dame F. T. did thereby 
charge all and every the {aid manors &. and premiſſes with r 
ſum of 2000]. and ſhe did thereby direct and appoint the ſaid 
20c0l. to be paid to the ſaid I, N. or his aſligus in manner "TY 
low ing, (to wit) 100c1. parcel thereof, on the Iſt day after- the 
end of © calenda r months ne xt after the deceaſe of the fn dame 


A. H. and 1000]. reſidue of the ſaid 2000]. on the th next f. * 
lowing the ſaid 1 lte day, both w Rich lait mentioned payments to 
made a itor in the Guiidhall of ine city of Exeter, between the ho: 


u 
of 2 & G of the CLOCK in the afternoon of the ſame ve 
days; and the ſaid dame F. J. did for that purpole thereby limit 
and at p. point tne term of 2000 years of and in tne id manors &. 


and premiſies to the ſaid J. N, and his executors, adminiſtrato 


Bone, the ald latt mentioned term to CO! 75 nee and bein 


and 3 - 
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immediately from and aſter the death of the ſaid Sir T. I. never— 


thelets redeemable and to become void on payment of the fail 


20,01. in manner as aforeſaid, which faid dee * executed by 
the Lady 1. and atteſtad by "I redible witneſſee. The ſaid dame 
A. H. departed e life ſeveral years ago, and in the lile-time of 
the ſaid Sir T. TL. and the faid Sir I'. I'. died the 19th diy of 
Feb. 17235 * whoſe death the ſaid Lady T. brought ker bill 
in Chancery againſt W. N. Eſq. heir at law and executor of the 
ow T. N. to be relieved a gainſt the aſſignment of her intereſt in 

he ſaid 2 powers, offering to pay the faid 1509). and intercit to this 
rave The ſaid W. N. likewiſe brought his croſs bill againit the 


Lady 
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L⸗dy T. to eſtabliſh the ſaid alignment, and to have the benefit 
of it as to the ſaid 20091, Upon hearing of which cauſes before 
the Right Hon. the Ld. Chancellor on the 24 day of Feb. laſt, his 
Lord{hip was pleaſed to dire as to the faid-N.*s demands of 
20col. by virtue of the fa:d deed of the 17th July 1703, that a 
caſe ſhould be made on the ſaid deeds of the 18th Jan. 1698, and 
th July 1703, and that the ſame ſhould be laid before the 
Judges of the Cour: of king's Bench ior their opinion thereon, 


—— 
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( (UNIEELS t Sta! ora, fc 1 life, \ 1th remailnder o La 1 Hobart 
for life, with remainder to her firſt ſon &. wich remainder over, 


with a power in the will in the words following; ſeilicet, my 
will is tat my gi nd. child M1. M. when mne by virtue of any 
clauſe in ny my will, or the meaning there hall be or ouzht to 
be in the poſſeſſion cf the - manor of Becr, anda RECEP WWAruS c every 


* 


25 of her or their ſons being in poſleſſion tn. eo f, and of the age 
f 21 years, and entitled to the ſaid manor of Beer, be impowered 
and may lcaſe all or any the te nements thereof for x, 2, bf or 4 lives 

or years fo determinable in poſſeſſion, reverſion, remainder, or ex- 

pectancy, and under the new rents now reſerved, and the like 
agreements and covenants as in the leaſes now in be 17, and by 


je preſent tenants there Of refpective ly to be performed and kept, 
ſo as all leaſes to be made with other eſtates then formerly leaſed, 
then in being, exceed not 4 lives, or determinable by death of 4 
perſons at moſt in one tenement at one time. Then follows this 
clauſe: Item, my will is that T. G. and every other agent in his 
place appointed as is herein after mentioned, and every other 
perſon, to whom the premiſſes ſha!l come into poſteſion, may 
then leaſe the ſame or any part thereof at rack or utmoſt reaſonable 
rent, and ſuch other agreements for reparations and againſt walte 


as they can reaſonably agree upon, ſuch leaſe not to exceed the 


term of ears. 
1 This 
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This leaſe was afterwards confirmed by a private act of parlia- 


ment 5 © 6 IV. & M. which recites the will verbatim, and confirms. 


it, and likewiſe creates a term of 1000 years to raiſe money to pay of 


incumbrances; atterwards by decree in this Gurt affirmed in Dom. 


Proc. wherein Sir J. H. (then an infant) was plaintiff, a jetr/-12ont 
was arretted to be made purſuant to the will, and a ſettlement was 
made by the truſtees, but there was a ſmall variance in the words of 


the power of leafing in the ſettlements from theſe in the will (viz.) 
? 


inſtead of the words (under the new rents now reſerved KC.) as in 


the will, the ſettlement was (/e as the rents nw reſerved &c.) 
and the reſtriction comes under the words / as &. U he plain- 
tiff claiming under a leaſe for 3 lives by the Counteſs of S. for a 
valuable conſideration, by virtue of this power the Barton of Beer, 
part of the manor of Beer, which was out upon a leaſe for li vas at 
the time of Sergeant Mapnard's purchaſe, but the lives happened 1 
drop before the Serjeant made his zwi, and was in hand at the time 
of his death. Plaintift brings a bill in this Court to be relieved 
againſt a recevery in ejectment by defendant M. to whom thc 
term of 1000 years was aſſigned, for ſecuring a ſum of money lent Ly 
him to the truſtees, and that the plaintiff might redeem the mort- 
gage, or that the mortgage term ſhould not be ſet up againſt him 
at law to defeat his leaſe, but that he might be at liberty to try the 
validity of his leaſe at law, againſt the remainder- man Sir J. H. 
The bill was diſmiſſed at the Rolls for defect of title in the plain- 
tiff, the Malter of the Rolls being of opinion, that the leaſe was 
not warranted by the power, and therefore determined with the 
eſtate for the life of the leſſor. | 

It was argued for the plaintiff that the Barton of Beer was 
within the power in the will and in the ſettlement, and that the 
leaſe to the plaintitt was a good leaſe purſuant to the power; that 
though the power in the will and the power in the ſettlement 
varied in words, yet the ſenſe was the ſame, and no material dif- 
ference between them; that the will was executory, the deviſe 


being to truſtees, ho were to convey according to the directions 


in the will; that this ſettlement was made purſuant to the decrec 
in which Sir J. H. was a plainti?, and though he was then an 
infant, vet being a plaintiff he is bound by the decree, and no day 


given him to the cauſe againſt it; that in his anſwer to the 


preſent bill he does admit that the ſettlement was made purſuant 
to the will, act of parliament, and decree of this Court, and 
therefore he is bound and concluded by the ſettlement, and cannot 
now take exception to it; then taking the power as in the ſettle- 


ment, the leaſe is good; and * CummtzrrorD's CAsE, 2 Roll. 


Abr. 262. is an authority directly. the reſtriction the ſame in both 
Caſes, and coming under the words fo as &c. That this caſe of 
Cumberford's was held to be law in the Caſe of Walker and 
Wakeman. 1 Vent. 294. 2 Lev. 150. the power of leaſing 
being generally of all or any tenements of the manor of Beer, 
and the reitrictive clauſe under the (So as) ſhall be applied only 

| . to 


Authority. 430 


«© the rents then reſerved, and not the lands, and this Caſe of 
Cumberford was cited and allowed by Holt Ch. J. in the Cate of | | 
Loveday and Winter, 5 Mod, 378. 15 
That the ſubſequent claufe which impowers B. the agent or i 
ſteward, to make leaſes for. 7 years of the premiſſes, does not 
alter the caſe; for this power is proper to be given for the lands 
which never were in leaſe, and alio for the lands uſually let, till 
they could get a new tenant to take a lcate upon a fine, according 
to the cuſtom and uſage oi the country; that the mortgage term 
created by the act of parliament, could not deſtroy or ſuſpend the Cf 411 6 
power, for that would make the act of parliament abſurd, which | 
confirms this power, according to the will, to the tenant for life, 
and at the ſame time creates a term of 1000 years, to ſuſpend the 
power of leaſing till that term ſhould expire; beſides a mortgage 
in a court of equity is conſidered only as a ſecurity for money, 
and does not diſturb the poſicihon or enjoyment of the mortgagor; 
that- the relief prayed by the bill is very proper either to redeem 
the mortgage, or ſo far to ſet it aſide that it ſhould not be made 
ute of at law to overthrow the leaſe, for which the plaintiff paid a 
fall and valuable conſideration &c. 
For the defendants it was inſiſted that powers of making leaſes 
vuzht to be conſtrued ſtrictly, for they enlarge the particular eſ- 
tate in prejudice of thoſe in remainder, and this rule was the princi- 
pal foundation of the reſolution in the Cafe of x ORRBY V. Mou, See tit. 
tempore Cowper C. Serjeant M. had two forts of eſtates, one 1 
ſort let out upon lives according to the cuſtom of the weſt coun- LY ED 
try, another fort of eitate of lands in hand or let at rack rent, and notes there. 
he has by his will provided for both theſe forts of eſtates by the 
two different powers in the will, the power of leaſing for lives for 
the firſt ſort of eſtates, the other power for leaſing for 7 years at 
a rack rent for the other ſort of eſtates. This caſe ought to be 
determined upon the words in the will, and not upon the 20s in 
the ſettlement, which vary from them ; for the will is confirmed 
by act of parliament, and the ſettlement was decreed to be made 
according to the will, and this Court will not fet up the ſettle- 
ment againſt the will, act of parliament, and decree of this Court. 
* BAGOT AND OUGHToOXN, tempore Cowper C. power to leaſe all * See tit. 
or any of the premiſes in the indenture and fine comprifed now in bas 
leaſe, and this power does not extend to any lamds not then in „ 
leaſe, and Lady + Baltinglaſs's Caſe Vaugh. 28. cited as a Cafe tere. 
in point &c. 1 
. the Caſe of 
Roper, Lady Baltinglaſs, widow ; and ſee tit. Powers, (A) pl. 12, 13. in the notes 2 fan 
ibid. (A. 2) pl. 1. and fee 2 Jo. 27. to 3%. S. C. 


King C. vas aſſiſted by Raymond Ch. J. Denton J. and 
Comyns Baron. Raymond Ch. J. faid, my brothers agree with 
me in opinion, and we are all of opinion that the leaſe made to 

the plaintiff is not warranted by the power, 

You, III. | Hh | It 
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It is very difficult to make a difference in reaſon between !/- 
power in the ſettlement and the = in the will, the words may 
vary but the tees rs the fame. his power 1s in prejudice of the 
remainder man, and increaſes the intereſt of the particular eſtate, 
and therefote to be conſtrued ſtrictly; but ſuppoſing there be x 
difterence, I think this power ought to be taken upon the foot ot 
the will, and not upon the ſettlement ; ; the power in the will is al] 


one lacie, and muſt be conſtrued together, and the Caſe of 


TRISsTRA v. VIscouxTESSBALTINGLAss, Vaugh. 28. is a caſe 


in point; fo is the Caſe of Bad dor v. OvGuron, according to 


the opinion of the Court of B. R. to whom the Caſe was referred by 
Cowper C. The ſettlement recites the will, the act of parliament, 
and the decree, and if the deed does make any diffe erence it mult be 
contrary to the will, act of parliament, and the decree ; but it was 
ſaid the defendant Sir J. H. does admit the ſettlement by his 
anſwer, and therefore is concluded by it; but that ſounds harſh 
in a court of equity, and where the whole ſtate of the caſe ap- 
pears upon the record, the admiſſion of the party is not an eſtop- 
pel at law. As to CunserForD's Car Hale Ch. J. faid, if it had 
been res integra, he ſhould have been of another opinion. 2 Lev, 
150. WALKER v. WAKEMAN, and that judgment is not founded 
upon the authority of Cumberford's Caſe. So in the Caſe of 
WixTER AnD Lovepay, 5 Mod. 378. Cumberford's Cafe is 


cited, but no great ſtreſs laid upon it; but if that caſe be law, it 
ſhould not be carried one ſtep further. 


King C. ſaid, that it does not appear to the Court that the plain- 
tiff has any title, and therefore it is not proper for this Court to 


remove the mortgage out of the way, to enable the plaintiit to try 


the validity of his leaſe at law; equity will not ſet up the ſettle- 
ment in oppoſition to the will. 1 think there is 9 material di. 


ference between the power in the will, and the power in the ſettle 
ment; the ſenſe is the ſame. The word tenement in the will, in 


legal underſtanding, has a general ſignification, but in common 
underſtanding means lands holden by t tenants, and this appears to 
be the meaning of the teſtator by the ſubſequent power to demiſe 
the premiſſes for 7 years at a rack rent. Vaugh. 28. is a caſe in 
point; and fince the Court is of opinion that the leaſe is not 
00d, it is not proper for the Court to interpoſe in favour of te 
plaintiff to fet this mortgage out of the way, in order to trouble 
the remainder man with a fuit at law, therefore the decree 4 
diſmiſſion at the Rolls muſt be affirmed, MS. Rep. Paſch. 
Geo. in Canc. Foot v. Marriot, Sir John Hobart and al. | 
10. H. T. tenant for life, with power to make leaſes for yea: 
determinable on 3 lives &c. Remainder to I'. T. his fon tor 
life, with like power to make leaſes after the death of H. H. and 
T. T. join in a mortgage to C. in fee, with a covenant by C. tv: 


himſelf, his heirs, executors, and adminiſtrators, to ratify and con- 


firm all leaſes made by H. and T. under certain reſtrictions, nat 


perfectly agreeable with the power in the marriage: fettlement, 
8 particulai!y 
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Authority. 


particularly the leaſes were to be for money really, and bona fide 
paid &C. | | 

I. and T. made 2 leaſes, and then C. aſſigns his mortgage to 
the defendant E. and after the aſſiznment H. and P. make 2 other 
leaſes.” "The plaintiff claims all the 4 leaſes, and brings his bill to 
cſtabliſh them. 

For the defendant it was inſiſted that the leaſes were void; Iſt, 
they could not be goodunder the power in the marriage-ſettl-ment, 
becauſe that being a power coupled with the intereſt or eſtate of 
H. tenant for life, and he and P'. having departed with all their 
eſtate by the mortgage, the power was gone &. 

2dly, The defendant had no notice of the 2 firſt leaſes at the 
time of taking his aſſignment from C. nor were the leaſes purſu- 
ant to the covenant by C. to ratify &c. And 3dly, As to the 


leaſes ſince the aſſignment, the covenant by C. being only for 


himſelf, his heirs, executors and adminiſtators, and not aſſigns, 
this covenant could not. bind the defendant as aſſignee, being 
collateral to the land, and the eſtate and intereſt afligned ; and J. 
joined in the aſſignment to defendant, and no power or new cove- 


nant reſerved as in the firſt mortgage, and therefore the leaſes 


made after by T. are void. | 
It was objected that the defendant does not deny notice of the 


leaſes when he took the aſſignment; but it was anſwered that 
detendant ſays he knew nothing of them, and tae plaintiffs have 
not charged notice particularly, and poſſeſſion never went with 
the leaſes, fo as to give or imply notice to the defendant. 

The Maſter of the Rolls ſaid, that one of the leaſes claimed by 
the plaintiff is only an agreement that the covenantee ſhould en- 
joy, whereas the couenart is te make good leaſes to be made by the 
nortgagee, and not agreements fer leaſes &C. | 

Ld. Chancellor ſaid, that as to the 2 leaſes before the aſſign- 
ment to the defendant, the queſtion is, what influence the mar- 
riage-ſettlement and the covenant of the mortgagee ſhould have 
on thoſe 2 leaſes, and holds this not good within the ſettlement, 
and by the mortgage the power was gone; and as to the cove- 
nant it mult be ſhewn chat the leaſe is within the limitations. 
A covenant or agreement to make a leaſe by mortgagor is not 
within the power, which is not to mae good all agreements for 
leaſes, but leaſes actually made. | 

As to the 2 ſubſequent leaſes, when T. joined in the aſſigu- 
ment, and granted all his cftate &c. his power under the cove- 
nant was gone. As to the laſt leaſe made by the receiver under 
the order of this Court, though by the order the receiver was to 
make leaſes. generally with confent of I', that muſt be with 
reaſonable re{triction, i. e. to make leaſes, in order to receive the 
profits annually; and here is a leaſe made for a life upon a {ne 
much leſs than the value, thercfore not good, and no proof of 
payment of the fine nor poſſeſſion, which ſhews it fraudulent. 


Bill diſmiſſed, Nota, a like caſe of Corker and Ennys 2 or 3 


Hh 2 | days 
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E218 before, and the bill diſmiſſed. MS. Rep. Mich. 4 Geo. 2, 


in Canc. Vincent v. Ennys, 


* Thi 2 * (H) 7755 may revoke it. 


the orig So 

Sis D) d. 

Lie 1 F 2 /ubmit themſelves te the crvard of J. S. one only may re- 
= dete the fubmiill ion. * 28 H. 6. 6. b. adjudged. + 21 
Fe H 6. 30. Brooke in avrid r Ed. 4. though bound in an 
& S. b. * odlic ow to {tand to the award ; he fer. eit his obligation 
. thereby. ! 4 8 Ed. 4. 10. b. 21 HH. A 30. Co. 8. Vinior 82. Con- 


„ . 4. z. where he is bound by obligation.] 


S. C. & SP. + Br. Arbitrement, pl. 49. cites S. C. + Br. Arbitrement. 
pl. * cites 3 E. 4. 1. [and is the beginning of the S. C. of 8 E. 4. to. b.] but 1 do not obſcrve 
aur thing ia Brooke of revoking the ſubmitlion. $ Br. Arbitrement, pl. 35. cites S. C. 


Pr. Arvitre- 12 Ss] If 2 of one part, and one of ha other part, ſubmit to 
ent pl. s. the award of J. S8. one of the ſaid 2 may revoke the ſubmiſſion 

feites S. C. 5 

. 2 P. _—_ Without the other. Coiitra 28 H. 6, 6. b.] 


Athton }. 
* . . * . - F . Af - oy 7 4 8 - 1 
that where 2 wlaintifl> and one defendant, or one plaintiff and 2 deſendants, put tlcmſ-Ives in ar- 


; 5 n 0 . —— . * . » * ' ' | 1 
+ „ * * — * x ” 3 * „ — » - 9 — . 1 «- + _—_— * d - 1 
hirrement 1481 Ci — * o a4ntitt 101 ne One ] !C11Cant Without the Othe: Cannot G1aCsl ones a the 41012 


rater Fitch. Arbitrement, pl. 12. cites S. C. & S. P. accordingly 

Pieh Ar- 3 So where 2 als "12 auditzrs, the one without the other cannot 
. diſcharge them; by Aſnton J. quod non negatur. B. Arbitre- 
S Cs. b. ment, pl. 4. Cites 28 H. 6. 6. 

S. C. cited 4. Note, where 2 man 18 uud to ſtand to the arbitrement of 
a CS P — . 


en J. N. he cannot diſcharge the arbitrator; contra if he was not 
bound to ſtand to his arbitrement; but it ſeems clear that he 


n. pat then he /oall Hi eit his bond, Br. Arbitrement, pl. 35. cues 
Ne. 5 — 2 2 


6 Wilde v. Viner, S. C. & S. * ac; vdfed accordingly.—: Prownl, 250. Vivion v. Wilde, S. C. 


&: . i 4 re-⸗ d.. — 81d. 281 1 1 144 end oO! th q ( 4 ie of Nu e Ti. . 15 2 QUATC, it by 
tra vorrat of the Getend da 1. th — * 41atil 133 « * be ent & iO 11 actio 01 the Cale, Or any other 


FE mec) Watte We * le is | by 7 210i, 


F. Committing 2 At In an oy 1 | De o- luiudry 1s not an intere ) but a 
Fewer or aut Dority, and POWers and authorities may be revoked, 
and therefore he may revoke it. Br. Adminiſtrator, pl. 33. cites 


H. 7. 14. 


43 
b) Pai mall be aid Rev vocalian in Law, 


inted. [ 1. IF a man makes a Feolfment to 4, ” the uſe of him ei, for life, 
—_ | the remainder to bis = in tail, provided that if the feoffer 
#. Bis, Jai! find 100 offence or diſobedience in his fan, that then he, upon 
the 


| 

— - 

8 Rep. 2. canno t diſch arte the arbitr; ator in the one caſe and in the Other, ̃ 
2a 

T 


n * * 
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a - * | ? . . * 
the payment of 12d. to the feaffors, may re vote the firfl uſes, if the S. C. ad- 
e — w «A, of uy 


9 5 — 5 . . 5 . k 12 tore 3 
faid froſſees de give ther conjent to the ſaid revocation, and after e Log 
one of the feoffees dias, the power of revocation is by this deter- tor e e 
mined; for the authority cannot ſurvive, ſo that the rather upon cannot ture 
the tender of 12 d. cannot revoke with the conſent of the ſurviving r / 

8 5 5 S Ero. E. 856. 
feoffees. M. 43, 44 El. B. R. between Arwater and Berte, ad- pl. 21. At- 
jzudged. . waters v. 
jadged.,] 


Bird, $S. Co 
reſolved by all the Court that it is not a good revocation. 


2. If 2 ſubmit themſelves to the award of 2. arbitrators, and 
after by order out of Chancery the arbitrators are made commiſioners, 
to determine the controverſy between the ſaid parties, this is no re- 
vocation of their arbitrary power. P. 40 El. B. between 7:// 
and Hill, per Curiam.] 

[Z. If A. and B. ſubmit to the award of 7 S. and after, befire * 2 Brownl, 
any award made, revoke the authority of the arbitrator, this is not 532% *9"" 
any revocation in law till notice of this revocation given e rhe Wu, S. C. 


arbitratzr, Co. 8. * Vinior 82. per Curiam. 4 8 Ed, 4. 10. b. & 5. P. a- 
greed, 


] 
21. b. Brownl. 62, 
| Wild v. 
Viner, S. C. but not ſo clear as to this point. } Br, Arbitrement, pl. 37. cites 8 E. 4. i, 


which is the beginning of the cafe of 8 E. 4. 10. b. but I do not oblerve S,. P. there in Brooks, 


[4. If J. of the one part, and B. and C. a ou fole, of the other 
part, ſubmit themſelves to the award of JF. NM. and after C. takes 
J. S. to huſband, and after the arbitrator, before any nitice of the 
marriage, makes an award that B. and C. ſhall pay 3ol. to A. yet 
this ſhall not bind J. S. and C. his wife, nor B. For the ſub- 
miſſion, by the marriage of C. is revoked as to B. alfo, and this 
alſo without any notice. P. 13 Car. B. R. between //h1ite aud 
Ci/ford, & alics, per Curiam upon a demurrer; upon which the 
plaintiff diſcontinued his action by the conſent of the Court. 
Intratur Trin. 11 Car.] | | 

[ 5. If the Jer by deed licenſes the leſſee for years or life t alien, So where 
(who is reſtrained by condition not to alien without licence) and che leer 
the Ver dies before the J ſee aliens, yet this is no countermand * of PN 
the licence; for the licence exempts the leſſee out of the penalty fe. za. 
of the condition, and it was executed on the part of the leflor a 
much as could be. Co. Lit. 52. b. cites Mich. 3 Jac, B. to be eee 
reſolved. afar 

| dien party 

and then granted the reverſion, and the leſſee atterned, and afterwards aliened part, and adiudged 


good, though the alienation was after the grant of the reverſion, Co, J. 102, 103. pl. 36. Mich. 3 
ſac. B. K. Walker v. Bellamy. | 


(6. If the King gives licence to alien in martmain, and dies, yet Br. Preroga- 
x 5 . tive, pl 105, 
it may be executed after. Co. Lit. 52. b.] | ENS 

; $21. 3 © 
l. C. 457. a. b. in a nota there S. P. as to purchaſing in mortmain, and cit*: S. C ail [yp 
that it ſeems reaſonable, though the grant was not made for the King and his heirs, ume 2s 


the body politic of the King grauted it; - this is licence, and allo interec, „ puichate ins 
. 7 ; H x 


3 11010 
5 
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houſe —— —Put Pr. Prer-gative, pl. 6. ſays the contra, and it is ſaid elſewhere of a grant made {s 
d. e tenant to alien, that tus ſhall not ſerve againit the next King. 


7. Letter of attirney to mate livery is revocable before it is ex- 
ecuted ; but after execution lawtully had the ſame is executed, it 
caunet be revoted, 5 Rep. go. b. Trin. 42 Eliz. in Scac. Cam. 
in Hoc's Caſe. | EE, | 

8. It a man has a peter of revocation, and limiting new 
es, and he grants ts new ves, that has been over and over de- 
termined to be a revocation ; but F he has other lands, then there 
is ſomething for the words to operate on, and will not be a re- 
vocation, If a man has lands, over which he has a power of 
revocation, and other lands; if he gives a his laude, that will 
not amount to a revocation, in reſpect of the lands over which he 
has a power, becauſe the words may be ſatisfied as to the other lan, 
Select Caſes in Chan. in Ld. King's Tune, 44. Irin. 11 Geo, 
Degg v. Macclesfield (Earl). | 


(K) Determined. 


So where A. 1. Deviſed that J. S. and J. K. ſhould /e!! h:s lands after };; 
. e wg death by aduice of the parſen of the church of D. Before 
I. S. his the ſale the pan died. J. S. and J. K. cannot fell. Mo. 62. 
executors pl, 172. Trin. 6 Eiiz. cited by Dyer, as lately adjudged in Frank- 
and deviſed Irn's Caſe 
his land to */ F : 

His wite for 

her life, the remainder to his daughter in tall, and if ſhe dies without iſſue of her body, then 5 
EXeCUL7S, OY the aſſent C. tall ſell Vit land. and died. NM. entered, and died. The daughter en- 
tered. C. died. The daughter died without iſſue. The executor who ſurvived fold the land; 
but held that the ſale is not good. Dal. 45. pl. 36. anno 4 Eliz. Anon. S. P. cited per Cur. ac- 


pordingly. Le. 236. in pl. 337. at the cud, 


2. If cy gue v/e willed that his feoffees ſhould ſell his land, 
they ought to ſell jointly by reaſon of their joint poſſeſſion &c. 
But if all the feoftces but one die before ſale made by them, then 
he that ſurvives may ſell, becauſe the poſſeſſion of the whole is in 
him Ke. Perk. ſ. 551. | | 

3. If the will be, that the executsrs ſhall jainthy ſell, and ene of 
them ſells unto ane man, and the other ſelleth unto another man, and 
afterward; both the executors ain in a ſale unto a 3d perſon, in 
this caſe the laſt ſale is good, and the other ſales are not good. 
Perk. ſ. 546. 

4. If a man willeth that his executors and his feoffees ſhall ſell his 
land, and the executors /cll without the feeffees unto one man, and the 
fenffees without the executors ſell unto another man, and after wards 
the executors and the feoffees ſell unto a 3d man; in this caſe the 
2 8 ſale is good, and the other two ſales are not good &c. Perk, 

353. | | | 
5. Refuſal by one that has but a bare authority, ſhall not di/ab/- 


him | 
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him from executing it. As if an executor that has a bare power 1 

to ſell land &c. or an attorney to give livery, ſhould ſay they i" 

would do nothing, that will not diſcharge the naked power; per 0 

Pollexfen Ch. J. 5 Mod. 458. in Caſe of Trippet v. Eyre. i 
6. A. indebted ta B. makes a letter of attorney irrevocable to 4 

B. to receive all payments that ſhall become due ta him, he being a v 

ſea captain. A. dies, There were wages due to A. when he 

died, but none at the making the letter of attorney. The Maſter 

of the Rolls held, that B,'s authority was determined, and that in 

neither caſe ſhould he claim priority of payment from the ad- 

miniſtrators of A, who were creditors likewiſe, Chan. Prec. 


125. Mich. 1700. Mitchel v. Eades, 


(L) Tram [ 436 J 


1. FF! make 2 warrant f attorney to A. to make livery and Gudb. 39, 
ſeiſin to J. S. of my land, A. cannot make a warrant to B. 1 


to do it, becauſe the perſon who is to do it is named by myſelf. 4. S. .— 
Arg. Kelw. 44. b. Trin. 17 H. 7. — dert. 
ents de &e. 


pl. 47. cites 18 E. 3. 12. S. P. by Jenney,——S. P. Arg, 2 Roll Rep. 6. cites g H. 7, 


2. Where a horſe is lent for a certain time, the party to whom so a differs 
&c. has an intereſt in the horſe during that time, and in that caſe CRE 
his ſervant may ride; but otherwiſe where the loan was for a time cen biring 
uncertain; per North Ch. J. Mod. 210. pl. 43, Hill. 27 & 28 4 #/c to 
Car, 2. C. B. in Caſe of Bringloe v. Morrice. go to York 

: : . and borrows 
: ; ing a borſe ; 
that in the firſt caſe the party may ſet his ſervant up, but nat in the other cate, Ibid. 


3. A bare power is not aſſignable, but where it is coupled with an 
intereſt it may be aſſigned; as where on a leaſe of land leflor ex- 
cepted the trees, and leſſee covenanted with leſſor, that he, his 
heirs and aſſigns, ſhould from time to time, during the leaſe, have 
liberty to root up the ſaid trees; agreed per Cur, 2 Mod, 317, 
318, Trin. 34 Car. 2. B. R. Anon. | 


(M) CorreQed in Equity. 


1. LD Evi that his executors naminate one of his three nephews ta 
inherit his ęſtate; the Court decreed them to nominate 

one of them in a fortnight, otherwiſe the Court would nominate 
one of them itſelf. Fin. R. 53. Hill. 25 Car. 2. Moſely v. Moſely. 
2. A. gave ſeveral legacies, and deviſed, that the reſidue of his 


eſtate ſhould be divided amon 70 85 of his kindred by name, 16 
* "ID in 


V's 2 
| 
1 
| 


_ 
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in all, in ſeveral proportions ſet down by him, but deviſed, Hat 
the quantity of the re/tduary eftate ſhould be as his executor volunta- 
ri, and without being thereto compelled by law, /onld declare, 

he executor declared wiat the ſum of the reſidue was, and ac. 
cordingly paid 15 of thoſe l:gatces, but the 16th exhibits a bill to 
diſcover the eſtate, ſuppoſing it more. Decrecd the executor to 
account. 2 Chan. Caſes 198. Trin. 26 Car. 2. Gibbons v. 


Dawley. 
2. A man having fro darghters, one by a former 10if*, and aus- 


ther by his 2d wife, deviſed his eſtate to his wife, to be dijribut:d 
between his daughters as his wife ſhould think fit. She gave 10051, 
to her own daughter, and but icol. to the other. The Court 


ordered an equal diſtribution. Vern. 355, 356. in pl. 352. Arg. 


Cites Cragrave v. Perroſt. 


Fa 


——Fin. Rep. 3 54, 355. Paſch. 30 Car. 2. Spyer v. Parrot, S. C. decreed according!:. 


Es © We... 
by the Att. 
Gen. Arg. 
(ies in 
F.quity in 
14. King's 
Time. 74. 


. C. cited 

Ibi d. 6t 1. in 
tiie Caſe of 

Trafford v. 

Sir K. Aſh- 
ton. 


4. A. deviſed a perſonal eſtate by his will, or thereby rails 
money, out of his land to be di{psjed among , younger children, 


] according to the dijcretion of two or three perſons. Decreed the 


diſtribution to be equal. 2 Show. 242. pl. 241. Mich, 34 Car. 2 
in Canc. Anon. a 
5. An eſtate was deviſed to A. to diſtribute among, his nepſ etis 
and nieces as he fhould think fit, One of the nicces, to whom 
nothing had been appointed, brought a bill that ſhe might have an 
equal ſhare of the eſtate, and was diſmiſſed. Vern. 356. pl. 352. 
Hill. 1685. Arg. cites it as the Caſe of Swetnam v. Woollaſton. 

6. A. has three ſiſters, and deviſed gool. a-piece to two, and t9 
the 24 what his executers theught fit, The Lds. Commiſſioners 
decreed 400). to the 3d, if the eſtate would hold out. 2 Vern, 
153. pl. 149. Trin. 1690. Wareham v. Brown, 

7. W. by his will 2 e that his perjonal tate, and 400l. t1 
be raijed out f the trufl-r/ſrate, ſhould be diſtributed by twa daug htcrs 
his exccutrixes, amm thenielves, and their brothers and their 
ers, accruing to their need and neceſſity, as in their diſcretion they 
foguld think fit, and inſiſted on their power te diſpoſe thereof, as 
they thought fit; and that the defendants were not entitled to any 
part thereof, The Ld. Keeper decreed a double ſhare thereof to 
the plaintiff, the heir, as looking upon him to ſtand moſt in need 
thereof, and confirmed his former Cecree, which was alſo upon an 
appeal in Parliament affirmed. 2 Vern. 421. pl. 383. Patch. 
1701. Warburton v. Warburton, 

8. A. by marriage ſettlement is tenant for life, remainder to 
truſtees to raiſe 4000. for yornger children's portions, as A. ſhould 
appiint, remainder to his firſt &c. ſons in tail. A. has ſeveral 
younger children, and appoints the 4c00l. among them, and par- 
ticularly appornts 26007. to B. the 2d ſon, After, by the death or 
the eldeſt fon, B. becomes the eldeſi fun, upon which A. makes a 
new appointment of the 26991. to other children, Wrigh K. 


decreed 
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Authority. : 437 


decreed the laſt appointment to ſtand, the firſt being made on an 
implied condition that he ſhould not become the eldeſt ton. 
2 Vern. R. 528. pl. 476. Hill. 1705. Chadwick v. Doleman. 

9. C. left a power to his wife to devije her ęſtate among his three 


daughters in ſuch proportions as fhe Shall think fit. It was held in 


Chancery, that ſhe muſt divide equally amongſt them, unlets a 
good reaſon can be given for doing otherwiſe. Chan. Prec. 256. 
in the Caſe of Aſtry v. Aſtry, pl. 209. Paſch. 1700. cited it as 
the Caſe of a daughter of Sir Geo. Crooke. 

10. By marriage ſettlement it is provided, that 2500ol. be diſ- 

tributed among the /e of the marriage in ſuch proportion as VV. 
Davy ſhould appoint. Hs dies, leaving one child only, but makes 
19 appointment. Zecreed the child to have the 2500. 2 \ ern. 

R. 665. pl. 591. Mich. 1710. Davy v. Hooper & al. 

11. A man gave power to his 1 ode viſe 1000! io and among So where 
his child and children, and in ſuch manner and proportion to each the . 
child, as ſhe ſhould think fit. There were two children, and the CE 
elder being provided for, the mother appointed the whole to the younrer, if R. A. the 
Upon which appointment a bill was brought for an unequzl dif- Le a= 
tribution, but was diſmiſſed. Cited by the attorney general, Arg. dei by 
Caſes in Equ. in Ld. Talbot's Time, 74. as Mich. 1732. Lifter Jane Bi. 
v. Robinſon, | wie a {ors 


and ct er 

| . June then 
livirg, then and in ſuch caſe te raiſe a ſum not exceeding 15001. as fron as may be, to ard fur the ſele 
benefit and advantage of ſuch child or children {ther than the eldeft ſon of that marriage, in fuch 
proportion, manner, and form, in all reſpects, as the ſaid R. ſhould, fer ſuch purpoſe, by his laſt will 


in wwriling, direct and appoint ; and in default of ſuch appointment, then to and for the ſole benefit of 


fech child, if but one, but if more (other than the eldeit) egualiy, ard in equal! parts and manner, to 
a'l intents and purpsfſes. R. by his will directs the 1-0 l. to be raiſed, and gives 450l. to his fon R 
10:01, to Jane, and nothing to E. who had an eſtate of 4 or o J. per ann. given him by another, 
and he coming into this Court for a ſhare of the 150 1. his bill was ditmitſed. Cited by the Att 
Gen. Arg. Cales in Equ. in Ld. Talbot's Time, 74. as March 2, 1733. Auſtin v. Auſtin. 


12, Where there is a ſum of money provided for younger chil- | 438 J 
dren, and one of the younger becomes e!deſ?, he ſhall have no part of 
this money; but where the money was by a private att of parlia- 
ment appointed to be among A. B. and C. (naming them) and A, 
afterwards becomes eldeſt, he is capable of an appointment in his 
favour, Caſes in Equ. in Ld. Talbot's Time, 93. Paſch. 1735. 
Jermin v. Fellows. __ | 

13. The father by marriage ſettlement has a power to make an ap- 
printment of a ſum, not exceeding a ſum certain, for portions and 
maint ,zance of younger children in ſuch manner, and under ſuch 
limitations, as he fhall appoint, He has ſeveral younger children, 
and by His will (taking notice that the reſi were provided for by their 
grandfatier) he appoints the whole ſum to one. This is not a good 
purſuance of his power. Caſes in Equ. in Ld. Talbot's Time, 72. 
Paſch. 1735. Menzey v. Walker, 


For more of Authority in general, ſee Deviſe, Feoffment, 
Power, Truft, Tltes, and other proper titles. 


- 


Bail. 


2 The 41f- | — 1 

ference de- Bail 1 

taten 514 

AT: . ** 

7 4 15. 311 „ 

he that find- — 

Ef 92 1 

finds ſurety 

NY oO ale 

+1 pra (A) To what Time Bail ſhall relate. 

ter; but he 

1 CI. TN B. R. though the bail of the defendant be taken 3 and 
ane entered the laj? day y of the term, and the bil be put in at au 


nandeth ture- 
tx toappear fime the fame term, this i is well enough by the courſe of the King's 


jancanivcr Rench, though in ſtrictneſs of law the defendant is anſwerable 


unto that 
a but om the bail, as in cuſtodia mareſchalli, and not before. 


whereof be Hobart's Reports 96. between + Plat and Plummer, ROS | in 
e pi a writ of error. 
ed, and 


tou chi! 28 all 
other matter and cauſes that ſhall be objeRed againſt him. 2dly, „The pledzes and furety of him that 


2x delivered to bail may impril on him whoſe furety they are; for Stuard, Ch. J. in 33 E. 3. ſaid, that 
they were his gaolers or keepers, and if they ſuffered him to eſcape they ſnould anſwer tor the fame, 
2dly, The etymolozy of either ot them doth ſhew and maniteſt the difference betwixt them, for in 
the one the priſoner is delivered by the judge, judges, or courts, into the hands, and, as it were, into 
the priſon of the ſuretics ; tor the words be, traditur in ballium; but in the other caſes the words be, 
that ſuch and ſuch a man ceperat without any ſuch delivery made by the Court, as in the other caie, 
Ls. Coke ot Bail and Mainpriſe „cap. 2 

+ Hob. 70. pl. 82. S. C. ruled ace ordinglyin error in the Exchequer Chamber. Cro. J. 3$4, 
pl. 13. Mich. 13 Fac. in Cam. Scacc. and the judgment in B. R. affirmed ; becauſe the bill, when- 
ſoever i it was filed, hassen to dc frit day of the term, ard the day of filing is not material.—— 


2 Lev. 13. 2. In treter and cendenſean after verdict for the plaintiff, it was 


F. , moved in arreſt of judgment, that the ien was commenced in 


alias Cle 
v.Batement, Hil. Term, and the conver/ion alleged to be the 34 of February i in 


S. C. 3 - the fame term, and the bill filed relates to the firſt day of the term, 
£6 acer” fo before the cauſe of action. But refolved, that if the bail was 


ingly; for 
no action entered before the 34 day of February, it is well enough; for it 


tan be d- is that which gives this Court juriſdiction. Vent. 135. Fri. 
pending, nor R. Tatl 
declaration 23 Car. 2. B. aUOW V, Bateman. 


delivered 
till the deſendant is in cuſtodia mareſchalli, which be is not till the ball filed, ® and the bail is filed ot 


a Cay certain, and thereupon it was referred to the ſecondary to examine when the bail was filed. 


2 Keb. 795. pl. 28. Bateman v. Coltlow, S. C. held accordingly. S. P. 6 Mod. 34 Mick. 2 
Ann. B. R. accordingly. f 

po | 
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3. So the Hatute of limitations may be pleaded to an action, if 
the time be clap 4 pjed before the day wherein the bail is filed, though not 


before the ſirſt day of the term wherein the action is brought, "ol 
tha 


the action ſhall not be ſaid to be depending until the bail is filed ; and 
upon ſearch it was found, that the bail was filed the laſt day of the 
term. Vent. 135. Trin. 23 Car. 2. B. R. in Caſe of Tatlow v. 
Bateman. 

4. Bail was put in Mich, Term and excepted againſt, and ad- 
ditiznal bail put in in Hilary term, and the doubt was, if the ad- 
ditional bail were of Mich. term; and ſome ſaid, the bail mutt 
refer to the return of the writ, and others would have it refer to 
the recognizance entered into, "The miſchief would be in this 
caſe, to make the bail refer to Mich. term, that if bail had alicned 
bona fide in the interim, to have the land charged with the rede 
nizance by that relatin. Holt ſaid it has been an old queition, 
whether bail in B. R. be liable from the time of the recognizaiicc, 
or from the time of the judgment; and the Court here ordered 
proceedings to ſtay till they had conſidered of it. 12 Mod. 318 
Mich. II W. 3. Corps v. Kitchen-Hall. 


renal bail to be bail of the firſt term, might do wrong to a third perſon who might be 
alter the firſt, and be fore the additional bail put in. 


(B) Hov it ſhall be performed. [That render g 
Principal will be a Diſcharge of the Bail, pl. 1 
to 12. What other Thing the Bail may plead in 
Diſcharge, pl. 12, 13, 14, 16. Bail charged. 
How far, pl. 15. ] 


LI. IF a ſcire facias be brought againft the bail in Banco, upon a 
judgment had againſt the principal, and judgment given there 
azamft the bail, if no capias ad ſatisfuciendum was awarded again/? 
the principal before the ſuing of the ſcire facias, this is error, for 
by law it ought to be. Mich. 13 Car. B. R. between S2uth and 
Gri//th, per Curiam, as well in Banco as in Banco Regis. 
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1 Salk. 195, 
pl. 12. Hill. 
11 
Anon, ſeems 
to be S. C. 
and per Cur. 
this is on- 
ly bai! of 
that term 
wherein the 
additional 
bail was gi- 
ven, for it is 
net bail till 
Completed, 
and making 
the addi- 

a purchaſor 


See ſeveral 
divikons af- 
ter as te 
thoſe mate 
ters. 


Cro. C. 48 r. 
pi. 
tavs, that in 
C. B. Hobart 
Ch. I. held 
that execu- 
tion might 
be there a- 
gainſt the 


* 
PFF 
2 * — pc 
—— 8 
2 A. 0 . 
2 * * 


e 


Nr 


3 


l 4.3 


bail where no capias was againſt the principal, becauſe the recognizance in C. B. differ, from that in 
B. R. where it is in a ſum certain, that the principal ſhall render his body; but the others in C. B. 
Held e contra, and that it is all one in C. B. and B. R. and ſo was the opinion of all the Court of 
B. R. Jo. 396. pl. 4. S. C. but S. P. does not appear. 


e 


2. If the defendant in an action in Banco finds bail, and after 
Judgment againſt him, and a capias awarded, if he does not render 
himſelf before the capias returned non eſt inventus, and filed, yet he 
may render himſelf after the return and filing thereof, to ſave the 
bail, Mich. 8 7.5 B. between Boothbye and Davenant, ] 
* [3+ But in Banco Regis, if the principal renders himſelf to priſon 3 
after the capias againſt him returned non eſt inventus, and filed of tn" 18 
record, this will excuſe the bail by the courſe of the King's not S. P. 
Bench. Hill, 4 Jac, B. R. between Fletcher and Muffet, per 
Curiam, ] | | 
1 [4. o 


of Bail. 


Cro F.v'S. [A. Sc in Banco Re; Lis, vel Banco, if the principal renders himſelf 
1 after the ſaid return of the capias, and after the fir/? jeire facigs 
[242 awarded againſt the bail, and before the return thereof, this will dif. 
vand, S. C. charge the bail. Hill. 4 Jac. B. R. between * Fletcher and Muſſet, 
dhe ſeize per Curiam. Mich. 8 Jac. B. between Baothlye and Davenant, re. 
1 folved upon demurrer, though the prothonotaries faid, that their 


dil. The Courſe was contrary in Banco. Contra Mich. 40, 41 El. B. R. 
dail brought between * J/alnjcy and Haver adjudged. ] 


in the prin- 
eipal, who | 
praved that he mi BY: render himſelf in diſcharge of his ſureties, and he was committed, and the paul 


alc! arged; and the Curt ſaid, that there had been divers precedents of that kind in this Court; 
and although he had rendered himſelf after the 2d (ci. fa, awarded, betore judgment thereupon, he 


kad been received. 


['5. So if bail be taken, and judoment given in Bancs, and after 
this comes in Banco Regis by writ of error, and there a capias i; 
atbarded arain/? the princ ial, and returned nm eff muyentus, and fi files, a 
Fol. 334. and @ f. ire facias awarded (*) againſt the ail yet if the principal 
S—— renders himſelf to priſon before the return thereof, the bail are 
diſcharged thereby, by the courſe of the King's Bench. Hill. 4 
Jac. B. between Fletcher and Muffet, per Curiam. ] 
[6. In Banco Regis, if the pr incipal be returned non eſt inventuc, 
and a ſcire ee awarded againſ? the bail, who are returned ſun. 
cnn ard filed, and they at this day ds nit bring in the princit a, 
they ſhall be charged. Hill. 4 Jac. B. R. in Fletcher and Muffet ; 
way al por Popham and Williams.) 
Jo. 238. [7. Brit if the bail, in the ſaid caſe, be returned nhil, and a» 
P 7 Age T alias i awarded, they may bring in the principal well enough - 
zt was fo ſaid the return thereof, and diſcharge themſelves. Hill. 4 Jac. B 
dy hroome, in Fleteber'g Cui, per Popham and Williams. Mich. 2 er 
ae Ne between“ Ce and alios plaintiffs, and Dingley aud Davies 
. the de- de fendants; which intratur Hill. 22 Jae, Rot. reſolved per 
iendart was Curiam, B. R. that the bail in diſcharge of himſelf may bring in 
ee | the principal at any time before the return of the ſccond ſcire 
bring him in facias, but after "dos s of the return of the 24 ſeire facias gan 
1 the bail paſt, 8 the 2d ſcire factas is not liled of record, yet 
{ire iz. the day of the return being paſt, the bringing in of the principal 
eias; zu afterwards will not excuſe the bail. P. 11 Car. B. R. between 


that ſeveral F/awware and Avis, per Curiam adjudged, and the clerks ſaid it Was 


years '® | the courſe. 
15 reizn | 


of Q. E iiz. 


they were allowe! to bring in the deferdan' on the return of the 24 ſeire facias, but this was er 


gratia Curiz. wie. 149. S. C. but S. P. does not clearly appear. —; Bulſt. 331. S. C. 
but S. P. does not clear! ppeat. Pop. ids. Calte v. Nevel, S. C. but S. P. does net 
2 rar. 


8. If upen the return ef the firſt ſcire facias againſ{ the bail in 
Panco, the princ:pa! comes in and renders himſelf, this will excuſe 
the bail. Mich. 10 Jac, b. between the Earl of Heriſard and 


Aerton, adjudged. 
[9. It 


Bail. 


[o. If the principal, in diſcharge of his bail, renders himſelf in 
Bancs Regis de tip-/!afF of the King's Bench, in the morning »f the 
laſt day of the return of the 2d ſcire facias, and after dinner of the 
fame day the tip=/laff carries him to a judge of the faid court, «vho 


c:mmits him to priſon in execution, in diſcharge of his bail, but this 


ii not entered of record till another day, but then this is entered as 


committed the laſt day of the return, though the clerks of the 
court ſay, that if he rendered himſelf, or was committed after 
dinner, this is not ſufficient to diſcharge the bail, and though the 
time of the render and commitment appears upon examination 
26 before, yet in as much as the time of his commitment does not 
appear upon record, but only that he was committed ſuch a day, 
* the Court avill intend that he was commited in the morning accord- 
ing to law, in diſcharge of his bail. Tr. 16 Car. B. R. between 
Owen and Griffith, adjudged. ] 1 | 
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Bail may 
bring in the 
principal 
any time 
betore the 
return of the 
2d ſcire ſa- 
Clas, but if 
it be the laſt 
day, it mus 
be (per 
Twiſden) 
ſedente Cu- 
ria; for he 
ſaid he re- 
membered z 
caſe, where 
the bail 
brought in 
the princi- 
pal as judge 


Bartlet Berkley] was going down the hall, and it was t:o late. Freem, Rep. 441. pl. 359 (bis). 


Anon. 


Mich, 1676. 


[ 10. If A. recovers in debt in Banc againſt B. and after B. brings 


g writ of error in B. R. which is aileted in Banco, and after before Þ 


the return of the writ of error, the bail by habeas corpus brings iuto 
gurt the ſaid B. in exenerationem manucapter. yet this is no diſ- 
charge of the bail, becauſe the writ of error is a ſuperſedeas, fo 
that he cannot pray him in execution, which is the intent of the 
bail; but if the record be nit removed at the return theresf in Banco 
Regis, and after B. is brought ints court by habeas corpus, this will 


be a diſcharge of the bail, for there he may be put in execution. 


Hobart's Reports 161. Pradihaw's Caſc. ] 5 


principal pending a writ of error, though during that time the plaintiff cannot charge 
72 Mod. 


cution. 7 Mod. 77. Mich. 1 Annæ B. K. in Cate of Goodwin v. Hilton. 
d. P. agreed per Cur. accordingly. 


[11. If in an action in Banco Regis, A. & E. are bail for another, 
and after judgment againſt the principal, he brings a wit of error 
in Camera Scaccarii, and pending this writ of error, the bail bring 
in the principal, er this principal renders himſelf to priton, though 
the recoveror cannot pray him in execution, nor ( can the Court 
put him in execution, becauſe the writ of error 1s a ſuperfedeas 
to it, yet this is a good diſcharge of the bail; for the marthal 
ourht to keep him in prifon as a pledge, till the judgment be af- 
firmed or difaffirmed, as he does upon mean procets for want of 
bail. Mich. 2 Car. B. R. between Ce and alios plaintiffs, and 
Dingley and Davies defendants per Cur. Intratur Hill. 22 Jac. 
B. R. Rot. Hill. 12 Car. B. R. between Cotton and Olberry, 
per Curiam, adjudged; contra H. 2. Jac. B. R. between Cadnor 
and Henderſon +, per Curiam. J | 


Poph. 18 5. Calfe v. Nevil, S. C. 


S. P. appears but imperfectly. 


f * 


L 441 J 


Hob. 116 

L 142. 
Wickitead 
v. Brad- 
ſhaw, S. C. 
—— Rut e 
contra it 
was agreed 
per Cur. 
and the af- 
torney 8 
neral, tnat 
the bail mar 
render the 
him in exe- 


98. S. C. & 


Lat. 149. 

S. C. 8. 
accordingly 
by Crew Ch, 
— — 
5 
— 
J. and Jones 
J.—3 Bultt. 
331.8. C 
S. P. heid 


accordingly. 


-—[o. 125. 
pl. 4. S. C. 
& S. fee 
lol ed ac-— 
cordingiy. 
-- —Noy 
32. SS 8 


Raym. 100. Hill. 16 


& 17 Car. 2, B. R. in the Caſe of Adams v. Tomlinton the Court held that notwithſtanding a writ 
of error, the bail may bring in the principal in diſcharge of the mainpernors, 
Lat, 149. cites Cadaor v. Anderſon, S. C. 


E342. If 


1 Porn. 4 86. 


Cites Cadavr v. Hilderſon, S. C. 


d 4 
442 Ball. 
Cro. J. 41. [r. If a man hath judgment in debt in Banco, and the defendaxt 
i baten in execution, who after brings a writ of error, and his b 
F e is removed in Banco Regis by Lakers corpus, an there bailed, and the ; 
230. 232 bail bound in a recog?i%ance, that the principal all proſecute His writ 
S. C. fars r errar zoith p ea, and / the judgment be affirmed, that he ſhall pay 


that the re- : f „„ . 
leaſe was ihe fum FecoUVered ; and after the Piaintiſt in the d vii of error pays 
made OY the fum recovered, and after the judgment is affirined, it ſeems tliat 
rincip s £4 ; . 4 : 
Fam. in a ſcire facias againſt the bail they cannot plead this payment by | 
bail, 22d he principal in diſcharge of themſelves, becauſe this payment docs 
8 not diſcharge the principal himſelf.) | | 
hole Cour Ry p Fay . 
scene [i3. $ in this caſe, if mean between the writ of error brought, 
$ C.Ca < _ G . = . > 
of opinion and the pudgment afarmed, the dettee releaſes ts the principal the debt, 
that dy 1 it feems the bail in a ſcire facias againſt them, may diſcharge 
8 . 4 le 8 * * . a * ö 
Kh s a. themſelves by this releaſe. Dubitatur, Trin. 14 Jac. B. R. be- 
charged, tween Harriſau and Hukeſly.] | 
and that it | 
being thus pleaded by the bail in bar to the ſcire facias, is a good plea, but they would not at this time 
over- rule the fame; and the parties, perceiving the opinion of the whole Court, did reit ſatisned 
[ „ 1 there with, and never moved it azain.—— Mo. 852. pl. ::6-.8. C. reſolved a coo 
412 J har, becauſe the debt and duty remain notwithſtanding the error brought, and that it 
is not like to a bare poſſibility.— Roll Rep. 386. pl. 7. S. C. adjornatur. The bail cannot 
ſay that the prinelpal has paid the money, it he has not an acquirtance or matter of record to prove 
it. Arg. Sty. 32. Pech. 165 2. cites the Caſe of Barnes v. Corbet. In ſeire tacias on a 
judgment had againſt the principal for 35 I. 6s. 8 d. the bail pleaded that the principal, atrer the 
judgment, paid the plaintiff 34 I. in ſatistaction ot the debt due on the judgment, which he accepted; 
but adjudged for the plaintiff upon demurrer; for though the bail may plead payment to the plain- 
tiff, in regard ci the condition ot his recognizance, which is to pay the condemnation or to rende: 
the body, Ml. ch the defendant cannot plead, yet the bail fha!l not plead pan ment of a leſs ſum in 
ſatisfaction, after the money is become due. 2 Lev. 212. Mich. 29 Car. 2. B. R. Holmes v. tue 
Manucaptors of Biowa. 


Orig. is 34. If A. is bail or B. in B. R. in an action of battery, at Ile 
(4.) ſuit of C. and a verdict and judgement is given in this againſt * h. 
„ Io. damages and coſts, and pending this action ; and befor? 
judgment another action of battery is brought in Bancs by C. again}! 
D. another fer the ſame battery, and a verdict againfi him for 201. 
damages, and after the judgment againſt B. judgment is giten it 
Lance avainſt D. and execution nnd fatisfaftion thereupon ach nie- 
ledged in Bance, in a ſcire fac. upon the judgment in Banco Regis 
againſt A. the bail to have execution of the judgment for the 
100 l. damages, the bail cannat plead this recovery and ſatis act: 
in Banco, for it is not within the condition of his recognizance. 
P. 11 Car. B. R. between Barnes and Hills, adjudged upon de— 
murrer. Intratur Hill. 10 Rot. 897. ] | 
S. P. ard 15. If a man be hail for J. S. in an action brought againſt him 
—_ in B. R. and the plaintiff recovers there againſt J. S. and lic 
held clearly, brings a writ of error in Cam. Scacc. where the judgment ig dl. 
thatthn® firmed, and cots there afſe/ſed by the ſtatute of the 3 H. 7 the bail 
3 in B. R. ſhall not be charged with theſe colts aſſeſſed in the witl 
with theſe Of error, but only with the principal judgment. Tr. 4. Jac. B. R. 
conte; for by 'Canfield and Fenner. P. 20 Jac. B. R. between Hart!y and 
re 2 Jones, ile. per Cur, and faid by the clerks to be the com- 
to pay only mon courſc. | | 
the condem= | | mp 
gation 


E 
4 
5 


money. Tr. 11 Car. B. R. between C:ctorn and Procter, ſuch a 
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nation of this Court, and not of any other; and a ſcire facias was awarded accordingly, the other 


. 


juſtices being abſent, &c. 


granted to avoid the entire execution, and not for the ſurpluſage only as was praved ; 


being entire cannot be divided. 


accordingly by Fenner and Tanticld |. and Kemp Secondary. Noy 18. Anon. 


£16. In a ſcire facias againſt the bail, upon a rec guigance, whe- 
ther the bail may plead Mat the principal auas taken in execution be- ! 


fore by the fher iff upon a cap. ad ſautisfaciend. and thereupon pœid the 
ple. 1 


ple: aded in a foreign country, and the Cours doubted ether it 
was a good plca, but they ordered that be e foould favear his plea, 
becauſe it was a foreign plea.) 


ca. ſa. . we the principal, & virtir whererf he as taten and paid the money; by 
Mol. 24. Mich. 


Place where the payment was. Twiſden ſaid, you cannot make good this fault. 
21 Car. 2. in B. R. Binell v. Shawe. 


(17. In a feire facios againſt the bail upon nis recognizance the 
bail cannot plead that the principal paid ts the Plai tiff 801. in ſas 
tisfaftion of the judgment, <vhich awas 100 l. ang ſhe reupon the plains 
tif acquitted and diſcharged the principal of the judgment; for 801. 
cannot be any ſatisfaQtion of 100 1. and this is alſo pleaded with- 
out deed, or matter of record. Mich. 16 (*) Car. B. R. between 
Orton and Helton, and alios, adjudged upon demurrer. Intratur 
Trin. 16 Car. Rot. 560.) | | 

[18. Rotulo Parliamenti, 7 H. 5. numero 21. The commons 

rayed, that in a ſcire facias upon a recognizance for appearance 
in court, to ſind ſureties of the peace, that the party might f tave 
his default by the increaſe of water, impriſonment, infirmity, ar 
command of the ting, er his lieutenant, guardian of England, of 
which it was now doubted, whether he could ſave the default 


for theſe cauſes. ] 


(O) Anſwer, Let the Common | Lid be * 


Bail ditcharged by Death of Principal, pl. 1, 2. 
By what Plea, 
Charged how far, by what Words, and What a Forteiture, 


pl. 4, 5» 0. 12. 
What is to be done upon a Render, pl. „ 10471] 


pl. 3. 


[1. IF A. becomes bail for B. in an a. Son at the [uit of C. and after 

C. recovers agaiuſt B. and afterwards the capias again B. 
10 returned nan eft inventus, and this is filed of record, and ai frer B. 
dies before any [cire facias ſued egain/] A. yet this will not excuſe 
A. the bail, in as much as B. died after the caplas returned and 
filed, and yet he might in his diſcharge have brought in B. lik he 


had b living) t e the ſecond lcire faclas returned, but this 
1s 


Cro. J. 626. pl. 4. Paſch. 20 Jac. B. R. Smith v. FAR 


— 


587. pl. 20. Mich. 39 & 40 Eliz. B. R. Penruddock v. Erring- 


10n.—8. P. and the whole Court was of the ſame opinion; and therefore a ſuperſedeas was 


for the writ 


S. P. 


Scire facias 
gainſt the 
bat , the 
defe dart 
J ads, that 
before the 
etui of 
the writ of 
ſcire facias 
there Tvas A 
ut alleges mv 


* This by 
miltake or 
che printer 
(as I ſup- 
poſe} is d . 
tinguiſhed 
wich the let- 
ter C), but 
it ſhould 
have been a 
continuation 
of B), any 
the pleas 
have Sone 
regularly 
on. 
Cro. J. 165. 
pl. 2. Tym- 
perley v. 
Coleman, 
9, C. and w 


443 * 


ſcire 3 15 ex gratia Curiæ. Trin. 5 Jac. B. R. between Tinkerley and 
want We Baabe, adjudged upon demurrer.] 


b ail, the 


Court held 
Wat the pleading the death of the principal before the ſci: fac. drought, is not ſufficient without more; 


for dy the return ot non eit inventus on a capias, the recognizance is forteited, becauſe there wag 
default inthe party, and though it be utual that if the principal render his body on the firſt ſcire ta- 
clas to ace 52 it, yet that eis ex gratia, and not of neceſſity; and there tore the death at the time of 
he {cire laclas brought is not material, if he was alive when the capias was returned ; and judgment 
for the plant, Hutt. 47. S. C. cited per Cur, by the name of Timberley v. Calverley Jays, 

that in fcire tacias again't the bail, judgment upon argument was given againſt the plaintif?, 
S. C. cited, and the precedent produced Jo. 3- - ——Reſolved that the recognizance of me bail is 
for cited, it tne dete ant dies after the capias returned, and before any ſeire facias brought. Jo, 

. pl. 3. Irin. 2 Car. B. R. in the Caſe of Calte v. Dingley and Davics. 


Jo. 139. [2. But :theravays it had been, if he had been dead lefg the capias 
ES returned and filed Trin. 5 5 Jac. B.R. per Curiam agreed. Mich, 
thaticſeems 2 Car. B. R. between“ C2 fe and alios plaintifts, and Diugley 
tat byte gang [ates deencants, adjudged upon demurrer, in as much 
dest ob the as it was mt averred by the plaintiff in the ſcire facias 


dete: 1dant ä 

ater the ca- Againit the bail, that there was a capias returned again! the prin- 
0's 5 _ 970050 before his dah, wich ought to have come ot his part (but 
Te ſeems any is not law), and there cited by juitice Jones 43 


tore the re- . ug : 
turn of it, EIIz. B. K. between Halls and Dancaſier adjudged ; that the 


he recog- death of the principal before the return of the capias dijcharges the 


uizance is ” 
e bail. ] 
Nog kor lei- 


ed, for he 

has time always to come int 0 coun t, Sad ren. ler himſelf be fo: CE ti me of t! e return, ſo that if he 
dies betore ſuch time, the bai is dilci:.arged,—— Bulſt. 331. 8. :C. Ludged againſt the plaintit?. —— 
. . S. P. edi ngly. ——— Ny . 2 ruled accordingly.— Poph. 


185. Caſe v. Nevil, S. C. een ee n f 

+ Mo. 432 pl. 607. Hobbs v. Tadcaſtle, C. & S. P. adjudged accordingly in an audita querela 
drouvht by the bail. . 50 1 <. . ad, 2dge { arcords n:ly; for the rec ognizance of the 
dall that the principal thall render hitzt, &c. is to be intended upon pro ce! e againit him, 
&c. Go::1dth. 174. pl. 108. S. C _ aged according] 8. hed, lo. 29, 39.——s. C. 
cited in the Cale of Calte v. Bingiey. Noy 83. S. C. e by Jones J. Poph. 1800. 3. C. 
cited Lat. 159.——5. C. cited Hutt. ee C. cited by Jones J. 3 Built. 342. 


L 444 J] 3. If B. be arreſted at the ſuit of A. and this is returned in 
Banco, where B. and C. 25 his bail, become bound in a recog- 
nizance, viz. B. in 280 l. being the principal, and C. the bail in 


100 |. that B. fhall 1 7 ar to an action to be bro uglit & c. ac- 
cording to the uiual form, and afterwards judgment is given 


again t B. in the action, and after a ſcire facias is brought 


ag: unſt B. and C. upon their ſeveral recognizances, who | lead 
tlic re leaſe of A. 15 B. the princ ipal, of all debts, duties, judgments 
executions and deands ; this is a good plea, as well for B. the 
principal as for C. the bail, becaute this diſcharges the debt and 
judgment, and the bar may avell plead a ſatisfaction of the judgmnt, 
aid the eaſe is a /uliffretion. Paſch. 21 Car. B. R. between 
Bancreft and Willat, adjud gen upon 2 demurrer. Intratur Hill, 
| 20 Car. Rot. 329 Farmer 
Cro. J 25. [. If a man taken in exec -ution uþ;n a ſiatute at the ſuit of J. 8. 
8 3 5 4 furs an audita querela in Chancery 1 avid this for fury, and finds 
SC. but there 4 manucaplers ad frandum; jurt, © ad projequendum cum ef- 


5. P. does fectuy and after the parties plead to iſſue, which is found aga:! Fa 
the 
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ihe plaintiff in the audita querela, the manucaptors by this recog- 
nizance are bound to bring in the body of the plaintiff in perſon, 


quouſque &c. or to ſatisfy the debt, though there be no mention 


thereof in the condition of the recognizance; for by the words 
(ad flandum juri ) is intended to ſtand to the judgment of the 
Court; for otherways theſe words would be idle, inaſmuch as the 
firſt words (ad proſequendum cum eſfectu) will compel him to 
do all that which is to be done before judgment; and to ſtand to 
the judgment of the Court,is to pay the judgment. Paſch. 3 Jac. 
B. R. between Barnes and Worlich, adjudged.] 


Eliz. B- R. the S. C. but S. P. does not appear. But ibid. 59 8 C. and 8. P. adju 


Cur. Rey 41. S. C. but S. P. does not appear. 


judgment in Banco, 
and jinds manucaptors to projecute it and after dees not 
take cur any writ of etre fac. ad audienuum erioves + this is a fer- 
teiture of the recognizance of the manucaptors, jor this is a de- 
fault in him. Hill. 13 Jac. B. R. between Sir Thomas Middleton 
ed Twinis, adjudged. | 

6. So in this caſe, it he takes out the ſcire facios, but dies not de- 
liver it to the ſheriff, this is à default which will forfeit the recog- 
nizance; for he ought to deliver it to the ſtherut. Hill. 13 Jac. 
B. R. between Sir Thomas Middleton and 7 winio, adjudged. | 


[g. If a man brings a writ of err: un a 
1 a] 5 


<A F v 
TUTLI? Heck 5 
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not appear. 

—Tbvid. 67. 
Pb. 8. Paſch, 
3 ac. Wor- 


lich v. Maſ- 


„ „ 
& S. P. ac- 
cordingly; 
and adjudg- 
ed for the 
plaintiff, 
niſi, xc. 
Velv. 38. 
H. 1. 44 


dged per tot. 


— — 
Fol. 337. 
— — 
Roll Rep. 
229. pl. 36. 
S. C. ES. P. 
per Cur. ac- 
cordingly. 


Roll Rep. 
379. pl. 6. 
S. C. & S. P. 
heid accord- 
ingly, and 
judgment 


for the plaintiff, 


7. If the principal renders himſelf in court in exoneratione ma— 
nucaptoris; uns ought te be entered of record. Hobert's Reports, 283. 
between I/elby and Cunning. } 


Hob. 210. 
pl. 267. 
Mich: 18 
Jac. S. C. 
— Mo. $9, 


—pl. 1249. Wolly v. Davenant & Cunning, S. C. and reddidit ſe is agood plea, but triable by the re- 


cord, and not per pais. 


8. [And] when the principal renders himſelf in exoneratio- 
ne manucaptoris in court, F the plaintiff or his attorney ve preſent, 
he cught to make his election to take him in execution, or ts refuſe him, 
of which an entry in to be made of record. Hobert's Reports, 284. ] 


[9. But if the plaintiff be abſent at the time of the render, he 
ought not to be preſently diſcharged, becauſe the time of the 
render is uncertain, and therefore he ought to be committed, ſo 
that the plaintiff may have time to make his election. Hobert's Re- 
ports, 284. ] 


cordingly. 


Mo. 888. pl. 1249. Wo. lj v. Davenant & Canning, S. C. & S. P. 


[10. And when in the ſaid caſe he is committed, e w/e ig 70 
call the —_ or his attorney to take him in execution, or to relin- 
quiſh him, and to enter this acceptance or refuſal / record. Ho- 
bert's Reports, 284. ] | 


Hob. 220. 
pl. 267. 
Mich. 15 
Jac. Welby 
v. Canning, 


8. C. ES. P. 


accordingly, 


Jac. 
v. Canning, 
8. C. 


S. P. accordingly. ——A rule for diſcharge of the bail in ſuch caſe was entered thus, viz. That the 
defendant offered himſelf in diſcharge of his ſu.eties, & attornatus querentis allocatus per Curiam, 


c. dizit ſe nolle, &c. 


Vor , III 


Ideo confideratum tuit per Curiam, quod tam prædictus de fendens, quam 
| 11 pets 


predicti 


445 „ 


frdicti Manucaptoics, de recogaltione præadidw & denariis in eadem contentis exonerentur. Le, 
5 5. pl. 74. Taſch. 29 Eliz. C. B. Fulucod v. Fulwodd. 


e (11. But in the faid cafe of the commitment, if the plaintiff ond 
Welby v. his attorney be dead, there ought to be a means by record to en- 
Canning, force an anſwer, as by /cire facias againſt the executor or adminil. 
S. P.ac- trator of the plaintiff, to anſwer whether he will have him in 


eoreinglY- execution or not. Hobert's Reports, 284.] 


k Cro. 1 | (11. If B. be bound to A. ina bill of 20 l. and in confuderation that 
j „ e A. vill deliver to him the fa d bill, aſſumes to find 2 ſufficient ſuretics, 
1 judged ac- 40/9 will enter into an ebligation to the faid A. for the payment of the 
Py ſid 20 l. and B. after procures 2 to be beund to A. for the payment 
or the Pe F's . | i 3 
— of the faid 20 l. <vhich are nat of any worth or value Se. this is no- 


any performance of the promiſe ; for inſullicient ſureries are al 
one with no ſureties. Trin. 39 Eliz. B. R. between Gower au 
Copper, adjudged upon a demurrer.“ 


a IE i 


Y (D) Bzil. By the Satute of Weſtm. 1. ; 
Ae e 1. Stat. Wejtn. 1. 3 FF Oraſmuch as * ſheriffs and others, e 
1 = E. 1. cap. 15. have taken and kept in priſon perſons d- 
tend ſheriffs fected of + telony, and incontinent have let out by replevin ſuch 1» 
=_ 1 mh are not repieviſihle, I and have kept in priſon ſuch as are rele- 
t 2t Ave . - = g . i 2 x 8 5 75 . 
cultady of viſable, becaiſe they <veuld gain ef the one party, and grieve the ether, E 


gaols, ſo at 
this act extend: not to any of the K'ng't juſtices, ar judges of any ſuperior caurt: of juftice ; firſt, for thi 


they being tuperiors are not comprehended in the general werds, as often has been obſerved. dl,, 
(who have taken and kept in priſon) which judges do not. 3dly, becauſe in thoſe days priſoner 
were commonly baited by the King's writ de homine repleg. and then allo by the writ de odio & 
atia, both which were directed to the ſheriff. 2 Inſt. 185, 185. 

+ In thoſe days feiony comprehended in it as well treaſon as homicide 


arſons, and all larcenies and thefts. 2 Inſt. 186. 
Here it is proved that itis an ce as well te bail a man nt baitable, ar to deny a man -,] 


0:4291 to be bailed ; and the reaſon is yielded wherefore the ſheriffs and others did fo offend, becant 
tie would gain of the one, and grieve the other, viz. either tor avarice, or for malice. 2 Int. 156. 3 


R 


, rape, or burglary, robber, 


Ir was not Par. 2. And fereſmuch as before this time it was not determined 
eee, «a which perſens were * repleviſable, and vhich net, but only thoſe th: 
what people bre taken for the + death of a man, or by + commandment of ti 
were reple- King, {| or of his juſtices, or for the © foreit ; 
viſable, and . | 
what not, within the geners! words of the writ de homine repleg. 2 Iaſt. 186. 1 This word 
4 6 {repleviſable } proves that this act intends what perſons were i be replevied by . 

44 ) common writ de komine repiegiando, which was directed to tile ſheriff under v 
1 cuſtody the priſoners are, and of whom this act ſpeaks, and ſo it appears by the regitter; 2 lie- 
f 2 plevy, or plevy, is applied to the ſheriff to take pledges and bail to the higheſt courts of reco!d; 
and the writ de manucaptione directed to the ſheriff is grounded upon this act, in which wi. 
not only replegiare but manucapere alſo is uſed. 2 Iuſt. 186. 

+ Here our ac firſt ſets down what perſons were not bailable for certain offences by the come 
writ de homine repleg. and they are in number 4 ; but % the ancient lau of the land, in all caſ«s 
felony, if the party accrſed could find ſuffcient ſurrties, he wras not to be cammitied to priſon ; do. 
atterwards it was provided, that in caſe of med the offender was not bailable. 2 Inſt. 186. 

t The words {&; command of the King } are as much as to ſay (as ſome affirm) as by the King 
courts of juftice :: for all matters of judicature and proceedings in law are diſtributed to the cht ; 
Juſtice, and tie King doe judge by lis juſtices. $ H. 4. fol. 19. and 24 H. 8. cap. 12. and regiVar' 
Bp man oft ty be attacked by his body, but either by proceſs of law, that is (43 las been —— 
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be guilty or no, being taken with the mainer, that is, with the thing ſtolen as it were 


/ e 

Bail. 446 
Kitg's wins, or by indictment, or lawful warrant, as by many acts of par'iament is maniſeſtiy en- 
acted and declared, which are but expoſitions of Magna Charta; and a! ſtatutes made contrary to 
Magna Charta which is lex terræ from the making thereot until 4: E. 3. are declared and enacted 
ꝛ0 be void, and therefore it this act ot Weſtm. f. concerning the extra'uZicial commandment of the 
King be againit Magna Charta, it is vod; and all retolutions of udges concerning the commandment 
ot the King, arc to be underſtood of judicial proce-dings. 2 Ind. 187. 
|} The words For of his jriftices intend, upon any cauſe, whereof they are judges, appearing to 
them. 2 Inſt. 37. | 

And all thefe 4 are particularly excepted out of the common writ de homine replegiando, that 

the ſheritf in his county court, which. is not a court of record, ſhall not replevy any of theie 4 that are 
committed; for example, though the party be committed hy the perſonal command of the King, al- 
beit the commitment be unlawtul, yet the Qieriff ſhall not deal therein by the writ de homine teple- 
glando; but the ſuperior courts at Weſtminſter, upon a habeas corpus, &c. ſhall do juſtice to the 
party in all theſe . cauſes; fo as Stamford, heing well confidered, impugneth not in any ſort this 
opinion; for his opinion extends only to the county court upon the writ de homine replegiando, and 


not to the ſuperior courts. 2 Init, . 87. 


Par. 3. It is provided, and by the King commanded, that ſuch pri- Perſons 


K " . 8 7 5 * 0 
ſfeuers as before avere * outlawed, aud ihev which have * abrured the - ed 
/ _— I area tainted 
realm, || provers, in law and 
thereſore 


are not repleviſable, or to be bailed ; for if a man be arraigned of homicide, and pleads not 
guilty, and is found guilty, and for difficulty of clergy is reprieved, it was reſolved by the juſtices that 
he was not bailable ; for the intendment of the law in dails is quod ſtat indifferenter, whether he be 
guilty or no; but when he is convict by verdict or confeſſion, then he muſt be deemed in law to be 


_ guilty of the felony, and there fore not bailable at all, a fortiori, when the party is attainted in law. 


2 Init. 187, 188, 
And vet if the party upon the cap. utlag. plead miſnomer, or allege error, &c. he may be bailed, 


2 Inſt. 188, a | 
t Perſons having abjured are alſo attainted upon their own confeſſion, and therefore not bailable at 


all by law. 2 Int. 188. 
' The reaſon wherefore provers or approvers be not bailable, is; for provers do firſt confeſs the fe- 
lony to be done dy themſelves, and theretore they are not bailable, becauſe it appears that they be 


Euilty of the fact. 2 Inſt. 188. 


And ſuch as be * taken with the mainer, and thoſe ve, Have f 
33 27 8 „5 1 caſe non itat 
broken the King's priſon, 7hieves openly defamed and known, and eren. 


/uch as be || appealed by provers, e long as the provers be living (if ter, as hath 


they be net of good name, ky * 
| ether 


in his hand, 


anclently called handhabbend. The like is anciently called backberend, as a bundle or fardle at his 
back, which Bracton uſes for maniteſt theft, furtum maniteſtum, and fo doth Britton. 2 Tait. 188. 

+ Here are 2 offences; iſt, his breaking of the priſon - ſor it is preſumed that he that 18 innocent 
will never break priſon; and 2dly, his flying, quiz fatetur facinus, qui judicium fugit. 2 


Init. 188. 
|| The appeal of the approver is forcible againſt the appellee, becauſe the approver confeſſes him- 


ſelf guilty of the ſame felony, and there fore it ſerves in nature of an indictment againſt the appellee 


ſo long as the approver lives, unless the appellee be of good lame; but yet the general words do re - 
for albeit the prover be alive, yet if the approver waive his appeal, the appellee 


2 Inſt. 188. 


ceive qualification; r be a 
ſuall be bailed, if no other appeal be againſt him, 


And ſuch as be token fon“ houſe-burning felonioufly done, or fon [ 447 ] 
- . s . o 7 ® UrnMing 
t falſe money, or for || counterfeiting the King's feal; af ns 
| &c. was te. 


lony by the common law, as it appeareth by this aQ, and by our ancient authors, viz. Glanvill, the 
Mirror, Bratton, Britton, and Fleta. And this ſeemeth to be the law before the conqueſt. 2 Inſt. 188. 
} This appears to be treaſon by the common law. 2 Inſt. 188. ; 
This was. alſo treaſon by the common law, as it appeareth by the ſaid ancient aurnors ; and both 
theie were declared to be high treaſon at the common law by the ſtatute of 25 E. 3. cap. 1. See 


more hereof in the 3d part ol che Inft, 2 Init. 189. 8 
; l Or 


r an 


TR yo 
„ q 


by 


a dy had. Corp. Way 221i,cd -y Wy 


7 5 Bail. 


® That is, ar rg ex communicate, talen at the 7 / the b Ne, , 0 
he chat 1 „ manifeſt oflences; a 
c*ritined "- l 


zuto Thane 


cery dy die biſt.op to be excommunicated. and after is taken by ſoree of the King's writ of excome 
0 1 . » » - * 1» . \ . 29 ad 

municato Capiendo WHch is fo cated of writs in the writ called a ſigniſicavit), is not bailable, for in 

ancient time men were excommunicated *Þut tor heretics, vropter lepram anime, or other heinous 


cauſes of eccleſiattical conuſance, and not fur ſmall or petty cauſes; and therefore in thoſe caſes the 
party was not-bailable by tae Keri or gaoler without the Ning s writ; but if the party effered futite 

ent caution de parento mandatis ecole! ize in terma Juris, then lhould the party have the King's wiit 
to tlie dithop to een! hie caution, and to cauſe him to be delivered, and it the bithop will not lend 
to the theritt to deliver him, tl: en mall he have a writ out of the Chancery to the theritf tor his deli. 
very; or if he be excommunicated for a temporal cute, or for a matter whereof the cccleftatt:cil 


ourt hath no conulance, he thall be delivered 'by the, King's writ without any ſatistaction. 2 [it. 
189. 


One taken bu an ex nm. 


eats caplende upon the ſtat. 5 Eliz. cap. 22, and bro: _ * the bar 
dy tlle opinion of all the ju N contra Wiiliams. Bult 


122. P. Woh 


9 Tac. Anon. — ibid. Yelver;on J. ſaid, that iv it was reſolved in one ks \ Y*ER'S Cat: - 
where he was taken by a writ: de excommunicato a e brought hither by a habeas corpus, 2:: 
upon coule Ihewed, he was bailed by ne Court de die in diem, but neither the ſheritt nor any jut- 
tice of the peace in the county can bail fuch a one, but this Court here may well bail one, as in the 
Cale betore, de die in diem. | f 

+ Or tor open or manitet® offences; for, as has been ſaid, bail is quando ſtat indifferenter, and not 
when the © offence is open and manifeſt, 2 Inſt. 189. 

One u as fo und guilty of ictony, but it being douvted whether clerg y wwas alletunble or not, he way 
fepricved without judement ; and the juſtices held, that he is not bailable, becauſe by his being 
COnv.ctee ”y is more than one velen meutly fufpeted ; and the HEN of the law in bails 1, 
duod far erenter it he de guiity or not, till trial, &c. D. 179. a. pl. 42. Paſch. 2 Eliz. Anon. 
rob -19. pl 68.58. P. and as to him that is convicted, tw3 juries have patled upon kim, and 

: 11 


It is evident that he is guilty. E, all the judges of England. 
* Feen. Fo * WES „ 5 . 
For byte. r“ fer treaſon teuching the King 7 Dull be in t no Vic 
LY mA 1 1 ? / 
ep levifable Py ot Commons U TH, nor without writ. 
2 4 - 
SS .c ww a 
1 4 » . : Ane ? 7 + ; — 1141 1 
zadicted of Hz! : treaſon, or of any felony whatſoever, vas bailable upon geod ſurety; for at tlie 
common lar "he gaol was his pledge or ſurety that could find none. And this appears by 
Giany:!, whoſire, Is qui acculat whe: Te Pra diximus per plegios ſalvos & ſecuros ſolet attachiari, ut :! 
legios noa h=buerit, in carcerem detrudi; io as a man by the common law was bailabl: for 


* 
2% oience until he were corvicted; and this ſeems to be the old law of the land before the 3 

z. Ingenuus guilgue ftidejuflores, qui enim {f1 quando in crimen vocetur, jus ſuum cuique tribuere © 
QUER paratiuhi im tore preitent, ndiſſimo: auhibeto. 2 Init. 189. 
That is, the ſheriff ſhali not replevy them by the common writ de homine repleziando ; t 
heut Writs het is, ex officic ; but all or any of thele may be bailed in the King's Bench, &. 


af. 13s. - 


. 
- 


3 4. But ſuch as be indifted 5 sf larceny by * inqueſts taken beforc 
exe es > ſherifts or bailiffs by their office, or of 1 fen picten, or for petty 
uy ny that amcunted not abyve the value of 12 d. T; the 'y Were 17 
i grand . guilty of ſome? other larceny afo gretime, or gui!, ' of 1 ecerpt felons, 71 
5 A - of commanument or force, or of aid in fe! elony done, or guilty of ſoue 


ny * wheo Þ ther 4 treſpaſs jor TC hich Ce ought rt to Lje life nor meine Tr, and a 


Ge thing man ape aled by a prover after the death of the þ -QUEr Cf he be 11; 
e anime ma nr dl 22 ed ) ſhall from DANCER { q let out by | 5 


_ f 0 without 7 giving oaks of their goods. 
za cen 2, 
en it i. of the value of 12d. or under, and the things ſtolen are to be reaſonably value d, for the ounce 
1 filver, at the of of this act, waz at the value of 206, and now it is of the value of 5,5. and 
above. 2 Int. 1 159, 19 5 
J 148 That is, of jo *. in their taur nes, or lords in their leets, or thoſe that have inſang- 
2 s thief and outfang-t net &. 2 Inſt; 190. 

* That is to be underitood where the indictment was taken before the ſheriff in his tourn, ang 

nate he was jade of dle cauſe, for other Prtousts could not be bailed without writ ; and if the ſi 
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they may be well ſatisfied that ſuch a one is bailable by law; and tllerefore obſerve well the ſtatuts 


Bail, ED 448 


| having ſufficient ſurety offered to him, refuſed to bail him, he f10u!l have a wit de manucap- 
ne directed to the therit! to take pledges of him; and inn 9 3 of + bande (which is intend- 
{ -f a ſteauard ina lee! 7 retut-d to take pledges of one indicted before him, the pritoner ſhould have 
ad a writ de m inucaptione to the ſheri to take P. edges of hi! n; an ail this en by the wrir 
© mauucaptione. zut ſince this time this writ of manucaptlone i; taken away by the ſtatute of 23 
3. 190; . 

pi ro nei either the ſheriff, nor other of the King's officers could take any thing for doing his office. 


2 II. ſt. 1 


Par. Jo And if the Her tf or any other let any £9 0! large 5 y ſurety, * So as at 
that is nat reblevifable * if he be theriff, 9 conſtable, Ir any Other ee 


bailitf of fee ahi has beeping of priſons, and thereof be altuinicd, freritwicks 
5 - in fee, and 
he ſocall loſe his fee and office for 4 V. 2 


conſtables 
and bailiwicks in fee, which had the keeping of priſons; theſe being attainted of letting to bail orf 
ay prifoner not bailable, ſhould lofe the fee and hailiwick for ever ; and upon oihce tound, the King 
ſuould have the inheritance ef the etfice in kim to be grantable over. 2 luft. 195, 


Par.'6. And if the * under-ſherift,” conſtable, or bail} ow h ag Note tlie 
have fee for keeping < Friſaus, do it contrary t9 the cuill of his Erd, a ofthe 
er any other bait nd being 14 of fee, they ſhall have three years In, 5 3 . 
fon ut, and make fine at the King's pleaſure. der balk 

VItLOuUL th 

allent of his ſuperior, is no forfeiture of the fee or bailiwick of his ſuperior, though n 

caſes the ſuperior ſhall antwer tor his deputy. 2 Inſt. 191. 


Par. 7. And if any * with-hold priſoners repleviſable, after that * Hereit 


Ky iretiy, 


they have * ſurety, he ſhall pay a 7 woous amercement nn de 


77 the Ning. 4 man ple- 
| INN is 


2 Tb 191. 


P ar, 8. And if he takes any reward fer the deliverance of ſuch, he 


| . all pay double to the priſauer, and alſo [ball be in the great mercy of 


the King. 
162 P. & M. cap. 13. . 2. Ns juſtice or juſtices of peace foall Uron an af- 


ſembly of 


let ts bail or mainpriſe any pe; Nene forbidden is be reple vife d or baued by +, - _ 
Weſtm. 1. cap. 15 | 5 tices and 


barons of 

the Exchequer at Serjeants Inn in Fleet- ret, this term, it was reſolved by them, and ſo agreed to 
be here atter put in execution in all circuits, That ita man taken fer felony be examined by a juſtice 
of peace, it aj ppeareth that the felon iz not bailable by the law, and vet the juitices commit him to 
ga] WO as upon tulpicion of felo!: Ivy not m. iking mention for any C auſe for which he is not hailable, 
whereby he i 15 brought before another juſtice of peace, not nn of any matter why he ought 
dot to be bailed, where upon ey bail him, theſe juſtices ought to be tined by the ſtatute of i & 2 

1. & Ma, tf: or they offend if they bail him who by the Raculs of Weſtm. 1. is not bailable, and 
rs Gas, = at their peril ought ſo co iu form themſe! ves, betore the ball == n, ot tie matter, that 
of Wettm. 1. cap. 18. who 1s nap and who is not by the law, Poph. 90. pl. 1. Trin. 27 
Eliz.——2 Hawk. Pl. C. 99. cap, g. f. 82. S. P. and cites And. ibid. 1. 15. favs, that 
te offence of denying or obſtructing bail, where it ought to be granted, ſeems to bea miſdemeanor 
vot only by the ſtatute, but alſo by the common law, and puniſhable thereby as an oftence againſt the 
liberty of the ſu? bject, not only by action at the ſuit of the party w rongfully impriſoned, but alſo by 
indictme nt at the fait of the King. But ibid, ſ. 14. favs, it ſeems clear, that ke who has power t9 
bail anotlrer is not bound to demand of him to find ſureties, and to forbear committing him till he 
inal} refuſe to tiad them, but may well juſtify his commitment, unleſs the party himielf ſhall oller 


his ſureties. 
For more as to this ſtatute ſee the diviſion of, Bail in Cri- 
minal Caſes 
liz C) By 


I 
1 
. 


— 


SITS r . r 
e e 


that this ſtatute was a g neral law of Mich the K. ng's . ouglit to tak e notice, without 
it. 


per Cur. accordingly 
void at common law, and that fo it was declared in Sir John Lentlial's C. 
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(E) By the Statute 23 U. 6. 


4 Rev. of Par. T5 [Ai 2 King eonfidoring * the £7 74 ant ca ly 4 

D. in 1. 

land's Cace, 

per Cu r. 

8 2 5 chi/ecy 0a: 16, 41 id A "FS cf prijons, an ether Heros 757 bel 

re | counties of "this reohm He 2 erdained ly authority aforeſaid, in of Peaving 
* — 


tends only 
to the ſhe- ct all [4 h extortio; ) 0 ry and . We ny tat be F ſhell | er tO 


riffs. 15 dut farm 21 A ny ner 21s count); Cr .. 7 5 5 b. Ailoi ick 853 hundreds, 


A particular Mar wapentakes. 
and ſpecial 


hog gw 
pre, av Mich be, ann Pave = n this realm by pi 
fherige, Wne re" : . and 1 heir CiCct 2 9 55 eιht 251 „an- 


act. and 
cites it as he! 41 3 Mar. Dyer 173. a. [Thrower v. 3 "Ne. j— Brut t Lev. $6. Mich. 14 Car. 2. 
B. R. it was fa:d by Tuffden, that it was held by Roll a e 1 wher they were chief jultices here, 


— Hale Ch. J. held, That this ft e was 2 general law. 2 Lev. cz. 101. Paſe h. 
B. R. in the Caſe o: Oaky v. Sell. Keb. 31. pl. 36. Oakes v. Cell, 8 C. & S. P. held 
Mod. 111. pl. 6. Wild ſaid. that a ther; og b ond lug ©: le and favour was 


It ſeems that debt lies upon this ſtatute againſt the meriff, for Janine: to farm his county: 


under · ſneriff, excepting only one hundr;d, if ſuch leaſe be by decd. See Br. Grant, pl. 5% 8 


21 H. 7. 36. 


W. being Par. oO Nor that any of the ai, 4 offic ES an mant/te: pf by 50 77 7 a 
rIioner in 7 chi ' 2 

eee under colour of their office, ſpall take any cher thing by U. | 

upon 4 ca- 

Flas utlag. any of them, to be arreited or attached, nos of none other } 


— —— for the en of any arreſt or at. chmod 75 be made by Ii. 
er took an Gr of any per{cn by them, er any of them by force or Cc Our of ti 


any «ther perjon to their uſe, profit, or avail, 3 y perl, n, 


eee o Rce arre/?, d or attached for fine, fee, uit f prifen, main, 127 
ee le letting t9 1 * Or ſhe ewWing any cate or favour 70 any ſuc h Pe ow ſo The 
ered, or to be errefied, for their * reward er profit, but /uch as j 5 


w.th cordi- TY 


tien te ſeve ow : : ae 1s to fay, for the ſheriff 20 d. the bailiff evhich in 5 


ti, are er attachincut 4d. and the gaoler, if the priſoner be c- nmittedt to 
, 2nd to 


& ſcba) rec PLS 1 


Je fr, AN : 
„ar bis body at ary time upon a fumnmoYri, &c. And in a debt t brought don the obligation against 
one of the ſuteties, he picaded the conditions performed , upon which the plaintiF demurs, and holden 


2" inſufficient plez. D. 118. b. Pl. 1 Mich. à Mar. Thrower v. Whetſtone. 
Ar 4. JI pi: made to the therit contrary to the ſta: 1 is an obligation. Cro, B. 178. pl. 9s 


Paſch. 32 Fliz. F. R. in Caſe or Da: tens v. Smal biooke. 


In eng , the plans, tim dec red, that whereas he hid taken the body of H. in execution at the 
ſuit ot J. 8. by virtue of a warraiit to him directed as lpecial bally, the defendant in cunſiderati 
that be 2 perm Vin ee 2 2 al large, promized '6 V. 2 the plai: it all the money in which II. 

22 condemned: 1t was the OP! nion of the Court that this coniideration is not good , 9 * ing con- 
trery to the ſtature, 2 -o. E. 199. pl. 22. Mich. 32 & 33 Eliz. B. R. Fetherſtone v. Hut: hinſoa, 

An. iron rior was exhihited againſt L. under -f 1 bs Sir C. P. ſherift of Y ork; upon the ſta- 
tute 23 H. 6. and it was ſhewn, th. at he being under-ſh<riff, a ca. ſa. was delivered 15 him ts 

exe F. L. pen 4 judgment f- r 19-1, the tofendant c lore off "ii took of the plaintiff I ang 1 
a rant upon his writ againit the form of the ſtatute, whereby he hath forfeited 401. The Lo-d 
Hrw rt inc! ned that this making the warrant uporrthe ca. ſa and the t2 king of 29 s. is within th 
gatute, and he refſembledit to Dive and MaNNniGHam's Cat in Plowden, where an obi1g4- 
tien taten of one in execution is void by this ſtatute ; the clauſe in this ſtatute for the oblig ton [3 
2Þiolute, without any reftraint, but that all obligations taken by colour of his office, with any other 
corndinnne, are made void. { The book ſays further, viz. This taking of 20 5. for making of a war 
a2 5 ta. „. is extortion 4t the common law, for wi:ich he may be indicted, but whether it de 

ira "this Ratte or .o, is doubtful. Tiytit, 70. Nich. 21 Jac, Lingicy's Calc, 5 
. j ct 
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Bail. 1449 
Debt on a ſkerift''s bond, e defendant ſhall be a true priſoner ; the defendant without plead. 


ing ve fatute pleaded thut he was in exe %% an fer del, ard that the bond was given ſer eaſe and 
„„ aid to obtain his berty without {atisfy'ng the plaintiff in that action; upon demurrer it 


3 r 0 . . . , 

wo „„ Hale Ch J. that the ſtatute 3 H. 6. is a general [aw of which this Court mult take 
to, without pleading it; but i: it was not, yet the bold is void at common law, fed adjornatur. 
ev, 10% Pa'ich. :6 Car. 2. B. ER. Okey v. Sell. Keb. 320. pi. 8. Oaks 


A ; = . [ 450 ] 
. a4 ornatur, bid. 61. pl. 36. Mich. 25 Car. : B. KK the S. C. I 
2 per Cur. the plaintiff ſhould traverte the caſe, and can never maintain this demurrer, 
et tor the detendailty nift, ——>ee Lit, Actions, (I/ per totum, leveral caſes upon this 


CO 


Ar. fo Aunt that the ſaid ſheriffs, and all other officers and mini- S rjeant at 
tors arrefard, * ſhall let out of priſon all manner of perſons by them, or 7, OP 


7 f : g 1.1 * huujesf com- 
ary of chem arreſted, cr being in their cuſizdy by force of any writ, nus is not 
bil, or avarrant, in any h tion perſonal, or by cauſe of indictment an _ 
; i — = * . — *. wit in 

bi treſpafs, upon reaſpnable ſureties of ſuſſicient perſons, having 2 — 
ſu cient within the counties where ſrch perſons be fo let to bail that extends 
or mainpriſe, to teep their days in ſuch piace as the ſaid writs, bills, only or offi- 
e, 0 OO OR cers who 
9 Coos i wits f all FequtIFe. have the 

_ ex<cution 
and return of ordinary proceſs of the law; per Hale Ch, J. and the whole Court. Lev. 2cy. Paſch. 9 
Car. . in the Exchequer, Noriolk v. EIliot.— —HFEaym. 2. Mich. 14 Car. 2. B. R. Nortolk v. 
Ayimer, S. P. ad jornatur. V 2 Salk. C0. pl. '. 5 W. & M. in B. R. ſays, this ſtatute 
ſays, hat the ther'ff may take bail; but that this is conſtrued (mall), tor he is compeliable to do fa; 
for where a ſtatute diretis the doing oi a thing tor the ſake of juttice or the publie goed, the word 
(may, is the {ame as the word (ſhall. | 8 


Par. 6. (Such perſon or perſons which be, or foall be in their 
zward by condemnation, execution, capias utlagatum, or excom- 
municatum, ſurcty of the peace, and al! ſuc perſons which be, or 
Hall be committed to ward by ſpecial commandment of any jufſtices, 
and vagabonds refuſing to ſerve eocording to the form of the ſratute of 
labourers, only excepted. } — 

Par. 7. And that no ſheriff, ner any of the officers or minflers Ong wag 
efreſaid, ſhall take, or cauſe to be taker, or make any obligation for „ pas: 


; vr ſuſpicion 
any cauſe afore aid, or by colour of their 0/11, Co but only to them- of feliny 
ſelves, of any perſon, nor by any perſen which ſhall be in their ward, was cons 
by the courſe of the law, but by the name of their oſſice, and upon „ 
condition ærritten, that the ſaid priſoners thall appear at the day tie. . 
contained in the ſuid aurit, bill, or warront, ond in ſueh places as the which had 
l : W Nycondilig), 
ſald writs, bills, or warrants ſhall require. 20+ ee 
Sveriff named 
ſter i therein, and becauſe in this caſe he is impriſoned colore cMlicii, the ſher:fM being to Keep 
felons in ward, and he was mainpernahle thereiore by failure of the condition, aud of the word 
fiherif) the juſtices held the obligation void by this ſtatute. Br. Obligation, pl. 37. cites 37 II. 6. 1. 
— Br. Dette, pl. 16. cites . C. | 
In deb; 6:4 bail bond, plaintiff declared generally as upon ethor bands, viz. that the defendant 
bound himſelf to them in fo much monty, without ſayipg per nmipnug Vicecomilum civiiate. Lone 
don, as uſual. The defendart prayed cycr generally of the bond and condition, and made theeutry 
in the uſual form, (viz.) petit augitum ſer pti obligatorii predict. & i legitin, Ic. petit cam audi— 
tm conditionis ſeripti illfus, & ei legitur in hac verba, Then he r the fiature 23 IA. 6. againit 
ſherif”s bonds, &c. and ſets forth an arreſt &c. and that this bond was taken lor eal? and tavour, 
The plaintif perceiving their miſtake of omitting per nomina Vicecom, extcr n the record the 
defer dant's prayi/g oyer of the bond, &c. and then they rf ihe bond os well as the condition 
thereof, & petunt quad ſcript. pred. irrotuletur, & irrotulatur in hac verba; by wiich it appeared, 
that it was taken by them by the name of ſheritts ot the city of London, in expreſs words as ulual 
"Then they reply and confeſs they were ſheritts ot London, &. and the arreſt, &c. and the bond 
- taken by them per nomina vic. civitat. < pp ſub CondiUgne pradicta, to diſcharge the pity 
f 14 . . nom 
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* 


from the arreft, abſaue hec, that it was taken for eaſe and fꝛwour; and uren 2 demurrer to nt re. 
plication, it was held ur Cur. that now;thitandins the deiendant hed entered the oyer of the bond 

with an &. only. (viz.) & el legitur, &c. vet the pant might enter it at large on the record, and 
by fo doing he had 2. Weed 7 05 2 aa t pea of toe fra! ute, Decauic now 1: appeared on record, 
Rat the bond was taken by ke plaintitts by the name of theriffs, &c. and that the variance between 
the bond ard the declaration was not materia; Neither was t any gg te 1 THe replicatan 
to ſay, it was taken dy them per nom ina vic. ; fo the plainciffs had judgment. Carth. 301, zor. 
Paich. 6 M. & M. in B. R. Abney and Hedges ſheritfs of London v. White. 


It is a good Par. 8. Aud N of the ſa? 1 Berift, er other Her or miniſters 


”- 2 4 
1 | af-re/aid, take any obligation 1 in other form by c: bur of their offices, 
bond was That it ſhall be void. 


taken yy the 
ler colore officii, and that he is not named ſheriff, and that the obligation has not a condition, ſe. 


- x 


cundum tormam ſtatuti, and ſo void by the ſtatute; quod nota. Br. Dett. pl. 115. cites 3) 
H. 6. 1. 
If a ſher Fakes 2 bond for 4 point aga. 'nft 23 H. 6. and for a debt due, the whole 


2 
[ 451 ) ond i, void; for the letter ot the ſtatute is ſo; per Cur. Hob. 14. Trin. 12 Jac. in 
C2fe ot Norton v. Sim nes. 

The common law w bs very rigorous as to the execution of proceſs; the capias was ita quod habess 
the body at the day of therreturn, and it the ſheriff had arreſted one, it had been an eſcape to Jet him 
go. Be tore the making of this ſtatute the ſheriff uſually took ſureties tor the appearance of the pri. 
ſoner, and dy th.s means vied great extortion, and took great ſums of money; to prevent which miſ. 
chieis this ſtatute was made, and fo defigned ; iſt, for the eaſe of the priſoner, the ſheriff being nor 
compellable to take ſecurity, which he was not obliged todo before. :aly, To prevent extortion, and 
therefore directs that a bond ſhall be taken in ſuch manner, and with ſuch conditions as is therein 
mentioned; per North Ch. J. 2 Mod. 180. Tria. 28 & 29 Car. 2. B. R. in Caſe ot Ellis“ 
Yarborough. | | 


An oblica- Par. 9. And that he Hall take no more for the making of any ſuch 


tion made 7. Pg 
ro a derary ob gaticn, warrant, er preceps by them to be made, but 4 d. 


* rs hail 


of 4 franchiſe, or to an urd cri depmty, i is void, by 23 H. 6. for itought to be in the name of the 
Þail:it or f ſerif imſelf. Noy (9. Tavernor's Caſe. 


Par. 10. And al{; han every of the ſa geri. ſhall make yearly 
a deputy in the King” s courts, r his Chancery, the King's Bench, the | 
C:mmein Pleas, and in the Exchequer, of Record, before that they 2 "all 
return any writs to receive all manner of writs and warrants te be 
delit ered te them. 
Par. 11, And that all ſheriffs, under-hheriffe, clerks, 5 bailiffs, 
g lere, ceronerg, ftewwards, bail: ifs of franchiſes, or any other officers 
er minifier; which do contrary to this ordinance in any point of tht 
ſame, {hall loſe 4% He party in this behalf endamaged or grieved, li, 
treble damazes. 
_— Par. 12: And hl forfeit the ſum of 40 1. a! every time tha! 
3 = thy or any of them di the contrary thereof in any point of the ſan, 
a common whereof the King ſhall have the one half, ts be employed to the uſe . 
informer on of hir Houſe, and in no etherawiſe, and the party, that will ſue, the 


= FRE Other half. 

ba ff, or : | , 
taking 5 . 6 d. for arreſt on a bond. After verdict for the plaintiff it was moved, that it ought to be 
brouzht in the proper county by the ſtatute 21 Jac. cap. 4. or otherwiſe that ſtatute will be avoided, 
the offence in thi: caſe being committed io Buckinghamſhire; and ſaid that it was ſo adjudged Paſch. 

27 Car. :. in Caſe of Nichols v. Cockerill ; ſed adjornatur. « Mod. 225. Trin. $ W. 3. Newnham 
v. Lunn. Comb. 370. Newman v. Lun, S. C. Holt Ch. J. ſaid it was adjudged in the Caſe 
of Barnes v. Ewes, that debt lies in this court, and that it was fince fo adju aged in the Exchcquer 
that indeed my Ld, Hale adjudged it otherwiſe in Nichols's Caſe and faid that it is not yet ſettles, 


Lt adjornatur. 
Par. 


Bail. 


Par. 13. And that the juſtices of aſſiſes in their ſeſſions, juf+ 
rice of the one bench and of the other, and juftices of peace in 
zheir county, ſhall have powwer to inquire, hear, and determine of office 
without ſpecial commiſſion, of and upon all them that do contrary to 
theſe ordinances in any article or point of the ſame. | 

Par. 14. And if the ſaid ſherifts return upon any perſon, cepi cor- 

us, or reddidit ſe, that they ſhall be chargeable to have the 
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See tit. Re- 
turn (R) pl. 
8. and the 


bodies of the ſaid perſons at the days of the returns of the ſaid writs, note, there. 
bills, or warrants, in ſuch form as they were before the making of 


this att. 
8. 2. Provided alavays, that 
the Fleet, and of the King's palace f Weſtminſter for the time being, 


ſhall nat be endamaged nor prejudices by This erdinance in the duty of 


his office. 


For more as t9 this ſtatute, ſee letter (F), and ſeveral other di- 
viſions under this head. 


(F) Securities given to Officers. Good or not 
by the Statute of H. C. &c. 


I. THE ſheriff took a bond of the defendant, being in cuſtody, 
| to appear on ſuch a day in B. R. and ae adiunc & ibidem 
ad reſpsndendum the plaintiff in placito tranſere{ſionis, & e. It was 
objected that the ſtatute 23 H. 6. requires only a bond for ap- 
pearance, and not to anſwer the plaintiff in aplea of treſpaſs, which 
is another thing, and therefore the bond mult be void; but ad- 
judged that the bond was good, for there was nothing in it but 
ruht awas compriſed in the abrit, for that was to command the 
ſheriff quod habeat corpus of the defendant, &c. ſuch a day ad 
reſpondendum to the plaintiff, Godb. 136. pl. 160. Paſch. 23 

Eliz. Anon. | 
2. The condition of a bond to the ſheriff, on arreſt on a la- 
titat, was, That if the defendant perſonally appear in B. R. at 
Weſtminſter, and there to anſwer, &c. It was moved that this 
differed from the form in the ſtatute, and therefore void ; but as 
to the word (perſonally) the juſtices held it ſurpluſage, and well 
enough, notwithſtanding that becauſe as the cale is, the ap- 
pearance of the defendant ought to be in perſon upon a latitat, 
for he is ſuppoſed to be in cuſtodia mareſchalli, and fo it has 
been adjudged in C. B. where the appearance of the party ar- 
reſted is de jure perſonal, &. Contra where perſonal appear- 
ance is not requiſite. And as to the other words (there to an- 
wer), Wray put a diſſerence that in ſuch caſe the bond is well 
enough ; for it is in effect only, that he ſhall appear eo animo 
ut reſpondeat; but if the words had been (appear and an- 
ſwer), it is a void condition; for it may be the plaintiff will never 
declare againſt him; but Gawdy and Aylitf J. e contra, and 
neld the bond void by reaſon of the words aſoreſaid, but would 
act give judgment againſt the plaintiff; but ex gratia 1 ſuf- 
3 ered 


the warden of the King's gas! of 


1452] 


The condi- 
tion was as 
here, and 
the defen- 
dant pleaded 
the ſtatute, 
and the bond 
was ad- 
judeed void, 
Cro. E. 
672. pl. 31. 
Paſch. 41 
Eliz. C. B. 
Scryven v. 
Dyther.— 
But where 
one Was als 
reſted upou 
a latitat, 
and gave 

a bond con- 
ditioned 
perſonally 


5 proſecute bis 


452. Bail. 


to appear, fered him to diſcontinue, 2 Le. 78. pl. 103. Paſch. 26 Eliz, 


peo as it Seckford v. Wolverſton. 

fo: ed that 

in regard 

kis appearance was neceſſary to put in ſpecial bail, ij the party requires it, the bond was therefore 
good, and that it was ruled between Woo! veriton and Sacktord ; and of that opinion was the Court 
here, but they would advite. Cro. E. 775. pl. 7. Mich. 42 & 43 Eliz. B. R. Bolles v. Hewitt. 


3. A man was baund to his erediter, who was not ſherift nor 
ſheriff's officer, t appear at his ſuit in B. R. on ſuch a day, and 
then and there make anjaver, &c. but did not appear. All the 
judges agreed clearly, that this bond was not within the ſtatute 
23 H. 6. and gave judgment for the plaintiff accordingly. 
Goldib. 66. pl. 9. Mich. 29 & 30 Eliz. Raven v. Stockdale. 

Goleib. 54. 4. Debt on a bond to a ſheriff, that if the defendant did per- 
1 nally appear in B. R. &c. that then, &c. TI he defendant 
——idid. Pleaded that he was taken by a /atitat by the plaintiff (ſherif), 
6:.pt.2%, who took this obligation for his deliverance, and that the obli- 
S C. * gation was not according to the ſtatute. All the juſtices, ex- 


derion hel 8 5 
de odliea- CEPT Anderſon (who was abſent), held that if it were in ſuch an 


PIES 


non void, action where a man may appear by attorney, it is void. At an- 


becauſe other day it was held by three judges againſt Anderſon Ch. J. 


tiere is an . "= 7 s a 
e that a man ovght lo afpear in perjon upon a latitat. Ow. go. Hill. 


Emitedby 29 Eliz. Laſſell's Cate. 

tne ſtatute, | | | | 

and this varying from the form in ſubſtance, is void; for in his opinion he excludes the party from 
Eis advantage given him by tae ftatute. But all the other juſtices heid opinion aàgainſt him; for they 
r 1 fad that a man ought to appear in proper perſon upon a latitat; which Anderſon 
4 453 J de ied, add ſaid that the latirats are not but of 60 vears continuance, which the other day 
Periar had armed, and he ſeemed to miſlike the latitats. Anderſon ſaid, al! my drethren are otopinton 
aal me, wherefore take your judgment accordingly; and io judgment was entered for the plaintiii, 


Debt upon +5, K. an officer by proceis out of the county court, attached 
_ the goods of the defendant to anſwer a plaint levied there for a 
debt. K. re-delivered ihe goods, and tak the defendant's band to appear 


it tne de- 
tendant at the day, cr etherabiſe to deliver the goods back again. It was agreed 
ee 2 per tot. Cur. that this was out of the ſtatute of 23 H. 6. becauſe 


car at the * ; 
e cxunty. that relates only to thoſe whoſe bodies are taken and impri- 


3 to de ſoned, and not where their goods are attached; and judgment 
e d. &c. . ; . 

9. &c- accordingly. And. 267. pl. 274. Trin. 33 Eliz. Burgoigne v. 
2 n with Kerry. | 5 

Fel agi, 

J. S. for wrong full; taking and artaining bis catile, &c. and to make return there, if a re- 
turn ſbou'ld be 1d;udged by law, and alſi hall indemnify the Meri, &c. ] he defendant pleaded 
eit this bond was taken co/ore officiiy and not warranted by the ſtatule; for the condition was to in- 
E:mnity the (ivridf, Upon demurrer it was held good per tot. Cur. becauſe the condition was-accords 
ing ts the u praftice. Lutw. 085, Mich. 9 W. 3 Blackett v. Critlop. 


Cro. E.$52 6 In delt upon bond, the defendant pleaded that the plnint! 7 
Prot. ras ſheriff, and teot the bond upon arreft for the enlargement of ile 


Gene 
;; ther abt; pr ner, and that where the ſtatute appoints the ſheriff to take 
5271025 *2- bonds of perfons ſufficient, the defendant ſaid that himſeif was 
3 not ſuſſicient, becauſe 2 freebelder, and demanded judgment of 
„ere the obligation. Upon demurrer the plea was held ill, becauſe the 
preferived, | fberif i: the judge of the fufrciency, and inſuſſiciency is to his own 


damage 
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damage only, he being to be amerced for not bringing in the 
boy, and has no remedy beſides the bond. Mo. 636. pl. 875. 
Hill. 37 Lliz. Cotton v. Wale, | 


453 
ſhall he void 
ior this 

cai'ſe ; the 
niſt is, thet 
it be made 


to the ſheriff himielf; 2dly, That it be made by the name of his office; 3dly, That it be only for 


unte ut the day; but here the ſufficlency of the ſurety is matter, and not form, 


= tines ror the plaintitt.. 
tices 5 but the reporter lays, nota the cafe ſupra, and quære. 

The term 
WAS adjourned to St Albar's, and the cefendant afpenred there 
The bond is not forfeited ; but Popham Ch. J. was of opinion 
that the bond was void, becaute of the word { HUe/tminſter } in 
tlie condition; for there is no ſuch name in the writ for ap- 


pearance. Mo. 430. pl. 601. IIIll. 38 Eliz. Corbet v. Downing. 


7. The ſheriff took a bond 79 appear at Weflminfler. 


peared at Weſtminſter, and not at St Alban's. Ibid. 


F. R. Corbet v. Cook, S. P. and ſeems to be S. C. and it was held that the obligation 


where tore it 


— An. 17... . S. C. & S. P. held accordingiy by 3 juſ- 


In the re- 
port of the 
caſe there 1s 
a quęre, 
whether tlie 
bond had 
been for- 
teired it he 
had ap- 


Cro. E 466 (bis) pl. 16. Hill. 8 Eliz. 


ſhall alw 5s 


gate to the day and place comprized in the writ, beca ſe that thall have regard to the adjournment; 
and yet. if tle term be adjourned he ought to appear in B. R. or otherwiſe ſhall for fcit hs bond. 


3. A theriff brought debt upon bond conditioned, that H. 
T. Halil herfaually appear before the Queen's majeſty and her council 
uns af Requeſts, &c. forthwith ta anſwer all contempts as ſhall 
: tz his charge, that then, &c. The detendant pleaded 
22 FH. 6. and that the ſheriff colore præceꝑti under 
i of the Queen of the Court of Requeſts, took and impri- 
2d the ſaid H. L. and detained him till the defendant and the 
aid Ht. L. became bound as aforcfaid. And upon demurrer 
it was ad; udged for the defer.da::t, becauſe the bond is void by 
that ſtatute. 2 And. 122. pl. 66. Mich. 40 & 41 Eliz. otep- 
neth v. LoyG. 


Cro. E. 
646. pl. 58. 
St pney v. 
Loyd S. C. 
and Anaer- 
fon a. d 
Glo: vile 
he'd that 
tne proceſs 
vas NO war- 
ra: to the 
ſuerin to 
take the bo- 


dy, nor tlie 


obligation; 
tor 4 


court had no purer by the ſtatute, nor by the common law, and though it was alleged that this obli- 
ga. vi is within the ſtatute, in r2gaig the ſh-ritf took it colore officii, although he was not lawtully in 
cuſtody, it was notwithitanding adjudged tor the defendant, and they held that the ſtatute intends only 


obligations taken by ( ſuch as are in their cuſtody by the courſe of law, and conſe. 
quently this obligation was taken by dureſs, and ſo ayoiuable. 4 Inſt. 7. cap. . 


( 454 J 


S. C. ſays it was adjudged upon fol: mn argument, and that the arreſt was falſe impriſonment. 


9. In caſe the plaintiff declared that he ſued forth a latitat, 
and delivered it to the ſheriti to arreſt J. S. and acquainted the 
ſneriff of his cauſe of ac ion, and that he intended to declare in 
debt, and that he did arreſ kim, and afterwards let him go, ab/que 
aliqua ſecuritate invente ; aud at the day returned co corpus & pa- 
ratum habeo, & c. which was falſe, &c. The defendant pleaded 
that J. S. being arreſted, put :r: /ureties for his zppearance J. N. 
and J. D. two ſuſſicient perſons in the county, who were bound 
to him in 40 l. &c. and pleaded the ſtatute, and that by 
reaſon theresf he let him at lurge, alſue hes that he let him at 
large without any ſecurity foumd, prout, &c. Adjudged that the 
traverſe was good, and that the ſtatute commands him to let 
the priſoner go upon bail, and he is compelled to take bail, but 
their ſufficiency is left to his diſcretion ; and though the return was 
falſe, viz. paratum habeo, when he was at large, yet that is but 
4 contempt to the Court, and finable z but the party ſhall take no 


advantage 
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advantage of ſuch return. Cro. E. 624. pl. 5. Mich. 40 & 41 
Lliz. B. R. Barton v. Aldworth. 

10. Debt upon bond of 40 l. the defendant pleaded the ſta— 
tute 23 H. 6. that he was arreited at the ſuit of J. S. and that he 
together with one M. gave this bond for his appearance, when 
neither of them had any thing in the county, or avere inhabitant, 
therein, and ſo the bond void; but all the Court held that it was 
good, fer the ftatute dith not mate any bonds void, but thoſe which 
eppreſs the people, and if the ſheriff takes bond wuith one ſurety it i; 
good enough. Cro. Eliz. 852. Mich. 43 & 44 Eliz. B. R. Black- 
bourne v. Michaelbourne. 

11. In an action of debt upon an ννννααu, dated 25th Sept. the 
defendant pleags that ca. fa. was awarded again} B. aue qa; 
taken upon it the 3oth of Sept. and that obligation wwas made for the 
enlargement of B. The plaintiff demurred, and had judgment, be- 
cauſe it appears that the obligation was made bef5re the arreſt, and 
therefore it could not be avoided by 23 H. 6. cap. 10. but he ought 
to have pleaded it with a prims deliberat after the arreſt ; and i: 
was agreed by Yelverton and Fenner, that if a capias be awarded 
againſt B. and before the arreſt the theriff takes an obligation of 
him for his enlargement when he thall be arreſted, that by ſpe— 
cial pleading it may be avoided by 23 H. 6. Noy 43. Collins 


v. Phillips. 


12. A copias avas directed to the ſheriff to arreſt G. R. to 
anſwer the plaintiff in placito debiti of zool. the condition of 


. the bend of appearance was te anſtber the plaintiff in placits debiti 


only (leaving out the 3501.) upon an action of debt brought by 
the ſheriff on this bond, and a demurrer, it was adjudged, that 
the bond and condition were good, for the ſtatute 23 H. 6. docs 
not preſcribe any ſtrict form, but that it ought to be made to 
the ſheriif by his name of office, and to expreſs the day and 
place of the appearance, and though it vary in other circum- 
ſtances, it is not material, neither doth the ſtatute reſtrain him 
to any ſum or ſecurity, though generally 401. hath been held 
ſufficient to excuſe him for an eſcape, yet that is left to his diſ- 
cretion, Cro. J. 286. pl. 2. Mich. 9 Jac. B. R. Villiers v. Haſ- 
tings. 7 | 
13. Upon a fer! facias the ſheriff took a bond to pay the money 
in court at the return of the wwrit, and this was adjudged good, for 
the (ſtatute extends only to ſuch bonds which are made when the 
defendant is in cuſtody. 10 Rep. 99. b. Mich, 10 Jac. Bew- 
fage's Caſe. | 
14. A bond was made to Neale who was ſheriff of War- 
wickſhire, and it was vicecamiti com. pradict. and Warwick was 
in the margin ; per Doderidge, this was held no good bond, for 
he ought to be named ſheriff, and of that county. 2 Roll. Rep. 
365. Trin. 21 Jac. B. R. Neale v. Cowper. | 
15. In debt upon a ſheritt's bond for an appearance, the 
name of the county was wrote in the margin, and the bind 55 
made to N. vic. in com. perdlit. &c. initead of pradif, "ic 
Court held that this was not a good bond, becauſe it did not ap- 
ear 


Bail. 
dear to whom it was made; for it does net appear that N. avas 
/beriff of the county ; for perdit. is not pradict. ; but if it be fo 
taken, yet there is no county named before, and the bond ought 
to be made to the ſheriff, who /bou/d be nuined as ſheriff, and 77 
F what county, Palm. 378. Trin. 21 Jac. B. R. Noel v. Cooper. 
1586. Debt on a bend f 200 J. Tlie defendant pleaded the ſta- 
| tute 23 H. 6. and that the plaintiff wwas a ſerfeam at arms attending 
| en the council of the marches of Mules, and leo the bond under colou; 
| F an attachment out of the faid court, and fo void. It was inſiſted 
for the plaintiff that he was not an officer intended by the ſta- 
tute, which extends only to {heriits, bailifts, and other minifters, 
and keepers of priſons; beſides the council is a court of a later 
erection, and the Court ſcemed to be of that opinion; but be- 


F cauſe the plaintiff made the arre/? cut of the marches, viz. in Lo 
dun, which is out of the juriſdiction, therefore this obligation is 


out of the ſtatute, and fo judgment for the plaintuif. Cro. C. 
29. pl. 10. Paſch. 9 Car. B. R. Johns v. Stratford. 


17. A bond given to appear 2/71 an attachment out of Chan- In debt on 
cry is within the ſtatute 23 H. 6. Per Roll Ch. J. Sty. 234. e 
1 - Jy hay 


de tendant 
pleaded the 
of 22 H. 6. aud that an artachment {ſued ont of Chancery againſt him, by which the plaintiff 
(chen ſheriff was commanded ta have the ar jindant coram Rege in Cancellaria in quinden, Paſch. 
Wicunguty &. virtute Cujus the de fendant was taken and detained, till he gave the bond and condi- 
tion pro eaſiamento & favore, wh.ch the plaintiff took colore oificii, and fo void by the ſtatute 3 upon 
demurrer it was intiited tor the defendant, that an attachment out of the Chancery was not withii: 
the words of the {tatute ; but the Court inclined that attachments out of Chancery were within the 
ſtatute, and that it was the conſtant practice tor theriits to take bail in ſuch cates; then it was ob- 
12Cted that the writ was for e df nd! t 9 appear coram Roge in Canceliaria ahi uU &c. and 
tie condition ef the bond was 19 appear eoram Rege in Ca cel aria apud M eſtm. inttæud of i! CUT HE as 
the writ is; but it was held that tkougl: ſuch bonds have been held void, vet of at 
deen ſo ſtrict upon the wording theſe conditions. 2 Vent. 237. Mich. 2 W. & M. 
v. Hadguck, 


Nich. 1650. Burton v. Low. 


0 1 
ic COUNtS Rave not 


in C. B. Lawſos 


18. It was queſtioned heretofore, if a ſerjeant at arms of Wales 
were within the ſtatute ; but it has been ſince ruled that he is 
not. Per Roll Ch. J. Sty. 234. Mich. 1650. in Caſe of Burton 


v Low. 


19. Sufficiency of bail taken by the ſheriff is nt Zraver/able ; Sid. 9b. pl. 


for the bail is only for the {heriti's ſecurity to fave him from RY 
amercements z for by the ſtat. 23 H. 6. he is bound to let the neither the 


place where 


party to bail by ſuſſicient mainpernors; and the ſtatute was 
made for the eaſe of the ſubject that he might be let to bail, 
which ſheriffs refuſed to do before. But then the ſtatute pro- 
vides for the ſecurity of the ſheriſt, that he ſhall take reaſonable 
ſureties; and yet if he takes he /iroly, it has been adjudged tut- 
hcient. Lev. 86. Mich. 24 Car. 2. B. R. Bentley v, Hore. 


tlic bail was 
taken, nor 

the therift's 
intention to 
deceive the 
plaintift of 

his debt, by 
taking of in- 


ſufficient bail, as alleged, is not traverſable. 


The ſufficiency of the bail is not material, it is only for the ſherift's own {ſecurity. 


It he takes 


no bail at all an action lies againſt him, for then he docs not act by colour of this law; per Cur. 
and by Atkins, the ſtatute is not advantageous to the plaintiff at all, unleſs the eric lets go the pri- 
ſoner without taking any bail, and then he mult render treble damages. Mod. 258, 289. pl. 17. Trin. 


28 Car. 2, C. B. in Cate of Ellis v. Yarborough. 


2 Mod. 177. S. C. and judgment per tot. 


Eur. for the defendant, and if the ſheriftf takes bail, and the de ſendaut does not appear, the ſheritf i; 


do otherwiſe chargeable than by amercements. 


20. Debt 


- + 
455 + 
r. 44. 
eie. 


t!.c traverſe 


Bail. 
20. Debt upon bond by the marſbal of B. R. conditioned Hat 


if A. P. a priſoner in B. R. continues a priſoner, and in the ff. 
cuſtedy of the plaintiff, or of his deputy, Sc. until he ſhould be dif. 


de ERIE charged lawfully, &c. The defendant pleaded the I tute 2J H, 6. 


A .2vunur 


L 459 


1s the mol. 


cap. 10 that he, together with the faid P. then a priſoner in exe- 


cution, made the obligation pre eaſramento & favore, &c. Plain- 
tiff replied, that the bond was given pro meliori ſecuritale of tie 


material 2 0 
tuin g., and plaintiff, that P. ſhould not eſcape, and traverſed the eaſe and favaur. 


may wel! 
be intended 
tu be tak n 
for de det- 
ter ſecurity 
ot his iumpri- 
ſoament, 


the priſoners - 


ofthe King's 
Bench being 
fo numerous 
that the 
houſe cane 
not hold 
them, >ut 
ate perilit- 
ted to lodse 


Upon demurrer it was argued, that the plaintiff having taken 
this bond of his priſoner was now ſecure, though he ſhould eſ- 
cape, and by conſequence the bond was taken pro eaſiamento & 
favore; on the other ſide it was ſaid, that a bond with ſuch con- 
dition made to a ſtranger without the marthal's privity had been 
good, and 1t does not appear that this was by any agreemen: 
with the marthal, but the contrary ; for he traverſed it in hi; 
replication, and the defendant by his demurrer hath confeſſed 
the replication to be true, and ſo it appears upon the record the: 
this bond was for a lawful intent, and not pro eaſiamento & fa. 
vore. It was adjudged accordingly. 1 Sand. 161. Mich. 22 


Car. 2. Lenthall v. Cook. 


within the rules, and conſequently there is a good reaſon to take ſecurity for their true impriſinmess, 
ant con!tii.tulage has been to take ſuch obligations, and a caſe was produced of Hill. 19 Jac. B. R. 
Kot. 1202. where ſuck traveric was taken, and verdict and judgment for the plaintiff, and in“ 
F: inc.pal caſe adzi.deed for the piaintiff Sid. 383. pl. 15. S. C. ſays, there was a rule '(r 
judgment or the plaintiff in the principal cafe, but the penalty being very great, there was a rule, 
cori:nt that the de endant thouid pay io much as the plaintiff was damnified, and no more'; but 11 
th: aſt the Court ſaio, that if the detendant here had taken iſſue upon the eaſe and favour, fender c:- 
dende would ſerve, as in caſe the deten dant had been a cloſe priſoner before this obligation given, aud at- 
teraud asis trequeiiily done inthe Marthalfſey ) he had gone at large, or had any ntore liberty than before, 


Sid. 4 pl. 
W7,D. 

and Kee:u.g 
Ch. J. aud 
Tuilden 
held, that 
it tke word 
(the condi- 


ment tor the 
plaintiff, 


nif, &c. 


Hall be wiid, &c. 


21. Debt upon a ſheriff's bond. The defendant pleaded t!:: 
ſtatute, and took an exception to the condition of the bond, 
wich vas that if the faid MH. appear, &. then the condition of this 
obligation ſhall be waid, & c. whereas it ſhould be, thor; this oblignti;! 
For if M. had appeared at the return of the 
writ, yet the bond would remain in force, it being ſaid the con- 
dition ſhould be void, and ſo the bond would be ſingle, and there- 


uba ot, de 

ome fore void; for the ſtatute expreſsly requires that there ſhall be 
age, ir is a condition; but it was reſolved by the Court that the bond was 
ſenſe gc well enough; for theſe abſurd words at the end of the condi- 
TS 1 Sg tion ſhall not be regarded, eſpecially fince it appears in the be— 
dition 2c- ginning that the condition was for the appearance of M. which 
conding i» 15 all the ſtatute requires, and the hond and condition are ſufſiclent 
N if all that clauſe had been left out. 2 Saund. 78. Paſch. 22 Car. 2. 


Mauleverer v. Hawkſby. 
Vent. 39. S. C. but 


Mod. 35. pl. 85. Maleverer v. Redſhaw, S. C. adjornatur. 


S. P. does not appear. 


22. The defendant was arreſted upon a /atitat, and gave bond 
to the ſheriff fr his appearance ad reſpandendim quereit. in placit) 
debiti. The queſtion was, whether this bond was void by tie 
ſtatute of 23 H. 6. 15. becauſe made for another thing than 
contained in the wi, which ig only de placita tranſgr. and the 


6 ac 


Bail. 


ac diam billie is only to give the defendont notice, that the plain- 
tiff will declare againſt him for it when he appears, and the bill 
does not come in till after appearanca. All held the bond to be 
void, becauſe it verie clearly jrom the aurit. Treem. Rep. 105, 
pl. 123. Paſch. 1673. B. R. Mildmay v. Cox. 

23. Debt upon a ſheriſf's bond. A man was arreſtel upon a 
latitat in placits tranſgreſſionis, ac etiam billæ pro debita 40 1. The 
condition vas to peur at the return of the writ, to anſeber the 
plaintiff in placita debiti. It was urged that this made the bond 
void by the ſtatute 23 H. 6. For the condition ſhould have been 
to anſwer the action upon which the proceſs went out, and that 
was but an action of treſpaſs; and the adding the ac etiam pro 
debito &c. is but to ſatisſy the late act for the direction of the 
ſheriff to what value he ſhould take bail; fo this is a material va- 
riance from the ſtatute, and not like ſome of thoſe mentioned in 
Beaufage's Cafe, and in Dyer 364. and to this the Court inclined. 


1 Vent. 233. Hill 24 & 25 Car. 2. B. R. Mildmay v. Caſe. 


In debt up- 
on bond to 
the ſherifn, 
the de fen- 
dant ple ad- 
ed the ſta- 
tute, and 
that the 
bond was 
made in 
457 J 
another 
form than 
directed by | 
the ftatute ; 
the condi- 
tion was 75 


anſwer F. &c. in placito trauſgr. of 1901. and the vu wwas in placits tranſgr. ac etiam bille pro tot. 


PO debits, &c. 


Sed per Curiam, the ſtatute doth not preicrive any particular form, the intention or it 


being to ſuppreſs extortion and pliens oy ſheriff, therefore if the bond is made in his name 
#f office, and if the time ard place of appearance is meniicurd in the condition, and at wheſe ſuit, it 


is well enough. 2 Jo. 137. Hill. 31 & 22 Car. 2. B. R. Cudwell v. Dunkin. 
S. C. and it ſeemed to Hale Ch. J. that it is not the ſame writ mentioned in th 
and there fore for the defendant, but it was adjourned. 3; Red. 111. pl. 18. 8. 
for the defendant niſi. 


Raym. 220. 
e condition. 


C. adjudged 


[bid. 154. pl. 40. S. C. and per Cur. the writ being in placito tranſ- 


gretfionis, the condition of the bond to anſwer ac etiam bill» of 1001. in placito debiti, is void, being 


another writ ; but iſthe writ were in placito dehiti, or che bond taken only to anſwer the writ in pla- 


cito tranſgreſſionis, it were well enough, and a nil capiat per billam was awarded. 


2.4. Debt upon a bond to the ſheriff, which was noverint uni- 
verſi, &c. nos W. W. and T. R. de com. Cumbriæ teneri J. K. 
dicecamiti, without ſaying Cumbriæ or com. pred. ad reſpamdenduni 
the plaintiff generally, without ſ:ying in what action. The defen- 
dant pleaded the ſtatute. The plaintiff demurred. Hale and 
the Court held this bond good, for though the ſtatute directs the 
bond to be taken by the name of his ollice, yet he bail being 
named de com. Cimbriæ, he ſhall be intended fheriff of that county ; 
and though it is ſaid ad reſpondend. generally, and the latitat is 
in placito tranſgreſſionis, yet that is good; for no other action 
{ſhall be intended; beſides, the words of the ſtatute require no 
more than an appearance, and no words ad refpondendum, fo 
theſe words are only ſurpluſage. 2 Lev. 123. Hill. 26 & 2 
Car. 2. B. R. Kirkebridge.v: Wilſon. | 

25. In debt upon bond, canditianed to appear before his Mae at 


W-Pminſter, to anſwer A. of a plea of treſpaſs, and alſs of a bill 19 . 


be exhibited againſt him for 1001. The detendant pleads the ſta- 
tute of 23 H. 6. and thews that the writ was to appear c 
dom. rege at Weſtminſter, & c. Plaintiff demurs; and upon ar- 
gument the opinion of the Court was againit the plaintiff; Iiſt, 
Becauſe the condition of the obligation was to appear before his 
Majeſty, whereas it ought to have been coram Dom. Rege. 2dly, 
Becauſe it is not ſaid in the condition to whoſe bill he 1s to an- 


S. C. cited 
10 Mod. 


Rench v. 
Britton, 
which cafe 
was V?2. in 


debt upon 


ſwer, 
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457 Bail. 
dona: the ſwer, whereas it ſhould have been a bill ipſius A. 2. Lev. 177; 
eie Car. 2. B. R. Moor v. Finch. 
upon oy er 
was, that if | | | 
rhe defercant did appear, Sc. ad r:/pondend. profit. J. R. de placito tranſyr. ac etiam billy. 
The defendant pleads the ſtatute 23 H. 6. about Nacrilt 's bonds; plaintiff demurs; for the defen— 
gart in demurrer it was inſiited, that the corndit{or cf ihe Se. war i, 4 m the writ, The writ uus, 
«4 refrordend. Pre far. * R. d- Pdueci c= fra „rien is, Sc. ac etiam bil & 7. u > which words 5 Th 
Bus J. are omitted in the condition of the bond. Parker Ch. I. fad, the itatute only requires that 
the theriff ſhould take a bond, con4itioned tor the appearance of the party ſuch a day at Weitm. and 
goes not {ay even to anſwer the plaintiff, The appearance mentioned is a perſonal appearance, 
The ac etiam dillæ goes only to the matter of bail, whether common or ipecial is to be required, and 
came in uſe after the ſtatute. If the whole writ might be omitted, as certainly it may, ſince the 
 Ratute does not require it, then any pati oft may be io lizewile, nor dees this bond vary from the 
form preſcribes by the ſtatute. It the party appear, he is bound to anfwer any bill that ſhall be 
filed againſt tim. The bill in the condition of the bond cannot be intended of any other than the 
bill oi the plaintitt; aud the reſt being ot the ſame opinion, judgment niſi pro quere. 


26. Debt upon bond made to the ſheriff, the condition was, 5 

appear befere the juflices of the King's Bench at Weſtminſter, and did 

nat ſay before the juitices ad placita coram nobis tenenda ubicunque, 

&c. but in every thing elſe it was purſuant to the ſtatute. 

The detendant pleaded the flat. 23 H. 6. and upon de- 

murrer it was objected, that this was a material variance, for 

the appearance ought to be in Court; but by the condition 

ofß this bond the appearance may be elſewhere ; beſides, coram 

L 458 ] juſticiariis B. R. is not the ſtile of the court; but it was an- 

| twered, that it ſhall be intended to be in the ſame court, and ſo it 

Vas reſolved. 2 Jo. 46. Paſch. 28 Car. 2. B. R. Kirkbride v. 
Curven. | | | 

Ifacavizs 27. Debt upon bond conditioned, that 7 F. S. (who was ar- 

be ra4en out reſted at the ſuit of the plaintiff, and for whom the defendant 

again the was now bound) ſhould give ſuch ſecurity as the plaintiff ſhould ap- 

eee prove for the payment of G0 l. or ſhould render his body to priſon at 

perſen gives the return of ihe writ, then, &c. The defendant pleads the (tat. 

1 1338 23 H. 6. that it was given for eaſe and favour. Upon demurrer 

ee the Court held the bond good, for though the ſheritf cannot take 

rt 2 bond in another man's name to elude the ſtatute, yet the plain- 

pay the ma tiff may direct the officer to take ſuch a bond as this to himſelf. It is 

der bn, Only an expedient to prevent a new arreſt, and the agreement of 

a: the return the plaintiff makes it good. But Atkins J. doubted. But 

<f the writ; judgment for the plaintiff. 2 Mod. 304. Paich. 30 Car. 2. C. B. 


oe” Hall v. Carter. 
not within | 
the ſtatute, becauſe it is vt by the diveirn of the officer, but by the agreement of the plaintiff, and 
were is no law that makes the- agreement of the parties void; and it the bond was not taxea by 
ſuch agreement, it might have been traverſed. 2 Mod. 3-5. Patch, 30 Car. 2. C. B. per Cur. in 


Caſe o: Hall v. Carter. 


28. In debt on a ſheriff's bond upon oyer of the condition, it ap- 
peared to be for an appearance in B. N. in treſpaſs of 100 l. where- 
as the writ was de placito tranſgreſſionis ac etiam bille de debits 100. 
It was argued, that this bond was not warranted by the ſtatute of 
H. 6. upon account of this variance. But it was anſwered, that 


the appearance; and the day, and the court, and the part x 
| | ; whoſe 
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Bail. 


whoſe ſuit, &c. are all well expreſſed as they ſhould be, and the 
ac etiam is not of the fabitance of the writ, but only declares the 
intention how he will declare, and 1s grounded on the 13 Car. 2. 
Refolved, that the bail bond was good in tne principal caſe, 
and judgment for the plaintiff. 2 Show. 51. pi. 38. Patch. 31 
Car. 2. B. R. Gardiner v. Dudgate. 

20. The hail bond to the ſheriff is l make the party appear ac- 
cording to the aurit, and not according to the candiliom of the bend, and 
the bail are by virtue of the bond engaged that he ſhall anſwer 
according to this writ, if it require ſpecial bail, either to render 
him, or to give ſpecial bail, which if he does not, they will f 
file bis appearance, but fue the bail Bond, and the bail cannot plead 
to it, quod compermut ad diem, for it is no appearance till filed. 
This is the conſtant practice of the Court; every bail ought at 
his peril to ſee and take notice of the writ before he be bound; 
and thereby he may know what it is he engages for; if he do 
otherwiſe, he 18 bound to do he knows not what, and he muſt 
tutter for it; agreed per Cur. 2 Show. 51. pl. 38. Paſch. 31 
Car. 2. B. R. in Cale of Gardner v. Dudgate. . 

392. Debt upon a ſheriff's bond 79 appear Die Lune prox. paſt Oct- 
ab. Pur. &c. The defendant pleaded that Hilary term this year ended 

Die Sabbatt prox. paſt Octab. Pur. and that uo ceurt was held at II - 
ninfter Die Lune prox. pojt Octab. Pur. fo that he could not appear, 
&c. and upon demurrer the plaintitF had judgment, becauſe He 
condition being impoſſible at the time of mating the obligation, the obli- 
gation is fingle ; but the reporter adds a nota, that he did not plead 
the ſtatute 23 H. 6. for if he had pleaded it, an obligation with- 
out a condition, or. «vith an impoſrble condition (which is all one), 
it had (perhaps) been void by that ſtatute. 3 Lev. 74. Mich. 
24 Car. 2. C. B. Graham v. Crawſhaw. 

31. On a joint bul of Middleſex againſt 3, with an ac etiam ſuper 
ſcriptum obligatorium, by them jrintly and ſeverally ; the ſheriff took 
one bail bond for the appearance of them 3, and there being no ap- 
pearance, the plaintiff too an aſſignment of the bond, and now 
would have had the theriff amerced. It was agreed, that the 
bail bond was not according to the ſtatute, being for a joint ap- L 459 J 
pearance to ſeveral actions. 6 Mod. 122. Hill. 2 Ann. B. R. 
Grovenor v. Soame. 


(G) In what Actions. 


1. IF one condemned by falſe verdict in debt or damages fires an S& if one in 
attaint, he ſhall have a ſpecial writ to bail him, upon ſure- Pee 


15 : ; for treſpaſs 
tes taken that if the attaint pats againſt him he ſhall render him- brines at- 
ſelf to priſon, or ſatisfy the debt. F. N. B. 206. (D.) taint, he 


ſhall be baile 

ed, and ſo he was in C. B. after ſome doubt, hecauſe no precedent was tobe found thereof in that courts 
though it was common in B. R. D. 193. a. b. pl. 29. Mich, 2 & 3 Eliz. Kempe's Ca ſe. 
F. N. B. 10H, 
Ver, III. 


— 
D) in the new notes there fa) cites S. C. but that ſome held, that a writ ſhould be 
K k ſent 


\ 
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ſent to the warden of the Fleet to have th: priſoner in = 9k quolibet die pendente placito 4 
caſe cited in D. ibid. to that purpoſe is, Patch. 16 E. 

In ſuch cafe the Court does not uſually bail him, 3 the verdict is intended true till reverſes a 
but ſometimes the juſtices upon good contideration will bail him; per Wray. Cro. E. 5. in pl. 4, 


Paſch. 24 Elig. B. 


Sheri r 2, One taken on an attachment iſſued out of the Chancery is 
wc 2 53:7 not bailable, and ſuch bond is void; per tot. Cur. clearly. 3 Le, 
208. pl. 269. Mich. 30 Eliz. C. B. Bland v. Riccards. 


taken on 
an attach- | 
ment for a contempt; agreed per Cur. Ld. Raym. Rep. 722. Hill. 13 W. 3. the King x. 
Dwws. 2 Saik. 60). pl. 1. S. C. accordingly. 12 Mod. 579. S. C. & S. P. admitted. 
See Vent. 234. where ſuch attachment went, and the ſheriff took bond, which was held void, 
becauſe the condition to appear was coram Rege in Cancellaria vbicunque, &c. apud Weſtmonaſte- 
rium. 2 becauſe of the addition of Weſtminſter the bond was held void; .cited per Hale Ch. ]. 
as adjudged Mich. 1640, in Caſe of Button v. Low. 2 Vent. 237, 238. Mich. 2 W. & 
NI. in C. B. Lawſon v. Haddock, the Court inclined, that attachments out of Chancery are within 
ahe ſtatute of 23 H. 6. and ſaid, that it is the conſtant practice for theritfs to take bail in ſuch cates. 
In an attachment cf privilege, which is à capias in the iſt proceſs, they hold to bail for any ſum, 
though never to ſmall; for an attachment of privilege being a capias in the firſt proceſs without a 
ſummons, does not ariſe from a ſuppoſition of a nihil returned, and that there are no ifſues to anſwer 
tie debt; but this proceſs ariſes from a debt due to the officers of the court by the acts of the court, 
and th erefore another officer ought not to appear without ſeeing a ſecurity given for ſuch debt, and 
there tore they hold the defendant to bail in this caſe, though the debt be never ſo ſmall. G. IIIA. 
of C. B. 20. | | 
On a Cemurrer the queſtion was, whether the ſheriff can take a bail bond vpn an attach mer, fe- 
ertemprt out cf this court. By the act of 13 Car. 2. a ſheriff is not empowered to take bail, though 
tlie court or a judge may take a recognizarce; it is true, perſons taken by virtue of attachments out 
of Chancery tor not appearing and anſwering, have been uſually bailed, and the reaſon is, becauſe:hs 
party upon entering his appearance, and paying the ufual contempt, is diſcharged of courſe ; whereas 
in this court tne party is to appear in court de die in diem, and be examined on interrogatories to 
de erhibited againit him, and it is rot determined that a fberiff can take bail nen attachments rut 
* C94 ces, Cut rather diubied ; and in the preſent caſe all the judges were of opinion, that no bai} 
could be taken, and gave judgment for the deiendant. Rep. of Pract. in C. B. 14. Mich. 4 Geo. 1. 
Field v. * 21tord. 
Debt ona ſheriff's bond taken on an attachment out of Chancery, upon a demurrer the queſtion 
was whether the theriff could take ſuch a bond or not? The Court gave judgment for the deſendant, 
and !2'd, that a ſheriff carne rake a bail bond upon any attachment for a contempt. 2 of Pract. 


in C. B. 100. Paſch. 7 Geo, 2. Waddington v. Fitch. Barnes s Notes in C. B. 3. S. C. 
judgment alfi, aud no cauſe was fhewn. 

Ibid. 324. 3. If an audita grerela be grounded en a releaſe cr record, the 
T. Fe. Party may be bailed ; but net on a ſurmiſe of a motter in flit, as Of 


E. K. C de an arbitrement or uſury ; ; per Coke Ch. J. Roll Rep. 123. in 
Ch. J. .d, pl. 11. Hill. 12 Jac. B. R. 


That iN the 
time of the Lord Dicer and Wray, and in all his time, it had never been 4 to bail the party upon 
matte in fact as upon the ſtatute of uſury and the like; tor ſhould he be bailed in ſuch cafes, then 
eo ma may be 1f-ated of his execution; but if fthe party will ſhew a matter of writing in his dil- 
[ 160 ] charge, then it has been uſed to deliver him to bail upon calling the other ty, and 
l alking him if he can Loy it, &c. Admitted per Cur. that plaintiff in aud | 

may de bailed. Sid. 286. in pl. 22. Paſch. 18 Car. 2. B. R. 
If the party that brings an . a ——_ be out of pri/e v, the Court will bail him, thoueherouvr ed 
pon a farm . ef maitcy of fat, as payment, &c. but it he be i prijon, then not, W it be ben 4 


1 15 65 
. 


fecit, Vent. 40. Mich. 21 Car. 2. B. R. Anon. 


Sce tit. Audita Queiiela E, pl. 17. and the notes there. 


But de & A perſon taken in evithernam upon a hamine 1 upon 
n pleading non cepit, may he bailed. 2 Salk. 582. pl. 3. Mich. 12 W. 2- 


be daiſed 
bete e the B. R. in Caſe of Moor v. Watts, cites Kelw. 71. a. F. N. B. 74. 
A Nt of 
withertam is tetutged. Ibid, | 
| | On 
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might well hold the defendant to bail in this action, he not now 


Bail. | 465 


5. One taken in execution is not bailable by law, andes an audi- One in exe- 
fa querela be brought (Hill. 21 Car. B. R.), for bail is put in to 3 - 
ſecure the plaintit? that the defendant ſhall perform the judgment bailable. 
of the Court, and now the law hath determined that matter, and 11 Mod. 
what remains now 1s only for the defendant to perform the judg- ET 
ment, and for the not performing it he lies in execution. L. P. Ann. B. R. 

= Col. Lay- 

» 172. Y 
R / | ton's Cate. 

And per Holt Ch. J. bail in cafe of execution was always refuſed. Ibid. 


6. When the adlian is only ſor damages, there the party is not 
held to bail, unleſs in maybe, or ſome notorious battery; and the 
reaſon is, there is no certain ſum for which the caution can be aſ- 
certained; but in mayhem, and where by the injury it is appa- 
rent, that the damage will exceed the ſum of 101. there the judge 
may by ſpecial rule hold to bail. G. Hitt. of C. B. 30. 

7. On a battomry bond for payment of money inter alia, the Court See (H) pl. 
inclined to think the defendant ſhould give bail. Rep. of Pract, Siga“ 
in C. B. 34. Paſch. 13 Geo. 1. Deflowr v. Tutt. 888 

8. The defendant had been arreſted and held to ſpecial bail, and But now by 
afterwards rendered in diſcharge of his bail, and the plaintiff pro- 5 
ceeded againſt the defendant as a priſoner, and recovered a judgment. 3 Geo. 2. if 
In action of debt brouvgnt upon that judgment, and the former bail à priſoner 


being vacated by the render, the Court held that the plaintiff bs dif- 
* charged for 


f oh A : a , want of pro- 
having bail in the firſt action. Rep. of Pract. in C. B. 77. Mich, ſecution, 


5 Geo. 2. Revel v. Snowden. and after- 
| wards is ar- 


| | riſted by 
action of debt on the judgment obtained in the cauſe, a common appearance ſhall be accepted, Ibid. 


9. Motion in the Treaſury for bail in an ain for meſne profits, 
after a recovery in ejecimert, upon the leſſor of the plaintiff's affi- 
dayit that the metne profits amounted to 89 l. bail was ordered 
for 801. This is a cauſe of action which is bar/able ar nat at the 
diſcretion of the Court or a judge. Barnes's notes in C. B. 87. 
Mich. 13 Geo. 2. Hunt. v. Hudſon. 


(H) Upon Writs of Error, See tit. Ut- 


lawry (B b). 


l. IX 2 writ of error brought in B. R. if the error is apparent, But of error 
we uſe to bail the defendant; per Coke Ch. J. 2 Bulſt. brought in 


; ; 5 arliament 
194. Hill. 11 Jac. 1. cites 1 H. 7. 20. which he ſaid is a very R 
notable Caſe. F _ wiſe; for 
ha: | they cannot 
ail the party there, by resſon of the great delay that may be, it being uncertain how long or ſhort a 


3 dime the parliament will continue; per Coke Ch. J. 2 Bultt. 164. 


2. Error was brought of a judgment in B. R. and it was moved [ 461 ] 
that the party being in execution might be bailed ; but the Court 8. P. held 
held that they had no authority to do it, their authority being e 
| K ka only 
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_ | Bail. 


711 1 e only ad examinandum errores. Cro. E. 731. pl. 70. Mich. 47 
er +2 El: 12. in Cam. Scacc. Price's Caſe. 


here is no record here, and he cannot de bailed in the Exchequer- Chamber, becauſe the , 
N 1 dut to reverſe or atiirin the zudgment, an not to make execution, and therefore 
e dailadle⸗ tes. pl. 3. Hill. ñ]ðĩß KR Shepherd v. Allen. 


Ecror was brought here of age, {in A. R. in Ire and, and becauſe the certicrari was nit RE 
terne * Trin. term out of Ireland, and thet the plan“ Fin error. was in execution upon this judy. 


ment in D Elia, fo that it would be ver long for him to lie in gaol during the long vacation. Ie 
ry 


Court took good bail here, ang {ent Guection to ter the party at liberty there. Palm. 255, 250. P. fel. 


20 Jac. B. R. Baniſter v. Kenedye. 


= 2 Jac. 1. cab. 8. N execution ſhall be Gait upon any writ of 


error or 5 de 'rſ- Ae Ny fuel Vor the rever ms o any judgment 14; Wy 
acbion debt upon bond , or for rent, or upon any contract, 7 in the 
Coutrts 7 record at TH: TH 21 . * zuntics palat' ne, GY in the 60 8 
the orand ſeſſion, wnle's fuch fear. „ n 10%, name ſuch writ 6 error 


dall be broug ht, ſhall be bound wit) 2 ſufficient fareties, by recogni- 

ance 10 be actno:oledred in the court where ſuch, judgment ts given 
in double the fum a, Jude ed to be recovered, to prijecute the ve x writ 
f errar wth effect, and to pay all debts, nat ges, and coſts , 


8 


for delaying execution, 4 = ſaidjuc {rment be affirmed. 
4. And by 13 Ca cap. 2. Execution ſball not be flat : 
debt up3n the fiatute 7 2 1 6. Hr not ſetting forth tithes, 5 


J 


any action up! n the caſe, up3n any promiſe for | payment of mone oy 

@:ms , trover, covenant, detinue, and treſpaſs, until fuch Fects- 
nixance be enter 1 as is directed by 3 fac. cap. 8. 

It was 5 And by 16 © 7 Car 2. CIP. 8. it Hal not be fra: d in pel- 


1 ſonal actions, dow 4 0 ans 4 ejectione firmæ, fill ſecurity given ii fu 
e cee, provided nat to extend to writs of error brought by executors, 
writoter- or 64 penal ſtatutes. 
ror 25 4 

2 in 7 ment for that the p alntiff in error had nat given his own recon! zance to the le fon 
A at 1 if the j judgment is affirmed, &c. he will pay the coſts and damages, 21 To which it wa 
anſwered that he [the plaigtiff in error; h 3 ow und 2 ſufficient men to be H, bail, who rere. ay 
4 receg ae, &c. by which the intent. though not the le!terof this ew 18 enen and the vat- 
tr himiclt lives in the remote parts of this kingdom. The Court held, that the intent of this} 
wa: for the /* Cu ty of the arg defendant in 2 writ of crror, which intent i; þ robs fully oh 
ferv: 4, becauſe the b. til already given is better than his own recognizance ; and this - hath bee. 
couſtant practice of all the courts, &c. ever ſince the ſtatute was made, becauſe of the ien 


the parties coming from remote parts ; the ſuperſedeas was allowed. Carth. 121. Paſch. 2 W. & V. 


B. R. Barnes v. Buiwer. 


6. If error be aſſigned in matter of law, then the uſe is to take 
bail of the party: but if the error be upon matter 17 fact, then 
the uſe is not de take bait before the matter in fact be tried; Fu 
by Coke Ch. J. to be a rule obſerved in taking bail upon 2 57: 

of error brought. 3 Bulſt. 62. Trin. 13 Jac. | 
But ia 4 7. If an 5 brings a writ of error, he ſhall not 1nd | bal 
mp g 2 within the ſtature 3 Jac. 1. cap. 8. to anſwer the principal debt; 
1 212 © 9 
Cale v. but he hall find Rd pre anſwer the double colts upon th e ſtart te p 
Till, it is Car. 2. cap. 2. if it is found againſt him; ſo held in the caute 


fait per, mentioned by Iwiſden. Sid. 183. Paſch. 16 Car. 2. B. 


Cr. tobe 


ais held Anon. | bur 


PE 


7 
judzed upon the former judo ment, and all coſts ana  demages awarded 


Bail. 


the an adminitrator who brings a writ of error ſhall not give bail, though 1:8 is not exempted by the 


ftavitc, neither mall he pay colts. 


8. W. was indicted and 0 01, Ted of deer ſtealing, &c. at the fel- 2 
f-:5, and brought error in B. R.. It was moved to bail him till 
tue error determined, but denied; for per Cur. though the plain- 
tit in audita quercla may be bailed, yet one in execution who 
brings writ of error ſhall not. Sid. 286. pl. 23. Paſch. 18 Car. 2. 
B. K. The King v. Whitamore. 


- 


be no remedy to bring 


Perſons jn execution for a fine to the King brought hab. corp. 
and a wrir of error, and alt zued errors, and prayed to be bailed, 
belt the Court would not; but it wis faid to be uſual in the 
(rovwn-Ofice to bail in "Du caſes. Sid. 320. pl. 10. Hill. 18 & 
19 Cats . 

Ji 


mencule. 


Q. 
10 
0 


er precedent ſearched, IIolt Ch. 1 Taid he 


The King v. Marſcu!, &c.-inhabitants of ans 


452 


Keb. #3: 
p!. 88. 
Ning V. 
W hitm dre, 


3 o lays 


he mu :tcon- 


ti re COme 


Nt ny — tc 
the vo d 
aim into cuſtody, i in caſe the judgment ſnould be affir med. 


S. & 
S. C. cited 


e 
5 


0 - V. nere 
ind the caſes not put Hir in caſe of execution, aad 


laid that bail in caſe ol etecution was aways HE: ated o! this opinion Were the Whole Court now, 


and he Was re manded. 


Upon a writ of error brought in B. R. f reverſe an out- 
lat ry in this court, the quetti. n was if bai! ought to be put in 
before the allowance of it by the ſtatute of 31 Eliz. cap. 3. and 
it was reſolved that in all writs of error it ought, and fo the 
words muſt be intended, or otherwile that part of the ſtatute wil 
be of no effect, if it ul be extended only to caſes where the 
error is for want of proclamation; for It doth not appear at the 
time of the allowance of the writ of error what errors the party 
will aſſign. Freem. Rep. 162. pl. 178. Trin. 1674. Elliot's Caſe. 

11. Debt on Ind. The con 41 was ſor payment of money and 
erſormance of covenants, Jadzment thercupon, on Which error 
W as broug ght; ; and it was rule that it is not within the ſtatute 
2 Jac, Cap. 8. which requires bail to be put in cafes of debt or 
coor Comb. 105. Paſch. i W. & M. IK Sarret v. 
Jandy. | 


Bond beine 
conditioned 
for per forin- 
a/ice of c wo 
Ten, 
bail oueht 
not to be re- 
quired on 
the writ of 


error, Barnes's notes in C. B. £6. Mich, 10 Geo. 2. in Caſe of Spincks v. Bird. 


| One in execution upon a judgment for uſury, brought a writ 
of error in B. R. and ved to be bailed, but it was denied, 
though there was an apparent error in the record, and though 
it was - the practice to bail in ſuch caſe, for per Curiam 
we ought not to enlarge a priſoner in execution; 
wiſe upon an audita querela, per Holt Ch. J. 3 Falk. 58. pl. 18. 
Paſch. 7 W. 3. Anon. 
13. In debt upon a bail bond in C. B. judgment was given 
tor the plaintiff, and error brought in B. K. and bail put in ac— 


but it is other 


8 Aſad. 79s 
rin. 8 
Geo. 1. 


cording to the ſtatute and judgment affirmed, and thereupon Colebrook v. 


rror was brought in parliament; it was inſiſi that bail in this 


NK 3 caſe 


Diggs, 8. P. 


— act 8 
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| 
| 
| 
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where judg- 
ment was £i- 
ven in B. R. 
and atter- 
Kardsafſirm- 
ed in the 
Exchequer 
Chamber, 


caſe was not requirable by the ſtatute 3 Jac. 1. but per Cur. the 
firſt recognizance does not include payment of colts to be aſſeiled 
in the Houſe of Lords, and therefore a new recognizance ought 
to be given within the intent of the ſtatute. 1 Salk. g7. pl. 2. 
Hill. 1 Ann. B. R. Tilley v. Richardſon, 


and then error brought in parliament, and held accordingly ; and ſays that there is no inconvenience 
by entering into 2 recognizances, becauſe by the late ſtatute he has a proper remedy, if the plaintiff in 
the original action takes out execution for more than is due; but it would be very inconvenient for: 
him to be delayed by a writ of error, and have no ſecurity tor ſatistaCtion for his loſs. 


L 463 J. 


See (G) pl. 
. De flour 
v. Tutt. 


14. Note, by the fatute of 3 Fac. 1. cap. 8. when a writ of 
error is brought cz @ judgment had upon a bond to pay money (only) 
there ſpecial bail ought to be given; and after year a ſcire fa- 
clas ought to precede the levari, or heri facias. 11 Mod. 2. pl. 4, 


— 


Paſch. 1 Ann. B. R. in 2 nota. 

15. In error brought on a judgment in cafe e a bottomree bond, 
it was moved that the plaintift in error might put in ſpecial bail; 
Holt. Ch. J. ſaid, this is not a bond only fer the payment of mo- 
ney, for if he does not go the voyage, he forfeits the penalty; for 
his going the voyage, return, and payment of the money, are al} 
conditions; and inclined, that it did not require ſpecial bail; {cd 
adjornatur. 11 Mod. 260. pl. 16. Mich. 8 Ann. B. R. Bull v. 
Clifton. | 


16. Sheri brought debt pan bond, and judoment was had by | 


nil aicit without cyer of the condition, and a writ of error was 
brought upon the judgment, and a ſuperſedeas taken out; it 
was moved to fet aſide the ſuperſedeas, becauſe the plaintiff in 
error had not put in bail, according to 3 Jac. 1. cap. 8, On the 


other ſide it was ſaid, that the bond was for appearance, and ſo 


out of the ſaid ſtatute; to which it was anſwered, that it appeared 
upon recerd to be an cbligation for payment of money, and that the 
Court muſt confine themſelves to the record, and judge upon that 
only; but per tot. Cur. it was held that they ought to examine 
into it by afrdavit, for otherwiſe the plaintiff in error would be 
obliged to put in bail contrary to the intent of the ſtatute, becauſe 
the declaration was only upon the penalty, without mention of 


the condition. MS. Rep. Mich. 12 Ann. C. B. Valentine 


(ſheriſf of Lancaſter's) Caſe, | 

17. A. gave bond 1 B. conditioned that C. aul pay B. 
20 J. C gave bend to A. reciting the bond given by A. to B. and 
then follows this condition, viz. that if the money be paid by C. 


according to the condition of the ſaid bind (given by A.) then thi: 


obligation to be vod, otherwiſe &c. A. brought action on the laſt bind, 
and had judgment, whereupon C. brings writ of error. The 
queſtion was, whether ſpecial bail was to be put in by the plain- 
tiff in error by the ſtatute of 3 Jac. 1. cap. 8. Per Parker Ch. 
J. this bond ſtands only as a ſecurity for damages, and may be diſ- 


charged without one penny paid to the plaintiſt, and there is 2 


difference between this bond and a bind tt» fave harmleſs, and there- 


fore out of the meaning of the act. And Pratt J. thought this 
| | | | caſe, 


Bail. 463 
caſe, though poſſibly within the words of this act, yet is out of the 
meaning of it, which is plainly this, viz. that where a recovery 
does neceſlarily import a debt due, there this act takes place, but 
not where a recovery may or may not import a debt due, and the 
reaſon is, that delay in the latter caſe is not eſteemed fo prejudi- 


cial as in the former; ſed adjornatur, 11 Mod. 281, Hill. 1 
Geo. 1. B. R. Hammond v. Webb. 


(1) Where Common, and where Special Bail. 
And necellary in what Cales. 


15 IN, ho mine replegiando the fheriff returned that the deſendant In fe 
. 8 . *7»3 +» 1 — - eplepiands®9 
claimed the plaintiff as villein; by which the counſel of the Eh 
plaintiff was ordered to find ſurety to have him here at a day, and were an if 
had writ to the ſherift to deliver him; but could not get the ae 
Heri P - 3 1 a din 
ſneriff to take ſecurity thereof in the country. Quod nota. Br. 
C . . . . . EE e de- 
Surety, pl. 4. cites 8 H. 4. 2 of the d 
| | fendamt, or 
rant, and the plaintiff was compelled to find ſurety to ſue with effect. Br. Surety, p'. 5. cites 1 
H. 4. 15. | 
2. In treſpaſs the defendant pleaded that the plainti was his 
villein regardant ta his manor of E. &c. and they were at iſſue upon 
frank &c. and the plaintiff found 4 ſureties to ſue with effect 


&c. Br. Surety, pl. 6. cites 9 H. 5. 1. 


3. In falſe judgment the plaintiff ſhall find ſurety to ſue with L 494 ] 
effect; contra in writ of error. Note the diverſity, &. Br. 
Surety, pl. 7. cites 9 H. 5. 1. 
4. In an action brought upon the ſtat. 13 Eliz. of fraudulent On 2 p-ral 
conveyances, a rule was ſhewn by the juſtices that it was the 3 8 
* - 1 A detençgan t! 
practice in B. R. that in all actions brought vp9r penal ſlatutes the not held to 
defendant ſhall only put in common bail. Yelv. 53. Mich. 1 bail, de- 
Jac. B. R. St. George's Caſe. N | 2 
Penalty ON 
: | a itatute is 
in the nature of a fine or amercement ſet on the party for an offence committed, and therefore no per- 
fon ought to ſuffer any inconvenience by reaſon of tuch law, till he is convicted of ſuch ofence ; for 
then the defendant would ſuffer [be liable to] an action of | for | a penalty betore it ought to be ſet, 
G. Hiſt. of C. B. 30. . 
In all ations upon a penal tatute common bail ſuffices 3 but when a writ 7s ſpecial, there cannot 
be common bail without ſumm:ning before ajudge; per Hoit, 12 Mod. 231. Mich, 10 W. 3. Anon. 


5. After judgment for the plaintifF it was aſſigned for error that > Bulſt. 


m bail was entered for the defendant. It was ſhewn to the Court | $4; $; Bs 
and ruled 


that the attorney was dead, but had been paid his fees for entering it, per tot. 
and that this appeared by his own book; and the plaintiff prayed Cur. that it 


be entered 


that the bail might be entered, and fo it was by erder of the Court ks 
in this caſe, and between other parties. Roll. Rep. 372. pl. 27. fame term 
Paſch, 14 Jac. B. R. Denham v. Cumber, . in wick: i 


ought to have 
been entercd. 


Kk k 4 6. In 


| 
| 
1 
| 
: 
| 


462 1 | Bail, 
where judg- cafe was not requirable by the ſtatute 3 Jac. 1. but per Cur. the 
me H R. firſt recognizance does not include payment of colts to be aſſeſſed 
andafter- in the Houſe of Lords, and therefore a new recognizance ought 
warkaffirm- to be given within the intent of the ſtatute. 1 Salk. g7. pl. 2. 
edig the Hill. 1 Ann. B. R. Tilley v. Richardſon. | | 


Exchequer 


Chamber, : ; 
and then error brought in parliament, and held accordingly ; and ſays that there is no inconvenience 


by entering into 2 recognizances, becauſe dy the late ſtatute he has a proper remedy, if the plaintiff in 
the original action takes out execution for more than is due; but it would be very inconvenient for 


him to be delayed by a writ of error, and have no ſecurity for ſatisfaCtion for his loſs, 


14. Note, by the fatute of 3 Fac. 1. cap. 8. when a writ of 
error is brought eng judgment had upon a bond to pay money (only 
there ſpecial bail ought to be given; and after a year a ſcire fa- 

dias ought to precede the levari, or fieri facias. 11 Mod. 2. pl. 4. 

j Paſch. 1 Ann. B. R. in a nota. | 
L 453 J 15. In error brought on a judgment in caſe on a bottomree bond, 
it was moved that the plaintiff in error might put in ſpecial bail; 
Holt. Ch. J. ſaid, this is not a bond only for the payment of mo- 
ney, for if he does not go the voyage, he ſorfeits the penalty; for 
his going the voyage, return, and payment of the money, are all 
conditions; and inclined, that it did not require ſpecial bail; ſed 
adjornatur. 11 Mod. 260. pl. 16. Mich. 8 Ann. B. R. Bull v. 
Clifton. | 

16. Sheriff brought debt upon bond, and judgment was had by 
nil dicit without oyer of the condition, and a writ of error was 
brought upon the judgment, and a ſuperſedeas taken out; it 
was moved to ſet aſide the ſuperſedeas, becauſe the plaintiff in 
error had not put in bail, according to 3 Jac. 1. cap. 8. On the 
other fide it was ſaid, that the bond was for appearance, and ſo 
out of the ſaid ſtatute ; to which it was anſwered, that it appeared 
upon recerd to be an obligation for payment of money, and that the 
Court muſt confine themſelves to the record, and judge upon that 
only; but per tot. Cur. it was held that they ought to examine 
into it by affidavit, for otherwiſe the plaintiff in error would be 
obliged to put in bail contrary to the intent of the ſtatute, becauſe 
the declaration was only upon the penalty, without mention of 
the condition. MS. Rep. Mich. 12 Ann. C. B. Valentine 
(ſheriff of Lancaſter's) Caſe. 

17. A. gave bond to B. conditioned that C. ſhould pay B. 
20 J. C gave bend to A. reciting the bond given by A. to B. and 
then follows this condition, viz. that if the money be paid by C. 
according to the condition of the 1 bond (given by A.) then thi: 
obligation to be void, otherwiſe &c. A, brought action on the laſt bond, 
and had judgment, whereupon C. brings writ of error. The 
queſtion was, whether ſpecial bail was to be put in by the plain- 
tiff in error by the ſtatute of 3 Jac. 1. cap. 8. Per Parker Ch. 
J. this bond ſtands only as a ſecurity for damages, and may be diſ- 
charged without one penny paid to the plaintiff, and there is 79 
difference between this bond and a bond to ſave harmleſs, and there- 
fore out of the meaning of the act. And Pratt J. thought = 

0 , caſe, 


See(G) pl. 
7. Deflowr 
v. Tutt. 


Bail. 


caſe, though poſſibly within the words of this act, yet is out of the 
meaning of it, which is plainly this, viz. that where a recovery 
does neceſſarily import a debt due, there this act takes place, but 
not where a recovery may or may not import a debt due, and the 
reaſon is, that delay in the latter caſe is not efteemed ſo prejudi- 
cial as in the former; ſed adjornatur. 11 Mod. 281. Hill. 1 
Geo. 1. B. R. Hammond v. Webb. 


(1) Where Common, and where Special Bail. 
And neceſſary in what Caſes. 


1. 1 homine replegiando the ſheriff returned that the defendant 

claimed the plaintiff as villein; by which the counſel of the 
plaintiff was ordered to find ſurety to have him here at a day, and 
had writ to the ſheriff to deliver him ; but could not get the 
ſheriff to take ſecurity thereof in the country. Quod nota. Br. 
Surety, pl. 4. cites 8 H. 4. 2. 


463 


In hom 'ne 
replegiand® 
the parties 
were an iſe 


ſue, if the 


plainti 74 
was Villein 


of the de- 


fendant, or 


frank, and the plaintiff was compelled to find ſurety to ſue with effect. Br. Surety, pl. 5. cites Is 


H. 4. 15. 
2. In treſpaſs the defendant pleaded that the plaintiff was his 


villein regardant to his manor of E. &c. and they were at iſſue upon 
frank &c. and the plaintiff found 4 ſureties to ſue with effect 
&c. Br. Surety, pl. 6. cites 9 H. 5. f. | 

955 In falſe judgment the plaintiff ſhall find ſurety to ſue with 
effect; contra in writ of error. Note the diverſity, &c. Br. 
Surety, pl. 7. cites q H. 5.1. 

4. In an action brought upon the ſtat. 13 Eliz. of fraudulent 
conveyances, a rule was ſhewn by the juſtices that it was the 
practice in B. R. that in all actions brought n penal /tatutes the 
defendant ſhall only put in common bail. Yelv. 53. Mich. 1 
Jac. B. R. St. George's Caſe. 


[ 464 ] 


On a peral 
ftature the 
detendant is 
not held to 
bail, be- 
cauſe the 
penalty on 
a itatute is 


in the nature of a fine or amercement ſet on the party for an offence committed, and therefore no per. 
ſon ought to ſuffer any inconvenience by reaſon of ſuch law, till he is convicted of ſuch offence ; for 
then the defendant would ſuffer [be liable to] an action of | for] a penalty betore it ought to be ſer, 


C. Hiſt. of C. B. 30. 8 
In all actions upon A penalſtatute common bail ſufſices; but when 2 wrir is ſpecial, there cannot 


be common bail without ſummzning before ajudge; per Holt, 12 Mod. 231. Mich, 10 W. 3. Anon, 


5. After judgment for the plaintiſf it was aſſigned for error that 3 Bulſt. 
no bail was entered for the defendant. It was ſhewn to the Court =_ N 


that the attorney was dead, but had been paid his fees for entering it, per tot. 


and that this appeared by his own book; and the plaintiff prayed Cur. that it 
that the bail might be entered, and fo it was by order of the Court - W N 
in this caſe, and between other parties. Roll. Rep. 372. pl. 27. ſame term 
in which it 


Paſch. 14 Jac. B. R. Denham v. Cumber. 
K k 4 


ought to have 
been entered. 


6. In 
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. __ 6. In treſpaſs again/? A. and B. verdict was for the defendants, 
jeaht Moor,” It was moved in arreſt, for that no bail was entered for B. For 
thatjudg. every defendant is ſuppoſed to be in cuſtodia mareſchalli ; and in 
5 e this caſe the venire facias was to try the iſſue between the plain- 
was refoty. tiff and the defendants, whereas B. was no party in court, there- 
ed to de Ffore he cannot have judgment, and it appearing that there was 
erroneous no fraud in the plaintiff, the judgment for this reaſon was ar- 
of #4 caſe refted ; but if B. had appeared at the ſuit of any other perſon in 
Chandois the ſame term, it had been ſufficient. Poph. 145. Trin. 16 Jac. 
v. Sculler. B. R. Dennis v. Sir Arthur Manwaring. | | | 
Executors 7. An executor, though ſued by an attzrney of B. R. ſhall not be 
— 3 compelled to put in ſpecial bail, notwithſtanding his privilege as 
not find ſpe. to other perſons ſued by him; and upon ſearch no precedent 
cial dal, could be found where ſuch pretended privilege had prevailed. 3 


on _ Bulſt. 316, 317. Mich. 1 Car. B. R. Smale v. Warne. 


209560 l. or f 
more; for it is not their debt, nor ſhall their bodies be liable to execution for it. 2 Brownl. 293. 


Hill. 7 Jac. C. B. Anon ——S. P. that they ſhall never find more than common bail. Sid. 63. 
pl. 34. Mich. 13 Car. 2. B. R. in a nota. 


8. If, where ſpecial bail is required, the plaintiff's attorney doth 
(before any bail put in) deliver a declaration to the defendant's at- 
torney (unleſs it be only to ſhew ſuch a cauſe of action as re- 
quires bail), he ſhall not afterwards compel the defendant to put 
in good bail, but common bail ſhall ſerve. I.. P. K. 86. 

9. After the rell is marked to have heciai bail, common bail 
ought not to be filed; but if the roll be not marked for ſpecial 
bail, nor the cauſe of ation expreſſed in the writ, common bail may 
be entered (Hill. 22 Car. B. K.); for nothing appears to the 
Court that ſpecial bail was required, and then common bail is to 
be filed of courſe. L. P. R. 174. 

10. In cafe again/? baron and feme the feme appeared, but the 
baran would not; and bail being inſiſted upon, it was prayed that 
ſhe might be delivered on common bail; but Glyn Ch. J. ſaid that 
if there be cauſe to have ſpecial bail, ſhe mult lie in priſon till the 
huſband appears and puts in bail for her ; for ſhe cannot put in bail 
for herſelf, the being covert baron. Sty. 475. Mich. 1655. Attlee 

[ 465 ] v. Lady Baltinglaſs. | | 

Special ball 11. An executor of an executor brought delt upon bond for 
ws ben 2000 l. and upon motion that the plaintiff might accept common 
« 1606 th bail, becauſe the bond was only for performance of covenants, the 
12 Mod. 30. Court ordered that bail ſhould be accepted according to the breach 
—_ aſſigned, and not according to the penalty, It was held in this 
in debt Caſe, that where executors are defendants they need not find ſpe- 
upon a bond cial bail, becauſe in auter droit. Sid. 63. Mich. 13 Car. 2. B. R. 


to perform a 
covenants, Boothby v. Buller. 


no bail ſhall 
be giver but with reſpect to the breaches, and the damage done thereby; but the meaſure of that 
ſhail te Aken from the plaintiff's oath. I Salk. 102, pl. 1:. Hill. 9 W. 3. B. R. Anon. | 


But ſpecizl 12. In ſcanl. nagnatum the Court upon motion ordered ſpe- 
bail was de- un / | - > 2 Hal 
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: 
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cial hail to be given. Raym. 74. Paſch. 15 Car. 2. B. R. The nies, and 


* 


Earl of Stamford v. Goodall. 


bail is not requirable. 2 Mod. 215. Paſch. 29 Car. 2. C. B. Ld. Dorchefter's Caſe. —— 
pl. 18. Paſch. 4 Ann. B. R. the Court ſaid it was refuſed in Ld; Wharton's Caſe. 


the Court 
ſaid that in 
ſuch caſe 


11 Mod. 49. 


In action on 


the caſe for calling a perſon of quality whore, by which ſbe loft ber marriage, the defendant was or- 


dered to find ſpecial bail. Lev. 29. Trin. 13 Car. 2. B. R. Anon. 


12. The defendant ſhipped goods at Braſil, without paying the 
cuſtoms, but promiſed to pay them at Liſbon, but came to England di- 
rectly without touching at Liſbon, and offering to ſell the goods 


he ſtill refuſing to pay them, they committed him ; and being 
brought by habeas corpus he moved to be bailed, but it was op- 
poſed, becauſe it might cauſe a breach between the 2 crowns ; but 
the Court inclined that he ſhould be bailed, and if the matter 
could be proved, he might be indicted, but they prayed time to 
inſpect the return before the filing it, and therefore he was re- 
manded. Sid. 143. pl. 23. Paſch. 15 Car. 2. B. R. the King 
v. Indicalmois. | 


from London by Labeas corpus, and there fore it was nſiſted, that ſpecial bail ſh 


in of courſe; but Holt Ch. J. held, they might examine into the cauſe of action, how it came thither. 
| if it was ſuch which required bail, though under 10l. they might make the 


by habeas corpus, aud i 


An actian 
was brought 
againſt the 
defendant 


here, the Portugal ambaſſador complained to the privy council, and for a ſhip 


and cargo, 
and the 
queſtion 
was, Whe- 
ther the de- 
fendant 
ſhould be 
diſcharged 
upon com- 


1 . 
mon bail. 


ould be put 


defendant put in ſpecial bail; but if the action was vexatious, or ſuch as required no bail, then they 


would diſcharge him upon common bail. 


It was urged for the defendant, that what he did with rela- 


tion to the ſhip and cargo was as judge of the Admiaity in the Weſt-Indies, and therefore no reaſon 
why he ſhould be held to bail; but it appearing that detendant had the thip and cargo in his own cu7. 
tody, which was intermeddling further than his office warranted, for this reaſon he was Held to Lal, 


1 Salk, 101. Paſch. 1 Ann. B. R. Lumley v. Quarry. 


14. Caſe for affirming that he was of fult age, and by that 
means had borrowed large ſums on mortgages, when in facto he 
was under age; it was moved that he might put in ſpecial bail, 
but denied; for ſpecial bail ſhall nat be given by virtue of the ſta- 
tute of 1 3 Car. 2. cap. 2. but where it was required to be given by 
the rules of the court, and the ac etiam will not compel ſpecial bail, 
unleſs the cauſe expreſsly appears to be for real value, as debt, 
trover, &c. but where ſpecial damages may ariſe, as in this caſe or 
other caſes by reaſon of ſpecial declarations, ſpecial bail ſhall not be 
required. Sid. 183. Paſch. 16 Car. 2. B. R. Chetwin v. 
Venner. ä | 

15. On a motion to have a ſpecial latitat, viz. with an gc- etiam, 
where the party intended to declare in trefpaſs only, and this was 
upon a ſurmiſe that there was a great mayhem, the Court ſaid, that 
upon affidavit thereof they would make one with an ac-etiam, 


and fo there ſhall be ſpecial bail. Sid. 276. pl. 4. Hill. 17 & 15 
Car. 2. Anon. | 
cauſe of aftion was battery and wounding, and that the plaintiff had ſeveral wounds 


Wwitha ſword ; it was at firſt doubted upon the ſtatute of 13 Car. 2. cap. 2. but after- 
wards granted, niſi, &c. Sid. 307. Mich. 18 Car. 2. B. R. Roberts v. Slingſby. 


ter adds a nota, that it ſeems the proper way had been to move lor a ſpecial writ upon ſuch an affida- 
vit, and then they may require ſpecial bail,——It was moved in battery, tor putting an arm 


The defer. 
dant being 
arreſted up- 
on a latitat, 
it was moved 
tor ſpecial 
bail upon 
affedavit 
that the 
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joint, that the party might be held to ſpecial bail, but denied; and Twiſden J. bid them follow the 
courſe of the court. Mod. 2. pl. 5. Mich. 21 Car. 2. B. R. Anon. 


156. In all caſes where proceſs may iſſue forth to take the body of 
the perſon, if an appearance only and not bail is required, there 
every ſuch perſon muſt upon an arreſt cauſe common bail to be 

filed, which is an appearance upon record. L. P. R. 85. 
In 3 _ 17. In account ſpecial bail is not required, but otherwiſe it is 
Mthe com. in debt on account ; per Broom. 2 Roll Rep. 53. Mich. 16 Jac. 
| pelled to put B. 
in dail to the 
action, yet in ſpecial caſes by diſcretion of the Court, he ſhall find bail, and there are precedents ſo. 
Noy 28. Mich. 15 Jac. by all the prothonotaries, Green v. Dickenſon.— In account no ſpecial 
bail is to be found, till judgment quod computet, and cites Noy 28. Lev. 300. Mich. 22 Car. 2. 
B. R. Reeves v. Gibſon. Ibid. ſays it was fo ruled, 14 & 15 Car. 2. ia Caſe of Lewis v. Bailey. — 
2 Keb. 335-pl. 64. Hill. 19 & 20 Car. 2. Lewis v. Bailey, —— Vent. 103. Mich. 22 Car. 2. B. R. 
Anon. ſeems to be S. C. of Lewis v. Baily, where the ſpecial bail was diſcharged, and ſaid that 
if the plaintiff would have ſpecial bail, he muſt arreſt the defendant again in an action upon the calc. 
iz Mod. 579. Mick. 13 W. 3. Cudmore v. Ellis, S. P. 


Vent. 321. 18. In action of debt again/t the executors, upon the ſurmiſe of 


. a devaſtavit, deſendant was held to ſpecial bail, and ſo ruled upon 


B. R. con- motion. Vent. 355. Trin. 33 Car. 2. B. R. Anon. 


tra in Caſe 

of Ent v. Withers. Upon aſſets found, and a devaſftavit returned, and debt brought againſt the 
exccutor on the judgment, he ought to put in ſpecial bail; per tot. Cur, 2 Show. 5g. pl. 41. 
Faſch. 31 Car. 2. B. R. Dingley v. Halſe. i f 


19. Judgments in cement againſt caſual ejectors for want of 
an appearance ſhall be ſet aſide, and reſtitution granted, if uo lati- 
tat hath been ſued out againſt, nor common bail filed for, ſuch caſual 
ejector or nominal defendant, within fourteen days after ſuch ap- 
pearance. Trin. 4 W. & M. per Cur. L. P. R. 85. 

Mal. 19 20. By the 5 & 6 M. M. cap. 21. (and continued by 5 Ann. 
— cap. 19. and made perpetual by 1 Geo. 1. cap. 12) it was 

The writ enacted that for every piece 7 vellam or parchment on which any 
and return common bail to be filed, on which any bail ſhall be written, ſhall pay 
1 6d. flamp duty, which appearance or common bail, the defendant ſhall 
and a certi- cauſe to be entered or filed, within eight days after return of the pro- 
Mete from cos an which the defendant was arreſted, upon penalty of 5 l. to be 


e dat paid to the plaintiff, for which the Court jhall immediately award 


common Judgement. 

bail was 

— fiied within $ days, &c. upon which a motion was made, and the Court gave judgment, 
it, &Cc. i 


21. In an action pon a replevin bond, common bail ſhall be 
. 1 Salk. 99. Trin. 10 W. 3. B. R. the duke of Ormond v. 

rierly. 

28 againſt maſter of a ſhip for embezzling goods he had 
on board, and he was held to ſpecial bail ; but if it were for ne- 
gligent keeping, common bail would have done ; per Holt, 12 Mod, 
251. Mich, 10 W. 3. Anon. 8 | 

| 5 23. De- 


| Ball. 


23, Defendant ſhewed the compe/ition act, and that the plain- 
tiff's debt, according to the compoſition he had made with the 
reſt of his creditors, was under 1ol. and that the plaintiff would 
be bound, though a nor-ſubſcriber ; yet the defendant was held to 
| ſpecial bail, becauſe non conſtat that the plaintiff will be bound, 
for he may deny the abſconding &c. ſo that this would be to de- 
termine the merits of the cauſe, viz. that he was bound by the 
compoſition ; aliter, if the plaintiff had ſubſcribed, or had been 
ſummoned before a judge, and the matter had received a determi- 


nation. 1 Salk. 99. pl. 7. Mich. 10 W. 3. B. R. Anon. 


7466 


Lord Raym. 
Rep. 383. 
Mich. 10 
W. 2. Anon. 
S. P. and 
ſeems to be 
S. C. held 


467 J 


accordingly, 
and he ma 
likewiſe de- 
ny that the 
ſubſcribing 
creditors 


were real creditors. 


24. In an action for mney won. at play, Gould & Turton were 
for denying ſpecial bail, for ſince the plaintiff played upon tick, 
they would not help his ſecurity; but per Holt, the practice has 
been otherwiſe, and the contract if under 100]. is lawful, and 
the plaintiff ventured his money againſt it, and to ſay they were 
not to better his ſecurity, would as well prove there ſhould be no 
bail in an indebitatus aſſumpſit &c. 1 Salk. 100. pl. 10. Hill. 
11 W, 3. B. R. Anon, 


12Mod.295., 


Paſch.11W. 


3. Carrill v. 
Cockran, 8. 


P. and ſeems 


to be S. C. 
accordingly, 
by Turton & 


Gould; but 


Holt Ch. J. 
ſaid, they ne 
ver ought to 


_— OW * 


enter into the merits of a cauſe upon a queſtion about bail; for to order common hail upon merits would 


Nur a man's cauſe of action, and no man ought to have his cauſe tried with diſparage ment upon it, and 
though this may be for money won at play, yet it was a lawful contract which the act of parlia- 
met allowed of, and no man ought to be wiſer than the law; and this was giving money againſt 
money, for which indebitatus aſſumpſit would not lie, but an action upon the ſpecial contract, 
and to ſay that becauſe he depended upon the defendant's word at firſt, he therefore ſhould have 
no ſpecial bail, would be a reaſon why there ſhould he no ſpecial bail in any ſimple contract. 
and here ſpecial bail was ordered; and it was ſaid to be ſo ordered in like caſes in the 


Common Pleas. 


25. One ſummoned before a judge, to /hew cauſe why common 
bail ſhould not be taken, did not come, whereupon a day was given 
him for to come, or elſe that common bail ſhould be ; he comes 
before the day, and conſents to common bail, which was accord- 
ingly filed; and at the day came to make cath of a debt above 10l. 
but per Cur. he ought not to be received, bail being regularly 
filed. 12 Mod. 324. Mich. 11 W. 3. Anon. 

26. It was moved to have leave for the chargin, of M. being 
a priſoner in Newgate, with a ſcandalum magnatum & ac-etiam 
billæ of xool. in order to hold him to ſpecial bail, for ſaying the 
D. of S. was a cheat, and had cheated the King and the army; 
Holt ſaid, this being a poor man, to charge him thus will be a 
perpetual impriſonment to him, and ſpecial bail has been often 
demanded in theſe actions, yet it has been frequently denied; 
but he was ordered to find two that would ſwear themſelves 
worth 251. each, and himſelf to be bound in 100l. 12 Mod. 
420. Mich. 12 W. 3. Duke of Schomberg v. Murrey. 
27. It has been held once, that if the plaintiſ had been non- 


praſſed in a former action, that if he began again he ſhould 9 
| ut 
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but common bail, but this has not been abided be; per Cur. 
12 Mol. 501. Paſch. 13 W. 3. Anon. 

28. If upon examination before a judge one do not make out a 
good cauſe of action, common bail ſhall be ordered ; per Holt. Ca. 
J: 12 Mod. 526. Trin. 13 W. 3. Taylor v. Brudon. 

29. If one has ſeveral cafes a action, each whereof is too 
ſmall for ſpecial bail, he cannot join them to enforce ſpecial bait 3 
per Cur. 12 Mod. 527. Trin. 13 W. 3. Anon. 

30. Per Holt Ch. J. when, upon conteſt about common er 
ſpoci. bail, it does appear that the plaintiff has mijconcerved his 
ac lian, and that if any action lies it is of cher fort, there 
common bail ght to be * 12 Mod. 579. Mich 33 
W. 3. Anon. 

31. Where the plamt:F Was nonfuit fer want of a declaration, 
and afterwards brought another action for the ſame cauſe, Holt Ch. 
J. ſaid, he had known it held by the Court, that he ſhould have 
but common bail to the ſaid action, Ld. Raym. Rep. 679. 

Ixrin. 13 W. 3. Almanſon v. Davila. | 
468 J 32. Apre/mer for debt under 100). was dijcharged by the juſtices 
3 Sal. 5%. purſuant to the lite act, and afterwards was arreſled "2 a fun 
8% Sg C. above 100), Ruled, upon conference of ail the judges, that he mult 
cordingly. put in {pecial bail. 6 Mod. 301. Mich. 1 Ann. B. R. Cragget 


—11 Mod. v. Glover. 

. pl. 7 

Si C. and 

Holt Ch. J. conferred with the judges of C. B. and faid it ſeemed doubtful, becauſe of the words 
is the fatute, viz. tor any debt whaticever. But then the proviſo is to be confidered, which is, 
prov: ces that no man ſhall be diſcharged by virtue of this act if he ſtands charged and be indebted 
above cel. Now it is objected that this thal! be applied to the iſt ditcharge only ; but he ſaid, it 
euzht to > be applied to the 24 diſcharze as well as to the itt, for he that is a 2d time dilcha irged is as 
mich d: charged by virtue of this act, as he that is diſcharged the ſt time. Beſides, it was the 
jar nt of the act, that no man ſhall be dit icharged that owed above 10-1. nor can the diicharge of the 
ther dc>ts be 2 diſcharge in this wherewith he never was charged. 


Though ge- 33. Special bail was denied in ſcandal, though the words were 
e very bad, and implied treaſon. 11 Mod. 49. pl. 18. Paſch. 4 


ions fo : 
ELD Ann. B. R. Sir William Drake's Caſe. 
fpecial bail 9 8 
evzhrt to de found, yet upon the circumſtance of che cafe the Court may order it. Lev. 39. Trin. 
13 Car. 2. Anon. 


In debt on 34. In delt brought upon a judgment in B. R. pending a torit f 


iz error in the Exchequer Chamber, bail never was allowed. 19 
Aut of er- Mod. 16, 17. Hill. 9 Ann. B. R. per Cur. in Caſe of Goodwin 
ror, the V. Godwin: 
Court will 
diſcharge the defendant upon common bail; per Holt Ch. J. But Powel J. ſaid, that it was anciently 
otherwile. 3 Falk. $5- Paſch. 4 Ann. B. R. Anon. 

bf ail be in the criginal atticn in caſt, and t be brought zn the judgment; no bail ſha!l be re- 
evired ; but if no ko the original action, but a writ of error is brought upon it, and i debt on 
the judgment, bail ſhall be given in the action of debt on the judgment, notwithſtanding ſuch writ of 
error. Comyns's Rep. 5 . pl. 235. Trin. 9 & 10 Geo. 2. in Cafe of Wayman v. Way m an; cited 
per Mr. Townſhend in a cafe where Ch. J. Eyre conſulted Judge Tracy Hill. 13 Geo. 


35. 12 Gee, 1. * 29. /. 1. No perſon Py be held to ſpecial 


bail 


Bail. 


bail upon any proceſs iſſuing out of any ſuperior court, where the 
cauſe of ation fhail not amount to 101. nor out of any inferior court 
where cauſe of aim ſhall not amount to 40s, And in all caſes where 
the Cauſe of action /ha!! not amount to 10l. in a ſuperior court, 
or to 40s. in any inferior court (and the plaintiff ſhall proceed by 
vay of proceſs againſi the perſon), he ſhall not arreſt the body of 
the defendant, but ſhall ſerve him perſonally, within the jurijdic- 
tion of the court, with a copy of the proceſs ; and FA fuch defendant 
Hall nat appear at the return of the proceſs, or within 4 days after, 
it ſhall be lawful for the plaintiff upon affidavit being made and filed 
of the perſonal ſervice of ſuch proceſs {which affidavit fhall be 
filed gratis) to enter a common appearance, or file common bail 
for the defendant, and to proceed thereon, as if fuch defendant had 
entered his appearance, or filed commer. bail. 

3Þ. S. 2. In all caſes where the plaintiff's cauſe of action ſhall 

amount to 10l. or 405. as aforejuid, afjidavit ſhall be made and filed 
of the cauſe of action (which affidavit may be made before any judge 
or commiſſ:oner of the court out of which ſuch proceſs ſhall 1//ue, er 
clje before the officer who ſhall ilſue ſuch proceſs, or his deputy ), and 
for ſuch affidavit 15. over and above the ſtamp duties, fhall be paid, 
aud no more, and the ſum fhecified in ſuch affidavit ſhall be inderſed 
on the back of ſuch writ or proceſs, for which ſum fo indorſed, the 
Heri Sc. ſball take bail, aud for ns more; but if any writ or pro- 
ceſs ſhall iſſue for 101. or upwards, and no affidavit or indorſement 
/valil be made, as aforeatd, the plaintiff Hall not proceed ta arreſt the 
body of the defendant, but ſhall proceed in like manner, as is by this 
act directed in caſes where the cauſe action does not amount to 100. 
67 405. as aforeſaid. 

38. In action of debt upon a judgment, where:n above 10l. had 
been recovered, the queſtion was, whether the detendant ſhould 
be obliged to put in bail? The Court were of opinion, that if 
there was batl in the original actien, then no bail is required in the 
action upon the judgment, t us bail in the original actor, then 
bail is to be put in where the debt is above 10% and an affidavit 

ade thereof according to the late act of parliament. Rep. of 
Pract. in C. B. 32. Hill. 13 Geo. 1. Jackſon v. Duckett. 

39. On a motion for a common appearince, the plaintiff's 4H. 
davit ſet forth, that the defendant entered the plaintiff” s hop-ground, 
and did take and carry away jeveral 1090 of hop poles, to his da- 
mage 20]. The Court faid the act of parliament did not diſtin- 
guiſh actions, but that the plaintiff might hold to bail en treſpajs, 
as well as in any other action. Rep. of Pract. in C. B. 106, 
Trin. 7 Geo. 2. Cook v. Sankey. 


468 


459 1 


Barnes's 
Notes in 
C8. $4. 
S. C. & 

S. P. and 
for tread- 
ing down 
ais hop- 
plants; per 
Cur. the 


plaintiff is the proper perſon to ſwear to his damages by the act of parliament, but no rule was mace, 


40. In an aclion of covenant brought by patentee of Drury-Lane 
play-houſe againſt defendant, for not performing dances upon the 
ſtage according to articles, whereby plaintiff fwore himſelf damni- 


fied 1901, defendant moved in the Treaſury for a common appears 
ance, 
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Bail. 
ance, but did not obtain a rule, the plaintiff having ſworn to 2 


certain damage. Barnes's Notes in C. B. 57, Paſch. 8 Geo. 2. 


Fleetwood v. Poitier. | 
41. Action was brought upon a leaſe dated in 1927, fer 2 years 


rent due ſince the year 1733, when defendant became a bankrupt. 


Parnes's 
Notes ia 

E. 872. 
S. C. and the 
rule was 
made abſo- 
Ee. 
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Defendant moved for a common appearance, and produced his 
certificate allzwed, confirmed and inrolled. Upon hearing counſel! 
on both ſides, neither the poſſeſſion nor the legal intereſt of the 
eſtate being. in the defendant, a common appearance was ordered 
to be accepted. Barnes's Notes in C. B. 60. Paſch. 8 Geo. 2. 
Cantrel v. Graham. 

42. In an action of debt upon bond attefled by one witneſs only, 
plaintiff had been nonſuited on non eff fattum pleaded, the witneſs 
not making ſufficient proof of the execution of the bond. Plain- 
tiff brought a new action on the ſame bond. Defendant moved for 
2 common appearance, and obtained a rule to ſhew cauſe, which 
was diſcharged on hearing counſel on both fides. Note, eee 
did not in his affidavit deny the execution of the bond. Barnes's 
Notes in C. B. 68. Paſch. 10 Geo. 2. Harris v. Roberts. 

43. Plaintiff made affidavit that the defendant had ſeized and 
d-tained his ſhip ta his damage, and a capias ad reſpandendum was 
thereon indorjed for bail without @ judge's order. Rule for common 
appearance, and ſuperſedeas was made abſolute ; for the damages 
in this caſe are uncertain, and the plaintiff was not entitled to bail 
without a judge's order. In debt, aſſumpſit, trover, bail is of 
courſe ; but in treſpaſs and detinue, at diſcretion; for words, no bail, 
unleſs flander of title. Barnes's Notes in C. B. 78, 79. Le. Writ 
v. Tolcher. : 

44. An action was brought for a malicious proſecution for for- 
gery. Upon an affidavit the plaintiff had obtained a judge's order 
for holding the defendant to bail for 200]. The defendant being 
arreſted and held to bail accordingly, applied to the judge who 
made the order; the judge not being fully ſatisfied, directed the 
defendant to apply to the Court; whereupon he moved to be diſ- 
charged on entering a common appearance, and by affidavits ſhewed 
that the plaintiff was acquitted on a flaw in the indiftment, and not 
en the merits. Per Cur. Let the plaintiff ſhew cauſe why. a 
common appearance ſhould not be taken. Rep. of Pract. in 
C. B. 148. Paſch. 11 Geo. 2. Ruſhell v. Gately. 

45. Aim was brought for 50l. penalty given by act of parliament 


for defendant's praiſing as an attorney, not being duly admitted, 


wherein the defendant was held to bail. Rule to ſhew cauſe 
why common appearance, and ſuperſedeas was made abſolute. 
This is for a fine or amercement, and is in the nature of a qui 
tam. Barnes's Notes in C. B. 80. Hill. 12 Geo. 2. Whitting- 


ham v, Coghlan. | 


8 25 1 | (K) In 


Bail. 


By what Perſons Bail muſt 


(k) In what Caſes. 
be given. 

1. I TPON plene adminiſtravit pleaded, judgment was againſt 

an executrix. She brought error. It was moved that ſhe 
ſhould not have a ſuperſedeas to ſtay execution without putting 
in ſureties upon the ſtatute of 3 Jac. cap. 8. But reſolved that 
this caſe is out of the ſtatute ; for where the execution ſhall be 
of the goods of the teſtator, and damages only de bonis proprits, it 
was unreaſonable that the party ſhould be enforced to find ſureties 
to pay the entire condemnation with his own goods. Cro. J. 

350. pl. 2. Mich. 12 Jac. B. R. Goldſmith v. Platt. : 

2. Judgment in debt on a bond was given againſt an admini- 
ftrator, who pleaded plene adminiſtravit. It was reſolved per tot. 
Cur. that he ſhall not be compelled to put in bail upon the 3 Fac. 1. 
cap. 8. en a writ of error by him, and a ſuperſedeas was award- 
ed for the execution. Cro. C. 59. pl. 3. Hill. 2 Car. in Cam. 
Scacc. Sir H. Mildmay's Caſe. 


So of an exe- 
cutor, he 
ſhall not 
find bail to 
anſwer the 
principal 
debt with- 
in the ſtat. 
3 Jac. but 


by 13 Car. 2. cap. 2. he ſhall find bail 7e arſwer double caſts, if found againſt him; ſaid per Twiſden 


J. to have been ſo adjudged. Sid. 183. 


Nef their ewn debt. 
v. Weather. 


3. Scire facias againſt an adminiſtrator upon devaſiavit al- 
leged, and judgment de bonis propriis, whereupon he brought 
error, Per tot. Cur. he ſhall find bail, becauſe being charged 
here de bonrs propriis, it is not like the caſe where an adminiſtrator 
is Charged de bonis teſtatoris ; but here it is as if he were charged 
in proprio jure, and is not like Mildmay's Caſe, nor Goldſmith's 
and Platt's Caſe. Lev. 245. Trin. 20 Car, 2. B. R. Fitzwil- 
liams v. Moor, 


upon a ſurmiſe of a devaſtavit. 


| fpecial bail on ſuch ſurmife, and ſo ruled upon motion. 


S. P. becauſe they are only named, and it is 
Litt. Rep. 3. Hill. 2 Car. C. B. cited by Hendon as adjudged in B. R. Knight 


S. N per 
Cur. obiter. 
Lev. 39. 
Trin. 13 
Ca BR. 
Anon. 
The Court 
would not 
agree that 
an executog 
ſhould be 
held to bail 


Vent. 221. Mich. 29 Car. 2. B. R. in Caſe of Ent v. Withers. 
But ibid. 355. Trin. 33 Car. 2. B. R. Anon, in debet and detinet the defendant was held to 


In debt againſt an executor on a judgment ſuggeſting a devaſtavit, he ſhall give bail; for there the 


action is in the debet and detinet. 


4. If executir finds bail in an inferior court, and afterwards the 
cauſe is removed by habeas corpus, he ſhall find bail in the ſuperior 
court, Lev. 245. Trin. 20 Car. 2. by Twiſden J. 


1 Salk. 98. pl. 4. Mich. 8 W. 3. B. R. Page v. Price. 


But S. P. re- 
ſolved con- 

tra; for tho“ 
it be gene- 

rally uſed 


that when 2 cauſe is removed by hab. corp. to find bail in all cafes where bail was found in the 
inferior court, yet this ſhall not extend to the caſe of an executor, where the cauſe does not re- 


quire ſpecial bail by the courſe of this Court, unleſs in caſe of a devaſtavit. 
Car. 2. B. R. Caſtle v. Willer. 
cepted; by all the Court, contra Twiſden and Lacy, ſecondary. 
cerdingly per Cur, 

An executor being ſued in an inferior court, put in 


Lev. 268. Trin. 21 
Sid. 418. pl. 2. S. C. ruled that common bail ſhould be ac- 
2 Keb. 512. pl. 


4. S. C. ac- 


ſpecial bail, The eauſe was removed into 
C. B. by hab. corp, The Court held he ſhall put in bail to appear to a new original within 2 terms, 


but 
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dut not after, nor to pay the conlemnation money. 1 Salk. 98. pl. 4. Mich. 8 W. 3. B. R. Page 1. 
Price. And ibid. fays that Trin. 11 W. 3. in B. R. it was held by Holt Ch. J. that i» 417 
ce removed by bab. cor p. the defendant ſhall * ſpecial bail, except in the caſe ot an executor. 

Exc cutor, ine or heir ſha!l not find bail ; for they ought not to have been held to bat 
delew, the debt not being their own. C. Hiſt. of C. B. 31. 


L 472 J 5. A eme covert ſealed a bond. Afterwards ſhe was arreſted and 
carried to priſon ; but upon affidavit made that ſhe was covert, and 
entering her appearance, the Court diſcharged her without bail. 
Freem. Rep. 210. Trin. 1676. Lady Thornborough's Caſe. 

2 b S2. 6. Debt in London again/t the defendant as heir. The cauſe 

me de being removed into B. R. the queſtion was, whether he ſhould 

10n Was 

>covcht on put in bail here, as he mult have done in London, where they 

zn obligz= compel heirs and executors to find bail; but ſpecial bail was 

non mide denied to be found in this caſe. 2 Lev. 204. Mich, 29 Car. 2. 


by his fa- ; 
Siri ans B. R. Lawrence v. Blith. 


we Court ordered only common bail.—3 Keb. 803. pl. 3. S. C. ordered accordingly, and the ſpecia! 


bail d 8115 harged. | 
An beir, ſued as ſuch, ſhall no more be held to ſpecial bail than an executor ; per Cur, 12 Mod. 


521. Paſch. 13 W. 3. Anon. 


7. An executor or adminiſtrator ſhall not be held to ſpecial 
bail, becauſe the demand is not on the perſon, but in rem, viz. the 
allets of the deceaſed, unleſs there be a devaſtavit ſuggeſted. G, 
Hift. of C. B. 30, 31. 
Carb. 208. 8. Indelt on a judgment again nf an executor, the executor ſha!] 
not put in ſpecial bai! upon a /ugge/tron of a devaſtauit ; but where 


2. R Hu- upon ſuch judgment execution is taken out, and the ſheriff returns 


bray's Caſe, @ devaſ/tavit, he ſhall put in ſpecial] bail upon an action of debt as 
- accord- above; but in the other caſe common bail ſhall ſerve. Carth 


Lin Rep. 3. 264. Hill. 4 W. & M. B. R. Dupratt v. Teſtard. 
S. P. cited 
to have been adjudged accordingly in B. R. in Caſe of Knight v. Wed 


g. Where an executor is fred 5 in the detinet, as he muſt upon 
the contracts of his teſtator, he ſhall not put in ſpecial bail; but 
he muſt, if he is fued on his own bond or contract. 3 Salk. 57. 
pl. 14. Page v. Price. | 

10. A motion by an out- fer ſianer 0, of Chellea-Call:ge for a com- 
mon appearance, ſuggeſting that he is 2 ſoldier, and within the 
act 5 Geo. 2. cap. . for preventing mutiny and deſertion, was 
denied ; and the Court held the defendant no ſoldier within the 
meaning of that ſtatute. Rep. of Pract, in C. B. 77, 78. Mich. 
6 Geo. 2. Bowler v. Owens. 

11. Debt upon a judgment was brought againſt a /oldier. The 
er:ginal action, in which the judgment had been recovered, was 
for a debt under 101. The defendant being held to bail, it was 


moved to ſet it aſide; but the Court ſaid the act of parliament 
for preventing mutiny &c. intended the debt that was due at the 


time of holding to bail, and this being an action of debt on a 
judgment for upwards of 16l, though the original cauſe of action 
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did not amount to ſo much, is not within the intent of the act, 


and ſo denied the motion. Rep. of Pract. in C. B. 89. Paſch. 6 
| Geo. 2. Nichols & al. v. Wilder. . 


(L) Taken. By whom. 


1. 43 i 7» cat Þ 2 juſtices (1 quor.) have power to let to 


bail perſons bailable by law, until the next 


guarter-ſo[fors or gas delivery, and ſhall there certify the ſame on 


pain of lol. and the ſheriff and all others, having the cuſtody of gals, 


Ore juſtice 
may oil a 
man for a 
miſac mt anor 
to a perr at 
the quarter 


hall certify the names of all priſoners in their cuſtody to the Juſtices of fiene the 


gacl delivery at their general gaol delivery, on pain to forfeit 5l. 


3 H 7. cap. 


2, ext=nas 


only to caſes of felony where two juſtices are required where bail is taken; per Cur, MS. Caſes 


3 Aan, Anon, 


2. By 1 & 2 P. & M. cap. 13. Bail for felony, or ſuſpicion 
there, muſt be taken in open ſeſſions, or by 2 Juſtices, whexesf one ts be 
of the quorum, being both prejent at the time of ſuch bauling ; provided 
that juſtices of peace, and coroners, within the city of London and 

county of Midaleſex, and in other cities, boroughs, and towns corpo- 
rate withen this realm and Tales, ſhall within their feveral juriſ- 
dictions have authority to let to bail felons and prifoners, in ſuch man- 
ner and form as they have been heretofore accuſtomed, this act or any 


thing therein contained to the contrary notwithſtanding. 


[ 472 J 


3. It ſeems that no juſtice of peace could have bailed any one for . 


ſelony before the ſtatute of 1 R. 3. cap. 3. which was made void 
by 3 H. 7. cap. 3. For before this he ought to have been bailed 
by the ſheriff, or other keeper of the priſon where he was in ward, 


or by the conſtable, and by no other officer, unleſs juſtices of 


B. R. juſtices in Eyre, or juſtices of gaol delivery. Poph. 96. 
pl. 1. Trin. 37 Eliz. Anon. ; 

4. An dation was brought in the Court of Nottingham, and a 
capias tas awarded to the ſerjeant and officer of the ſaid Court, 
who arreſted, and committed him to Nettingham priſon, and the 
priſmer offered the mayor of Nottingham, keeper of the ſaid ganl, 
ſureties &C. to appear at the next Gurt to anſwer the plaintiff in the 
ſaid action. It was objetted, that the ſureties ſhould have been offered 
to the ſerjeant ; ſed non allocatur ; for the ſerjeant is but an in- 
ferior officer, and though the mayor 1s judge of the Court in ſome 
reſpects, yet he may be an officer for keeping the gaol, and there 
he is not the only judge, but the ſheriffs alſo, and the priſoner 
being in priſon under him, it is proper to offer ſureties to him. 
And when the party is brought to the gaol he is under the mayor's 
cuſtody, and not of the ſerjeant's. Cro. E. 76, 77. pl. 35. Mic. 
39 & 40 Eliz. B. R. Gabriel v. Clerke. 


- 


Upon plain: 
before the 


Heri of 


Londin.and 
a precept to 
the ſerjeants 
to arreſt one, 
the ſureties 
ſhall be 
found and 
ottered to 
the ſheritfs, 
and this is 
the common 
courſe; per 
Cur. 1bid.— 
S. P. in an 
action 
brought in 
Lvn:, the 


$ai! was fund befere the ſerjeant, and though it was alleged to be fo done ſoerndum Conjuetr dinem 
ville, yet it was held per tot. Cur, not to be good; tor the bail being matter oi record cannot be 


Vor. Ih, | | L1 


tound 


472 Bail. 


found before anv but the judge of the Court; but the bail for appearance only may be taken by tie 
ſerjeant. Cro. J. 94. pl. 21. Mich. 3 Jac. B. R. Loffe v. Kelbridge. | #2 


1 . rule was made and agreed per tot. Cur, to be entered in 
Car B. R. Court, that for the future, no bail ſhould be taken upon any aulita 
ſaid tobe the ge to be allowed, but only in open Court, and not otherwile, 
courſeot or in any other manner. Bulſt. 140. Trin. 9 Jac. in Caſe ot 
the Court. Irre Adey 
y v. Adey. 
6. The King's Bench may bail if they pleaſe in all caſes ; but 
C. B. muſt remand, if the cauſe of impriſonment returned be jult ; 
per Vaughan Ch. J. Vaugh. 157. 
Bail in er- 7. 4 I. & 1M. cap. 4.f.1. The judges of B. R. or C. B. or any 
1 two of them reſpectively, wheresf the Ch. J. ts be one, and the barons 
before a 4 the coif of the Exchequer, or any two of them, whereef the Ch, 
+5 gt arm to be one, may by commiſſions under the ſeals of the reſpecti ve 
eee a Courts, impower perſons, other than attornies and ſolicitors, in 
Barnes's all the gounties of England and Wales, and town of Berwick, to 
aps wo take recognizances of bails in actions depending in the ſaid Courts, 
Mich. 1: in manner as the juſtices and barons have uſed to take the ſame, which 
Geo. 2.in recognizances ſhall be tranſmitted ta ſome of the juſtices and barons, 
—.— who upon affidavits of the due taking, ſhall receive the ſame upn 
= _ payment of the uſual fees, which recognizance ſhall be of like effect, 
on the de- as if it were taken de bene eſſe before any of the ſaid juſtices. cr 
— „ r Jer taking of which recognixances the perſons empowered hall 
receiVe 25. : 
8. S. 3. Any judge of aſſiſe may take fuch recognizances, which 


ſhall be received without cath, upon payment of the uſual fees. 


[ 473 3 (M) In Inferior Courts, and upon removing Cauſes 
| | thence. | 


I. IF a man arre/ted in franchiſe ſues writ of privilege, and re- 
modes the body and the ad and after does not come to prove 
bis cauſe of privilege, the plaintiff in the franchiſe may have pro- 
cedendo, and therefore it ſeems that there the 57% ſureties remain; 
contra if he had been diſmiſſed by allauance of the privilege, for then 
his ſureties are diſcharged ; but it ſeems, that when they remove 
the body and the cauſę, they do not remove any ſureties, but then 
there is not any record againſt them, and then it ſcems that the 
privilege being allowed the ſureties are diſcharged ; contra Where 
the privilege is not allowed; for then the priſoner and the cauſc 
was always remaining with thoſe of the franchiſe. Br. Proce- 
dendo, pl.-13. cites 31 H. 8. 
2. Where a cauſe is removed by habeas corpus, it is the cour/e 
of C. B. to take recognizance of bail before an action brought; and the 
Court ſaid, they ought to take notice of the courſe of C. B. 
Cro. J. 98. pl. 28. Mich. 3 Jac. B. R. in Caſe of Hargrave v. 


ogers. 
3. Bail 


3. Pail was given in an inferior court, and upon an habeas 
corpus brought, Popham Ch. J. took bail. Afterwards a proce- 
dende 1as awarded, and judgment againſt the principal in the infe- 
rior court, which was afirmed on a writ of error, and upon a ſci. 
fa. againſt the barl beloto, it was adjudged, that they were diſcharged, 
although the bail taken by the Ch, J. was not filed, for that could not 
be till the term. But it was agreed by all, that if the procedends 
had been delivered to the ſheriff before the taking of the bail by Popham 
it would have been a ſuperſedeas to the firſt writ, and ye bail in 
the inferior court muſt have ſtiod. Yelv. 120. Hill. 5 Jac. B. R. 
Fernely v. Fawſat. | - 

4. Sci. fa. againf the defendant, being bail in an inferior court, 
who pleaded, that after the firſt action brought, and bail put in, the 
cauſe was removed by hab. corp. into B. R. and bail put in there and 
accepted, and afterwards the cauſe was remanded by procedendo, 
and then judgment given againſt the principal, All the Court 
held the bail in this cate charged, for when the record is remanded 
by procedendo, it is as if it never had been removed, but if it be 
removed, and bail filed in this Court, and afterwards in another term 
it is remanded, there it is otherwiſe, for there the Court is poſſeſſed 
of the cauſe. Cro. J. 303. pl. 25. Mich. 12 Jag. B. R. Beſton 
v. Buller. | 


Roll Rep. 64. pl. 10. Cheſton v. Bunn, S. C. adjudged accordingly, and execution a 
2 Bulſt. 286. Getton v. Buller, S. C. adjudged accordingly. 


5. In all cafes but that of deva/llavit, where bail is found below 

in an inferior court, and the cauſe is removed by hab. corpus, 
ſpecial bail ſhall be found here, though the cauſe of action be of a 
leſs ſum than ſpecial bail by the courje of the Court ought to be found 
for; per Cur. Lev. 268. Trin. 21 Car. 2. B. R. in Caſe of 
Caſtle v. Willer. 

6. If an habeas corpus be returned into any of the Courts above, 
though the ſum be under 10]. they will hold him to bail, that ſo 
the plaintiff may not be in a worſe condition than he was below, 
where the defendant was held to bail. G. Hiſt. of C. B. 31. 

7. Debt for s. upon a plaint levied in an inferior court, and 
bail put in; afterwards the cauſe was removed by habeas corpus 
into B. R. and there the plaintiff declared as in debt upon a bond for 
6/. The queſtion was, whether the bail put in here upon a 
habeas corpus ſhould be liable? and adjudged that they thould 


not, for it was another cauſe of action than that to which they [ 474 J 


were bail. 3 Salk. 55. pl. 1. Hill, 5 W. 3. B. R. Wyatt v. 
Evans. E 
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Cro. J. 203. 
pl. 5. Farne - 
ly V, Baſie ts, 
S. C. re- 
ſolved and 
adjudged ace 
cordingly. 


Mo. 836. pl. 


1128. Jefloa 


v. Bunn, 

8. C. 2d- 
Judged ac- 
cordingly; 
for where it 
is granted in 
the ſame 
term, there 
is not any 
record 
made of the 
removal ot 
the firſt re- 
cord. 
warded. —— 


8. If a man is arreſted in an inferior juriſdiction, bail ous of The reafor 


the inferior juriſdiction will not do, becaule there proceſs cannot 
reach ſuch bail; per Holt Ch. J. 12 Mod, 643. Hill. 13 W. 3. 


in Caſe of Croſs v. Smith, 
| L1 3a 


why the de- 


tendants in 


all caſes are 


obliged to 


pat 


a * y 
2 — 9" * 
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Bail. 


put in bail 75, bar rhe?» allen being confined, they cannot follow the debtor out of their jurif 
Achern ; therefore they have always (in the leaſt pledges; put in bail that live within their own pre- 
cincta, and where it is otherwiſe it would be improper to give caution, and therefore it becomes here 


neceflary that bail thould be given in all caſes. 


1 Salk. tor. 
pl. 10. S. C. 
but becauſe 
it appeared 

that the de- 


own cuſto- 
dy. which 
WAS an in- 
termeddling 
further than 
the duty ot 
His oFce 
warranted, 


he was held 


to dail, which otherwiſe he would not have been. 
the practice is, that if the plaintiff does not ſhew his cauſe of action upon ſummons, the de- 


Ch. } 


G. Hiſt. of C. B. 31. 


9. The defendant cendemmed a ſhip for want of being regiſtered in 
England, and plaintiff brought trover and converſion in London, 
which was removed by habeas corpus. Holt Ch. J. ſaid, that 
though it was upon a habeas corpus, they might inquire into the 
cauſe of action, and if they ſaw occaſion, order ſpecial bail; for 
otherwiſe the inferior court might be made uſe of to oppreſs 
people, by laying great actions upon them there, and here if the 
defendant has acted as judge, and the matter was within his cog- 
nizance, his ſentence, whether right or wrong, binds till it be 
reverſed; and if it were in the Admiralty of France it would be 
ſo, and the only remedy in ſuch caſe is to appeal, 7 Mod. 9. 
Paſch. 1 Ann. B. R. Lumly v. Quarry. | 


2 1.4. Raym. Rep. 767. S. C. and by Holt 


fendant ſhall be diſcharged upon common bail, notwithſtanding that the cauſe is removed from 


an inferior c 


urt. 


Now here the defendant having ated as judge, is not liable to an action; but bail 


was ordered to be put in for 5-01. becauſe if the defendant acted as a judge, he will be out of 


danger of any action; but if he did not act as a 


judge, then it is very reafoaable that ſpecial bail 


ſhould be put in. 


W]-rethere 
's an attaint 
#per an in. 


ferwationf,r fam pro rege quam pro parte; 


th:King and 
the party. 
the recogni- 
zance in this 
caſe of at- 
taint, ſhall 
be in the 
cOpulative, 
ts the Kirg 
pro ſus 182 


terefſe, and te the party pre ſus intereſſe. Jenk. 129. el. 63. 


ſue 


putting in Bail; and when. And the 


(N) As to 
| Manner and Entry thereof. 
1. * caſe of fel;ry by the ancient law, the bail might keep the 
felon in prifon until the day of his appearance; at this day 
the bail is bound in caſe of felony to the King in a certain ſum of 
money, and the principal in another ſum ſſere ſe judicio; by the 
juſtices of both benches. Jenk. 129. pl. 63. cites 8 E. 4. 5. 
2. The bail upon a writ of attaint is te proſecute with effeft, and 
to pay the condemnation, and to deliver up the plaintiffs body, if it 
be found againſt him. Jenk. 129. pl. 63. 
2. In caſe of error the recognizance is that the plaintiff ſhall 
cum effettu, and pay the condemnation or render his body to 
priſon. Jenk. 129. pl. 63. | | 
4. Aitaint was brought in C. B. on a verdict in B. R. in an in- 


formatirn of uſury; the plaintiff was in execution for the penalty, 


refolved that the recognizance of the 
bail all be to both the queen and the party, and (as well to diſcou- 
rage ſuitors in the attaint, who are in execution by trial, by verdict, 
as alſo by reaſon the warrant to the juſtices was in the copulative 
that he ſhould find mainprize to render his body and ſatisfy the ſum) 
that it ſhould be in the copulative, both to pay the condemnation, 
and to render the body to priſon. D. 364. b. 395. a. pl. 39, 31» 
Mich. 21 & 22 Eliz. Anon. | | 


5. An 


5. An infant being in execution upon a condemnation in debt, 
brought a writ of error; his father and his brother were his bail; 
it was the opinion of the juſtices, that they two only ſhould enter 
into the recognizance, that the infant ſpall abpear, and that , the 
judgment be affirmed, that they ſhail pay the money, and nit that they 
fall renden the boy of the infant again to priſon; for that when 
once he is diſcharged of the execution, he thall never be in ex- 
ecution again. 3 Le. 113. pl. 162. Paſch. 26 Eliz. B. K. Tuker 
V. Norton, 
6. One in execution for debt on a judgment in C. B. brought awrit 
of error in B. R. and praycd to be bailed; all the Cour: «ld that 
if there be any error apparent he ſhall be bailed, and he /urerres 
/hall be bound t1 anſwer the debt if the judoment be affirmes, and nut 
ta deliver the body in execution, and the clerks ſaid nat all the pre- 
cedents in the Court are fo; and Gawdy ſaid that in tae 4 & 5 
Eliz. all the precedents were altered, for before that tine it was * 
a doubt, but then the law was reſolved as above. D. 139. b. 
Marg. pl. 29. cites Paſch. 35 Eliz. B. R. Onknall v. Truffel. 
7. But where one is in execution on a flatute merchant, and he In an aud'te 
ſues an audita querela, and thereupon is bailed, his fjureties ſhall be 77,7 
| bound to render his bady to be impriſoned, as he was before; per ofthe H. 
Gawdy, and this was agreed per tot. Cur. D. 139. b. pl. 29. 6. <p: 10. 
Marg. cites Paſch. 35 Eliz. B. R. Onknall v. 'I ruttel. bc le 
; be acknow- 
ledged to the Xing, in a certaig ſum of money ve ſue with f, and to the party te pry the conde m- 
nation if it be found againſt the plaintiff, or to deliver up bis budy. Jenk. 12%. JJ. 63. 


8. Note, that in caſe of bailing of a priſoner, the conſtant rule 
obſervable in B. R. is this, that where the ret: rn of the ſherilF is 
to be at a day to come, as Octabis Michael, proxime ſequent. and 
the priſoner is bailed (being bailable) before the day of the return, 
the bail then to be taken St to be in a jum r money, and nyt to 
be body for body. he reaſon of this is, jor that before the return, 
he ts not preſent in court; but if the priſoner be bailed after the day 
of the return, and when he is preſent in Court, the bai is then to 
be de die in diem, and in this caſe the bail is to be taken vody , 
bedy, becauſe the priſoner is preſent in court; and this was agreed 
by the Court to be the conſtant rule and courſe of the Court, ayd 
Man ſecondary did affirm the conſtant rule of the Court to be to. 

Bulſt. 45. Mich. 8 Jac. in Caſe of Smith v. Jones. 

9. Error of judgment in devt, becauſe the entry of the bail was But tor. 
ſub pena executionis in adjudicatione executionts, and fo entered for 1 e 
the execution only, and not for the judgment, whereas it ought to * 
have been ſub pœna condemnationts; the Court held it to be well 
enough, for the bail being once taken, ſtands as well for the 
judgment as the execution; and ordered it ſhould be amended, 
and made ſub pœna executionis judicii. Cro. J. 272. pl. 5. 

Hill. 8 Jac. B. R. Hampton v. Courtney. 


10. Alatitat was again/t A. and B. for a conſpiracy ; both were 
| L1 3 | taken 
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— —_— „ — 


OO ne I TG OE EILEEN PL VI irs WR 11 1A > Ee e e e _ 
4 * * Y * wag ids 0 SY * A * — * 0 4 _ 


wiſe it would be error; for there can be u procee, 


Bail. 


taten; A. put in bail to the action in Mich. term, and B. in Hill. 
term; the plaintiff prayed that the bail be taken off the file of 
Mich. term, and put upon the file of this Hill. term, becauſe other- 
ding upon a joint 
action upon bail put in in ſeveral terms by two; quod Clench deputy- 
ſecondary afirmed. Lat. 183. Hill. 2 Car. Anon. 


11. One may depo/it a ſum of money in lien of bail if the Court 


pleaſe, and they may thereupon order the plaintiff to wave other 
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y Mod. 38. 
8. C. aꝛccord- 
ipgly. 


bail (22 Car. B. R. and Trin. 23 Car. B. R.) if the ſum de- 
poſited be ſufficient to ſatisfy the plaintiff in caſe the trial pals 
for him; for then the p! haintiff can ſuffer no inconvenience by it, 
for the Court may order him to take the money depoſited for his 
ſatisfaction after ſuch trial had. L. P. R. 173. 

12. Till bail put in, the defendant is not in court to plead any 
thing, nor is the plaintiff obliged to declare againſt him. 3 Lev. 
Fol Mich. 4 W. & M. in C. B. in the Cafe of Daſhwood v. 

'OIKS. 

There was a * if bail be put in one term, and h 
bail” is added the next term after, if this qhould be a bail as of the 
firſt term, or only of. the term when added? The clerks dificred, 
but the Court was of opinion it was nly bail of that term woen the 
additional bail was put in; for they ſaid it was not bail till com- 
pleted and accepted, and making the additional bail to be bail of 
the firit term, might doa wrong to a 34 perſon, who might be a 
purchaſer after the firſt, and before the addigional bail was put in; 
per Cur. - 1 Salk. 100. pl. 12. Hill. 11 W. 3. B. R. Anon. 

14. The cauſe returned upon an habeas corpus was a writ of 
excommunicats capiends, which recited a ſignificavit of an excom- 
munication of one D. a quaker, for teaching ſchool without a licence; 
the defendant was bailed, whilit the return was under conſidera— 
tion ; ; and the entry was traditur in ballium & interim Curia vult 
adviſare, and the condition of the recognizance was t9 appear the 
firſt day of term, and 3 = em day to day, and if this Court ſhould ad- 
judge the return good, then to render his body to priſon. 1 Salk. 105. 
pl. 2 Trin. 12 W. 3. B. R. the King v. Daviſon. | 

V. was arre/ted by the name of F. V. Eſquire, who pretended 
12 0 to be Earl of Buckingham, and upon a motion the queſtion 
was, how he ſhould put in hail fo as not to eſtop him; the Court 
held, this being in a civil action, he need not join in the bail- bond, 
and then there is nothing to eſtop him; and in a criminal action, 
the Court allowed the Earl of Banbury in an indictment not to 
join but to find others who gave bail for him, by the name of 
G. K. Eſq. for their act could not conclude him. 1 Salk. 3. pl. 7. 
Trin. 1 Ann. B. R. Smith v. Villiers. 

16. If a writ be returnable in one term, defendant ought to 
put in bail in that term, ſcilicet, at any time befare the gn day of 
the next term, and till then it is irregular to proceed upon the 
bail-bond ; but one in the mean time mi icht take an A ſignment upon 

| * 


Bail. 


A and a warrant. 6 Mod. 226. Mich. 3 Ann. B. R. in Caſe of 
Fox v. Tilley. 

17. Bail was put in before a judge, and excepted again/t, and 
other bail added, The laſt bail jujtified before a judge, without 7:7. 
ing notice to the plaintiff *s attorney. 1 he fir/t bail juſtified in court, 
and the defendant moved to {trike off the additional bail, ſhewing 
by affidavit that the additional bail had voluntarily got himſelf added 
in the bail piece on purpoſe to have the defendant in his potber, and 
- ſurrender her when he thought proper. Ihe Court ordered the 
additional bail to be ſtruck off, Rep. of Pract. in C. B. 17. 
Mich. 6 Geo. 1. Huſday v. Boyes. 

18. The bail may enter into recoonizances at different times, and 
before different judges ; but the firſt is d2 bene eſſe, and no com- 
plete bail is given till the laſt is taken, and the firſt is of no value 
till the laſt is taken, and ſo there is no relation to the taking of 
the firſt ; for then the bail and entry are entire and perfect, and not 
before. 8 Mod. 188. Mich. 10 Geo. Croft v. the Bail of 

arris. 

19. A judge may take recognizance of bail at his chamber, and 
the entry in his baok is a good warrant for the entry of it in the office, 


Ibid. 188, 189. in S. C. 


(O) Of giving Notice of Bail. 


1. NOTICE of bail (on an arreſt &c.) ought to be not only by 

a note given of the parties names, who are to be bail, but 
40% of their addition, trade, ſubſtance, and place of abode, that ſo they 
may be the more eaſily enquired after by the plaintiff or his attor- 
ney. 11 Mod. 2. pl. 6. Paſch. 1 Ann. B. K. 


(P) Exceptions to Bail in General, and Juſtifying. 


1. BY the ſtatute 4 1. M. cop. 4. ſ. 2. the juſtices and barons 

reſpectively ſhall make ſuch rules for juſtifying ſuch bails, as to 
them ſhall ſeem meet, ſo as the cognizors be not compelled to appear in 
perſon in the Courts (unleſs they live in London or Weſtminſter, or 
within 10 miles thereof), but the ſame is to be determined by affidavits 
talen before the commiſſioners who are umfowered to examine bail 


upon oath, 


-6 
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This ſtatute 
was to pre- 
venc the 
inconveni- 
ency that 
was at com- 
mon law; 
for before - 
that time 
the bail was 


taken de bene eſſe before the judge; and if they were not excepted againſt in 20 days time, then ſuch 
bail ſtood ; which was the ſame notice given to the plaintiff to except to the bail, as the detendant 
had to appear to the writ; tor from the teſte of each writ to the appearance-day, are 20 days in 
C. B. The bail-piece is left with the philazer till after the 20 days are expired, and then it is 


hled in court. 


tority, C. Hitt. of C. B. 31, 32. 


In B. R. it is left with the judge, becauſe: the judges determine all things relating 
to the priſoners in their own court, who are not to be delivered out of the court without their au- 
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Bail. 


2. If the plaintiff accepts the bail, he may take away the bail- 
piece from the judge's chamber, and file it for his own expedition, 
but after 20 days then it becomes abſolute, and the defendant 
takes it away, and files it. Cumb. 263. Trin. 6 W. & M. in 


B. R. Anon. | 


6 Nod. 24. 
S. P. in 2 

nota, Mich. 
2 Ann. 


B. R. 


3. Per Cur. In London the plaintiff never excepts againſt bail; 
but there is an cer who receives bail, and if he takes inſufficient 
bail, upon complaint made to the aldermen, he muſt either pay the 
debt, or the profits of his office are ſequeſtered till the debt be 
ſatisfied ; and when a cauſe is removed up hither, the bail and clerk 
below are ciſcharged; and if the bail given below are offered 
here, they may be excepted againſt. 12 Mod. 249. Mich. 10 
W. 3. Adams v. Cox. 5 | 

4. The plaintift muſt except within 20 days after bail put in, 
and notice tberech and of the place of their abode, otherwiſe the 
bail ſhall be filed. Upon a cepi corpus he has 20 days, and upon 
a hab. corp. 28. 1 Salk. 98. Trin. 11 W. 3. B. R. per Clark, 
ſecondary. | 

5. Where a cauſe is removed out of an inferior court by habeas 
corpus, if the bail bel offer themſelves to be bail above, the plaintiff 
is compellable to take them, becauſe he might, but did not, ex- 
cept againſt them below. Aliter where a cauſe comes out of 
Lenden; per Holt Ch. J. 1 Salk. 97. pl. 1. Mich. 11 W. 3. 
B. R. Anon. SE 

6. After exception againſt bail they mf? Juſtify themſelves, or the 
plaintiff muſt withdraw his exception, before he can proceed to 
trial, ſo as to charge them; per Cur. 12 Mod. 385. Paſch. 12 
W. 3. Anon. | . 

7. The commiſſioners are to take bail, but are obliged by rule of 
court to cep a best wherein are the names of the plaintiff and 
defendant, and bail, and the perſon who tranſmits the ſame, and 
who makes affidavit that the recognizance was duly acknow- 
ledged in his preſence, and on ſuch affidavit the judges make a 
conditional allocatur, and the bail are to ſtand abſolute, unleſs the 
plaintiff excepts againſt them within 20 days; and if he excepts, 
the bail may Ui, by affidavit taken before the commuſſioners in the 
country. G. Hiſt. of C. B. 32. „„ b 

8. Bail cannot be juſtified before a judge in his chamber, except 
it be by conſent, or for neceſſity in vacation; but in the latter 
caſe they ought to be juſtified again in term, and upon that the 
defendant is compelled to accept a declaration to go to trial at the 
aſſiſes, if it be an iſſuable term; and upon putting in bail, it is not 
enough to give notice of their being put in, but it ought to be of their 
names, places of abode, and trade or vacation, that the plaintiff may 
know how to inquire after them; and after exception to bail there 
75 no ſet time to jujtify, or change them for better, but it muſt be in 
convenient time. 6 Mod. 24, 25. Mich. 2 Ann. B. R. in Caſe 
of Wood v. Shepherd. | ea 

9. All the clerks ſaid that they knew the eri amerced after 
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Bail. 


the aſſia nment of the bail bend; but Holt Ch. J. ſaid he had known 
it denied per reliquos juiticiarios. 6 Mod. 122, Hill. 2 Ann. 
B. . | 


10. If one accepts of an aſſignment, and the ſame is given as It was de. 

bail to an action that were bail to the jheriff, he cannot deny them; ©2**S Þy 
454 x 5 „the Court to 

but per Holt, / the ſame that were bail | before] become bail to have been 
the action, and he excepts againſi them, and they do not juſtiſy, he may the conſtant 

go on with amercements again/t the ſheriff. 6 Mod. 122. Hill. 2 8 

Ann. 3 : 2 ception could - 
be taken to 
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the bail which bad been taken by the fleriF; but the plaintiff may proceed againſt the ſheriff to 


make him return his writ, and bring in the body, and the Court will then compel the ſheriff to 


put in gcod bail, as they did. Rep. of Pract. in C. B. 61. Mich. 4 Geo. 2. Hamley v. Dowharty. 


11. Upon a writ of error, where bail is put in, the defendant in 
error has 20 days to except, and he need not give the plaintiff 
notice that he excepts; but he cannot take out execution with- 
out giving the plaintiff a 4 days rule to put in better bail; but in 
all other caſes he muit give notice; per Clarke, ſecondary, 
1 Salk. 98. Mich. 3 Ann. B. R. 


Exception 
mult be 
taken with. 
in :0 days. 
The not 
ſerving the 
rule within 
20 days is 


not material 


nor inconvenient, becauſe it is only in delay of the plaintiff in error himſelf. 11 Mod. 33. pl. 3. 


Nich. 3 Ann. B. R. Morris v. Spencer. 


12. Bail was put in «pon bringing a writ error; the courſe 
is, that the other ſide ſhall have 20 days to except againſt them, 
which exception muſt be entered in the back of the clerk of the errors, 
and then he who excepts mutt tete out a rule to put in better bail, 
and ſerve the attorney on the other ſide with it; bur ſuch rule needs 
not to be ſerved within 20 days. 3 Salk, 56. pl. 6. Gibbons v. 
Dove. . „ 0 


. taken out for want of bail; per Cur. & omnes clericos 6 Mod. 230. Mich. 3 Ann. B. 


13. Upon a motion to ſtay proceedings on a bail bond, the 
Court declared it ſhould be a ſtanding rule of practice, that in all 
caſes of exception to bail, ſuch exception ſhould be made in the filazer”s 


S.P. acconds - 


gagly ; but 
though the 
rule need not 
be ſerved 
within the 
20 days, vet 
it mult be 
be fore ex- 
ecution 


R. the S. C. | 


bool, or on the bail-piece with the commiſſioner before it is tranſmitted, 


and afterwards above in the flazer's book, or on the bail piece. Rep. 
of Pract. in C. B. 55. Mich. 3 Geo. 2. Buſby v. Walker. 

14. Affidavit of juſtification by bail, that they were ſeverally 
worth the ſum wherein they were bound by their recognizances, 
aſter all their juft debts paid and ſatisfied, was held to be inſufficient, 
not being in common form; the word (7/7) ought to be 
omitted. Barnes's Notes in E. B. 57. Paſch. 8 Geo. 2. Harriman 
v. Clegg. | : 

15. The defendant became bail to the ſheriff for the appearance of 
W.R. A: the return of the writ bail was filed above, but excepted to, 
and that exception entered on the bail piece; afterwards without any 
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complete juſtification, the plaintiff delivers his declaration generally, and 


Proceeded to nie, trial, and judgment, and then brings this action; to 
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which the defendant pleaded comperuit ad diem, and in order ta 
maintain that plea, the Court was now moved for leave to ſtrike 
out the exception on the bail piece, that it might be filed, inſiſting 
that the proceeding generally was a waver of the exception ; and the 
Court ordered them to ſhew cauſe. Rep. of Pract. in C. B. 155, 
156. Hill. 12 Geo. 2. Walſh v. Haddock, 

16. It being doubtful whether Sunday ſhould be reckoned as 
one day in notice to juſtify bail, it was determined per Cur. that 
for the future Sunday ſhall not be counted one (it not being a 
proper day to inquire after bail upon) but two days notice mr? be 
given, of which Sunday fhall not be one; upon motion for defendant 
to juſtify bail, notice was ferved Saturday June 23, to juſtify bail 
Monday 25; the notice being inſufficient, the bail were not 
ſuffered to juſtify. Barnes's Notes in C. B. 220. Trin. 13 


Geo. 2. Gregory v. Reeves. 


(Q) Given by a wrong Name, and the Offence 
of Perſonating another. 


The geſen- I. FN ejectment bail was put in for the d:fendant by the name of 
1 Parkes, but the declaration and all the proceedings were by 


* refted by the 3 
_ of Parkhur/t, After a verdict for the plaintiff the 


nam? cf Ger- 
, and judgment was arreſted, becauſe it did not appear that the defen- 


4 in bail "ant was in cuſtodia mareſchalli; for Parkhurſt and Parkes can- 


„ Gerrat, 


by the nam . ot 7 | 
70 not be intended the ſame perſon. Cro. E. 223. Paſch. 33 Eliz. 


zand all the B. R. Gore v. Parkhurſt. 


procecdings 
againſt him were by the name of Gerral It was moved in arreſt of judzment, that here was no 


bail entered, for they were bail for Gerrat, when the defendant's name was Crerrard ; but ad- 
zudecd good, for otherwiſe every defendant may give a wrong name to his attorney, by which he 
would  be' bailed, and then move :t in arreft of judgment, Coldſb. 139 pi. 8. Hill. 45 Eliz. 


GCerrard's Cale. 


©. Sammy 2. The plaintiff having recovered againſt the principal, and 

22 n ſued 2 ſci. fac. againſt the bail, and having judgment againſt him, 
- 245 , , wv . 1 . 

whereupon he was taken. The bail complained to the Court 


Patch. 11 
W. 3. 8 that he was not the man, but perſonated by another, and which 
Caſe o he proved by divers witneſſes; and it was confeſſed by the defen- 


Dodd v. 0 
Beckman Cant and thoſe that procured the bail. It was awarded that a 


and Car- vacat ſhould be made that bail quoad him, and of the judgment 
„tb ſcire facias. Cro. J. 256. pl. 14. Mich. 8 Jac. B. R. 


the point 0 : 
was muck Cotton's Caſe. 


the ſame, 
the bail being ſorn to Sc at Canterbury ar the time the bail was entered into at the judge's chambers ; 


but it appearing further, that the ſame bail was bail for the fame principal in two actions in C. B. 
betore another judge, within 4 or 5 days after he is ſuppoled to have been entered as bail at the other 
Judges chambers in the caſe here, and that the principal was bound in a bond with the bail for the 
bail's debt about the ſame time, or very little after, and that the principal was inſolvent, and gous 
beyond ſca, the Court retuſed to diſcharge the proceedings againſt the bail. 


$-e tir, : . cab. 26. t is felony without benefit 
EG. 3. 21 Jac. 1. cap. 26. Enacts, that it is felony wit of 


Bail. 


of clergy to achnotoledge, or procure to be acknowledged, any bail in 
the name of other perſon not privy or conſenting thereunto, provided 
that it ſhall not corrupt the blood, or take away anwer, 


indicted upon the ſtatute for acknowledging hail in the name of another, the jury fou 
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pl. e. and 
the notes 
there. 
The defen- 
dant was 


nd a /pec:al 


derdict, that this bail was taken before a judge de bene Je, but never filed, and whether this was 


ſelony or not, was the queſtion? It was inſiſted that it was, becauſe the tiling, or not filing it, was not 
material; for if it ſhould, then it would be in the power of the attorney to make it felony or not; 
the man had done all in his power to do for perfecting the bail, therefore he is within the intent of 
the ſtatute, which was made to punith the abule of counterfeit bail; but it was anſwered, and ſo 


held that is not bail till filed, and made a record of the Court. 2 Sid. go. Trin. 1658. 
dcrley's Caſe, 


4. R. offered himſelf to be bail in an action before juſtice 
Whitlock, affirming upon his oath he was a ſubhdy-man, and 
aſſeſſed 41. for goods in the ſubſidy-book; but afterwards, upon 
further examination, he confelled he was not a ſubſidy- man, and 
alſo confeſſed he had been bail in other actions, and had ſworn he 
was a ſubſidy-man, whereas now he confeſſed he was not. He 
was by the judgment of the Court committed to prijon, and to land 
pon the pillory, with a paper mentioning his cauſe, viz. for falſe 
bail, Cro. C. 146. pl. 25. Mich. 4 Car. B. R. Royſon's Cate. 
$.4& 5W.& AHA. cap. 4. , 4. Enacts, that any perſon repre- 
enting or per/onating another before commiſſioners appointed ta take 


bail, ſhall be adjudged guilty of felony. 


(R) Liable in what Caſes, and how far. 


B. R. Tit 


I, TH E bail, before judgment againſt the principal, made a leafe Cro. J. 449. 
of his lands for a valuable con/ideration, and afterwards the l e 
plaintiff obtained a judgment againit the principal; the queſtion Rrocket, 
was whether theſe lands are liable to the judgment; Montague S. C. and 
and Crook held that they were liable, for otherwiſe many bail- e e 
ments and judgments might be defeated; but Haughton being ep gre Pl 
contra, Curia adviſare vult. Poph. 132. Mich. 15 Jac. B. R. precedents, 
Baſkerville v. Brooks. m— 5 
judgment 
againſt the bail, are, de tempore recognitionis ſecundum formam recognitionis. Ibid. 452. 
2. Per Keiling Ch. J. the courſe of the Court is, that if a man Arcientlyin 
be broug ht in upon a latitat for 20 or Zol. we take the bail for no 5 
more, but yet he Hands bail for all actions at the ſame parties ſuit; tions, whers 
the bail is to 


etherwiſe if a ſtranger brings an action againſt him; | wiſden ſaid 
they cannot declare till he hath put in bail, and when we take 


ſtand in the 
place of tho 


bail, it is but for the ſum in the latitat, perhaps 30 or 40l. but principal, 
when he is once in, he may be declared againſt for 200l. Mad. 8 
x action was 
16. pl. 45 Mich. 21 Car. 2. B. R. to ſtand bail 
to ail actions 


that he ſhould be charged with, when in court. This was hard in caſe of ſpecial bail, and is chere- 
fore now altered, though a/tered only Ly rule of Court; and that as to common vail, ive law is till the 


fame, 10 Mod. 153. Paſch. 12 Ann. B. R. in Cale of the Queen v. Ridpath. 


3. Bail 


„ 


FEE 
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3. Bai! ought to anſwer no more than what is mentioned in 
the ac- etiam bill, per Curiam. 2 Chan. Rep. $5. 22 Cat. 2. 
Boulter v. Cheſter. | 5 | 

4. Though part of the debt be levied on the principal, yet the 
bail were liable for the reſidue; tc dictum fuit. Freem. Rep. 
344. pl. 425. Trin. 1673. Heath v. Manucaptors of Hall. 


| Rh if on © plaintiff brought an action of treſpaſs KS. by bill of 
+ | | 


*. "Sg Middleſex, with an ac-etiam for 401. and recovered ICO! It was 
. A u 7 L - A n m . 0 
S. P. does held by the Court that the hail {ould not be liable for more than 


not appear. fhe ac- etiam; for that is the mea ure of the unnertaking ; and+1olt, 
* P 1 . * * "a" ; 
Ibid. 2559. Ch. J. held that the bail are not liable at ail, becaut. tic 1ecog- 


S. C. and k x , | | 
S. P. agreed nizance is to anſwer the condemnation-money, and ice that 


 a<cordingly. Cannot be, they are bound to nothing. 1 Salk. 102, Mich. 3 Ann, 


B. R. Genbaldo V, Cognont. ; | 
6. The plaintiff ebtuined judgment again the principal for 


23181. which judgment wes conteſted h, hin fo far as he could, 


even to an affirmance in the Houſe of Lords, and afterwards the 
plaintiff obtained a judgment en. fa. againſt the bai; and 
the gueſtion now was, whether they 911d pay intergſt from the time 
the judgment was had againſt thr principal? | hey offered to pay 

- the principal ſum and colts; and it was in{ited for the plaintiff 
that he ought to have the whole, and the Court inclined to that 
opinion. 8 Mod. 326. ich. 14 Geo. Anon. 


(S) Of *ſſigning of the Bail Bond. 


in, 6. 1. AN action of debt was brought again the bail upon their 
7 | recognizaiic?, which was, that zf the defendant ſhould be 

= * = 7 7 — . 
Caſeof Spar- convicted, then. as weil the dibt as damage: and cofts, which ſhould 
row v. Sow- be adjudged for the plainti', ſould be levied on their lands and 
_ =_ chattles. The princ ip upon a ca fa. againſt him in Eafter term, 
fore ay ca- 7 Jac. did not render his body, but afrerwards in Mich. term did 


pias, it i render his body, and the Court accepted it, and held the bail ſhould 


clear he may he diſcharged, and judgment for the defendant. Brownl. 65. 


have an ac- l 
tion of debt. Trin. 8 Jac. Booth v. Davenant. 

After | 
judgment againſt the principal, debt was brought ag the bail, upon their recognizance, and it 
was moved tor an imparliance, becaute debt lies in luc. Cle, for by this means the bail will be ouſted 
of his plea of no capias filed againlt the principal, and allo - abridged of his time to bring in the 
principal, which he hath till the fecond ſcire facias retur:* i, and tor this reaſon the Court granted 
an imparlance, that ſuch ain lies nil; quod nota. Raym. 14. Paſch. 13 Car. 2. B. R. Cod- 
Imgton v. Lee. | 


2. Though the bail taken by the ſheriff be ever ſo good, yet 
the plaintiff 1 may refuſe an aſſia nent of it, and proceed againſt the 
ſper:iff ty amercements, therefore it behoves him to take good bail. 
It is true, the ſheriff ſhall not be brought in contempt for not 
bringing in the body, but the only way is to amerce him, and 
ſher:tf may proceed on the bail bend; and the plaintiff 3 23 
6. 


1 „ A 


H. 6. cap. 10. has election of bail or amercement; per Cur, 12 
Mod. 447. Paſch. 13 W. 3. Pickering s Caſe. 

3. The way upon taking aſſignment of bail bond is to inderſe 
« promiſe upon it, to ſave the ſheriff harmleſs againſt amercements, 
and yet the bond continues {till in the ſheriff's cuttody. 12 Mod. 
515. Anon. | | | 

4. If ſheriff take ixſifficient bail, and plaintiff's attorney accepts 
of an aſſiznment of it, he thereby diſcharges the ſheriff from 
amercements; per Holt. Ch. J. 12 Mod. 527. Trin. 13 W. 3, 


Anon. | 
5. The her: upon aſſignment does not part with the poſſeſſion 
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of the bond, becauſe if the plaintiff be nonſuited the ſheriff muſt 


be indemnified ; but he muft produce it at the trial; per Holt 
Ch. J. na Mod. $27. 

6. The defendant being ſheriff, and having taken up a man 
upon an attachment, took a bail bond from a ſufficient bail for his 
appearance. It was moved by Raymond, that the proſecutor 
ſhould be compelled ta take an afſuznment of the bail bond, and this 
he ſaid was frequently granted in the Common Pleas, where ob— 
ligee was a ſufficient perſon; but the Court denied the motion. 


12 Mod. 579. Misch. 13 W. 3. the King v. Daws. 


either accept an aſſignment, or proceed againſt the ſheriff by amercements, and the ſhe 


2 Salk. 608. 
pi. 1. $: 3s 
accordingly 
Lg. 
Raym. Rep. 
[ 482 J 
742. 3.0 
accordingly; 
and that the 
plaintiff may 
ritt may re- 


imburſe himſelf by ſuing the bail bond, but if the bond is not ſufficient he is without remedy. 


7. 4285 Ann. cap. 16. Enacts, that where the ſheriff or other 
cer takes a bail bond upon an arr:// made upon any perſon upon 
proceſs iſſuing out of any of the courts of record at Ie/tmin/7er, 
the ſherrff or other officer ſhall, at the requejt and coſts of the plaintiff 
in ſuch action, or of his lawful attorney, aſſigu to the plaintiff the 
bail bond, or other ſecurity taken from ſuch bail, by exdor/mng thereof, 
and atte/ting of it under his hand and ſeal, in the preſence of two or 
more credible witneſſes, which may be done without any ſtamp, provided 
the afſignment jo indorſed be duly /famped before an action brought 
thereupon. Aud if the ſaid bail bond or aſſigument, or other ſecurity 
taken for bail be forfeited, the plaintiff, after ſuch aſſignment made, 
may bring an action in his own name; and the Gurt where the 
ation is brought, may, by rule or rules of the ſame Court, give ſuch 
relief to the plaintiff and defendant in the original action, and ta the 
bail upon the faid bond, or other ſecurity, as 15 agreeable to juſtice and 


reaſon ; and juch rule and rules of Court ſhall have the nature and 


Met of a diſeaſance to ſuch hail band, or. other ſecurity for bal. 

8. Debt upon a bail bond as aſſignee of the ſheriff of Suſſex, 
according to the late act of Parliament, and declared generally 
without bing matter ſpecially, that it was a ſheriff's lend, which 
by the late act is aſſignable; to which there was a demurrer; per 
Cur. it ſhould have been ſhewn that it was a bond aſſignable ; 
and when Mr. Salkeld found the opinion of the Court againſt 
him, he prayed to diſcontinue, which was granted on yur ng 

| Cs. 


r 
* 8 2 > -p 4s — 
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coſts. 11 Mod. 170. pl. 7. Paſch. 7 Ann. B. R. Buihell v. 


Haynes. 

9. Holt Ch. J. ſaid, that upon an action by an aſſignee of a 
ſheriff's bond, it is enough % et forth, that the bond was pry 
comparentia of the defendant, and there is no need of ſetting out 
the matter at large. II Mod. 237. Collins v. De-la-Fountain. 
10. Holt Ch. J. made it a rule of Court, and ordered it to be 
| ſcreened up in the office, that u hail bond ſhall be affigned in town 
| till 4 days after the return of the writ, and nat till 6 days after the 
| —_ in a country cauſe, 11 Mod. 253. pl. 4. Mich. 8 Ann. 
B. R. | | | 
| 11. In debt by aſſignee of a bail bond, it was objected to the 
| declaration on a demurrer, that the breach of the condition was 
ſet forth to be, his not appearing ſecundum exigentiam brevis, nor ſet 
f | forth an what day the writ was returnablgg and then non conſtat, 
| 


E 


whether he did appear or not, ſecundum exigentiam brevis, and ſo 
whether the bond was forfeited or not; and Parker Ch. J. held 
the not ſetting forth the return of the writ to be a fatal objection; 
ſed adjornatur. 10 Mod. 190, 191. Mich. 12 Ann. B. R. Seſtern 
v. Cibber. TY 125 * | 
12. H. a high ſheriff did, by a legal inſtrument, make L. is 
wnder-ſheriff in truſt for A. who had been under-ſheriff the year 
before; neither L. nor A. taal the oaths required by 27 Eliz. cap. 
12. After H.'s year was expired, and before a new ſheriff appointed, 
A. mates an aſſignment of a bail bond; and the queſtion was, whe- 
ther A. was ſuch a perſon, as that his aſſignment of the bail bond, 
was a good aſſignment within the ſtatute for the amendment of 
the law. (N. B. A. always acted as under-ſheritt, and L. not at 
all.) See the point debated; ſed adjornatur. 10 Mod. 288. 
&c. Hill. 1 Geo. 1. B. R. Kitſon v. Fagg. 

13. An action of debt was brought upon an aſſignment of a 
bail bond taken by the ſheriff, who had arreſted the defendant 
upon a capias &c. and upon a demurrer to the declaration it was 

DL 483 ] objected, that the plaintiff had not ſet forth the capias, or the teſte, 57 
| return of any capias, as he ought to have done, and the Court of 
C. B. being of that opinion, a writ of error was brought in B. R. 
but the judgment of C. B. was affirmed; for it is the capa; 
which gives life to the bond. 6 Mod. 78. Trin. 8 Geo. Tucker 
v. Goldburne. . | 
14. Aſſinnees of a bail bond by the ſheriff, brought debt and had 
judgment by nil dicit, whereupon-error was brought, becauſe it was 
not ſhewn that the ſherift a//igned the bond ta them by indorſing the 
fame and atte/ling it under his hand and ſeal in the preſence of 2 © 
more credible witneſſes, as the ſtatute 4 Ann. cap. 16. par. 20. 
directs, but only alleges that the ſheriff at the coſts of the plaintiff 
in the ſuit, according ta the form of the flatute in that caſe lately made 
and provided, did aſſign to the plaintiffs the ſaid bond; but the 
Court unanimouſly over-ruled the exception, “ ail defe.ts 


«(which would have been aided by verdict) being aided afcer 
5 judgment 


) 
U 
| 


Bail. 


« judgment by nihil dicit, by the ſame act of 4 Ann.” and it 


being expreſsly alleged that the bond was aſſigned ſecundum formam 
ſtatuti, and judgment was affirmed. 2 Ld. Raym. Rep. 1594. 
Mich. 3 Geo, 2. Mifflin, alias Peters & al. v. Sir William 
Morgan. 


(T) Of ſuing the Bail, 


1. IF a man be by mainpriſe, and does not keep his day, capias ſhall 
flue againſt him and his mainpernors; quod nota, Br. 
Proceſs, pl. 28. cites 2 H. 4. 14. | 
22. Recognizance of bail by F. & B. was joint and ſeveral, and 
judgment was held againſt the principal; tws ſci. fac. i/Jued against 
both the bail, and upon default judgment was quod querens habeat 
executionem again/t them ſecundum formam recognitionts predifte. 
The plaintiff brought a ca. ja. againſt F. only, and levied the debt 
upon him only by impriſoning him till he paid it; it was moved for 
a ſuperſedeas and reſtitution, becaule the judgment in the ſci. fac. 
being joint, the execution by the capias ought to be ſo alſo; and 
though the recognizance was joint and ſeveral, fo that he might 
have brought ſci. fac. againſt one only, yet having elected to take 
it againſt both, the ca. fa. ſhould be fo too; but per Cur. this is 
not judement to recover, but that habeat executtonem, and is to be 
according to the recognizance joint or ſeveral, Where the judg- 
ment is joint, the execution ſhould be ſo too; but the recogn:zance 
out of which the ſci. fa. iſſues as out of the judgment being joint and 
feveral, though the ici. fa. was joint, yet the execution may be ſeveral 
as the record is, out of which it iſſues, and ſo the execution was 


ruled good. Lev. 225. Mich. 19 Car. 2. B. R. Gee v. Fane. 
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Sid. 339, 
340. pl. 3. 
S. C. and tire 
Court held 
the execu- 
tion well 
awarded ; 
tor a recog- 
nizance is a 
judgment 
upon which, 
atter the 
year, there 
was no other 
remedy but 
an action of 
debt, till 
the ſtatute 
Weſtm. 2. 
Cap. 45. 
which gives 
ſci. fa. in 
perſonal ac- 
tions ; and 
this ſtatute 


wills that if execution is not done within the vear, then it ſhall be commanded, quod exequi faciat; 
but it is not ſaid that after the ſci. fa. he thall have judgment to recover; and therefore the recog- 
nizance of the bail, which is joint and ſeveral, continues as it was, and is not altered by the {cti. fa. 
and if debt be brought it ought to be upon the firſt judgment; and it is not like to an obligation; for 


the lieu lien] of the obligation is altered and changed by the jud ment upon it. 


2 Keb. 269. 


pl. 28. S_ C. Twiſden doubted, but Windhem agreed; but all agreed that on jomnt execution againſt 


both, either may be taken ; but the | writ of | execution mutt be againſt both, viz. ſci. 
*! adjornatur.-— 
ta. never goes out againit one. 


2. If 3 men bring an action, and the defendant puts in bail at the 
ſuit of 4, they cannot declare; but if he had put in bail 47 4% frat 
cue, that one might declare againſt him; per Twitden J. Mod. 
5. pl. 16. Mich. 21 Car. 2. B. R. | 

3. An hab. corp. ad faciend. & recipiend. was directed to an 
inferior court. A plaint was returned in treſpaſs on the caſe againſt 
the defendant, and thereupon ſpecial bail put in for the defendant, ad 
/eftam querentis in querela. The plaintiff afterwarus declared 
againſt the defendant and another jointly, and had judgment againſt 
them, and now brought a ſcire facias againſt the bail. * per 

| UT. 


fa. eos &c. 


Ibid. 274. pl. 33. S. C. The Court-denicd a ſuperſedeas, and held that a ſci. 
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Cur. the bail are not liable to this joint action, and ſo they were 

diſcharged. 2 Jo. 188. Hill. 33 & 34 Car. 2. B. R. Nichols v. 

Tucker. 
Skin. 160 4. M. the defendant, and A. were bail for F. S. in an action 
13 brought by T. who recovers and brings a ci. fa. again/t M. and 
B. R. Tre. A. jointly, and had jadgment; A. dies, and then . dies. The 
viſa's Caſe, executor of T. brings a ſci. fa. again AM. the ſurvivor, to which 
en fro he demurred. It was argued that, by the plaintiff's bringing a 
it being upon —_ againſi both, his election to make the recognizante joint 


recogu- or ſeveral is determined; and compared it to the cate of an ob- 
* ligation, and that being a perſonal lien it ſhould ſurvive &c. but 


might be it was anſwered, that by the ſcire facias nothing is recovered, it 
— is me:ely a thing relative, and now this ſci. fac. was to revive the 
Harbor, Iſt recognizance, and needs not take notice of the judgment in 


thouzh the ſci. fac. and that therefore the plaintiff here had the like elec- 
otherwiſe of tion as T. had. Jones J. aſked him, what if execution had been 


a juegment for part? to which it was ſaid, then he muſt ſhew it, and pray 


an obliga= execution for the reſidue ; adjornatur. Skin. 82. pl. 24. Mich. 


tion, becauſe 24 Car. 2. B. R. Banaton v. Morris. 
there it is 
mage joint. Quzre hereof, the Court taking time to adviſe; and in this caſe Jones J. ſaid that 


tere would be 4 difference between an obligation and a recognizance. 


. In a cauſe at law there was bail and judgment. The diſen- 
dant brought his bill in this Court, and in order to obtain an in- 
Junction did, by order, enter into a recognizance for hearing the cauſe 
&c. and thereupon had an injunction, which he kept on foot 4 
gear ; after which he ſurrenders himſelf at law, in dijcharge of his 
bail, Thedefendant in this Court then moved for leave to pro- 
ſecute upon the recognizance. Upon reading an affidavit of 
notice it was granted, no defence being made on the other fide, 
P. R. C. 300. | | 5 

6. By the courſe of the Court the plaintiff, after judgment 
againſt the principal, may ſue out 2 fci. fac. both together againſt 
the bail, with te backward, fo that there be 15 days between the 
teſte and return of each writ; per Eyre J. Comb. 287. Trin. 
G W. & M. in B. R. Anon. | 

7. One cannot Fay proceedings upon bail-bond till other bail be 
put in, and jiſtißca, if -xcepted againſt ; per Holt Ch. J. 12 Mod. 
614. Hill. 13 W. 3. Anon. | | 

8. In ſcire facias againſt bail, the ad muſt be teſted on the re- 
turn of the firſt, and both cannot be taken away at a time. 

There ought to be 15 days incluſive between the teſte of the firſt 
and return of the ſecond ; per Holt. 7 Mod. 40. Trin. 1 Ann. 
B. R. Anon. 5 | 

9. The ancient courſe was, that a bail-bond could not be put in 

ſuit till a rule was had to amerce the ſheriff for not having the body 
ready; and now proceedings on the bond-bond were ſet afide, 
becauſe there was no cepi corpus returned, 6 Mod. 229. Mich. 
3 Ann. B. R. Anon. | 

11. Debt 


11. Debt was brought in C. B. anda recoonizance taken, and an 
action of debt was brought on that recoonizance in B. R. The 
Court was moved that there might be no ſpecial bail given; for 
that this was only a device to better the ſecurity, Sed per Holt 
Ch. I. and Powell, upon a recoznizance of bail in C. B. us catias 
lies, becauſe it is for a ſum certain; but upon the like recogni- 
zance in B. R. a capias its, becaule it is body for body, and there 
may be a reaſon to help them to a capias upon the recognizance. 
3 Salk. 55. pl. 2. Paſch. 4 Ann. B. K. Anon. 

12. The bail was arretted upon a clauſum fregit, with an ac- 
etiam in debits ſuper demand, The plaintiff thereupon proceeded 
to judgment; and now; on motion to ſet aſide theſe progegdings, 
the quettion was whether the plaintiff ſhould not have ſugd by 
ſpecial writ; and the Court heid that an ac-etiam in debito is 
an action of debt within the meaning of the rule of Court, but 
that the defendant, i. e. the 6a/, muſt be arreſted at lat 4 days 
before the return of the writ or procels, jo that he may have time to 
render the principal. Rep. of Pract. in C. B. 18. Mich. 6 Geo. 1. 
Wright v. Duxon. 

13. If the bail are ſued upon the recognizance, they mr? give 
bail; held by 2 judges, the Court not being tull. 8 Mod. 237. 
Paſch. 10 Geo. 1. Chriſty v. the Bail of Anftruther. 

14. Iwo perſons entered jointly and ſeveratly into a rect vigance 
#f $0001. bail for another, and afterwards the plaintiff brought a 
ſci. fa. againſt both of them jointly, and had judgment for 
4000cl. againſt each of them; and now it was objected, that this 
judgment was erroneous, becauſe a ſeveral judgment cannot be 
given upon a joint fci. fa. no more than upon a bond. It is true 
a recognizance may be joint and ſeveral (as this was), and ſuch 


a recognizance may warrant a joint and ſeveral ict. fa. but yet a ; 


Judement 
azaluſt che 
rincipal, 
and a ſci. fa. 
was bought 
againit the 
bail, and 
upon 2 . 
Hilti rerurred 
there was 
ju me it a- 


ſeveral judgment can never be had upon a joint ſei. fi. againſt ja the 


each of the cognizors, for the plaintiff might have brought a tcl. 
fa. againſt each of them ſeparately, and not againit bo:a jointly, 
The Court was of opinion, that would be to multiply actions, 
and that this was the conſtant form, and fo th judgment was at- 


farmed. 8 Mod. 199. Mich. 10 Geo, Corniſh v. Clerk & al. 


bail, and 
atterwards 
action of 
debt wais 
eraught as 
gainſt one 
ot the bail, 
For 42 the 


money due to the plainiiff; and it was objecte d, that this action would not lie againſt on: of the bail, 


bec aule the judgment againit them is aint. 


It was ſaid on the other ſide, that the ation was brought 


upon the recognizance of bail, which is joint and ſeveral, and coniequently good, either joint or ſepa- 


rate; and ſos the Caſe of Co:nith v. Clerk, Mich. 10 Geo. and lo was the opiaton of 


this caſe. 8 Mod. 295. Trin. 10 Geo. Williams v. Green. 


15. The Court held, that in order to charge the bail a ca. fa, 
azainſt the principal muſt be left with the jheriff 4 days before 1: iS 
returnable. Rep. of Pract. in C. B. 34. Palch. 13 Geo. 1. 
Laycock v. Arthur. e f 

16. A capias iſſued into York, a igſtatum capias inte Middleſex, 
and a ſci. fa. againſt bail in York, and judgment thercon, and 
teſtatum execution in Mlidaliſex; and now the Court was moved 

Vol. III. Mm | 


to 
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to ſet aſide the judgment, becauſe the ſci. fa. againſt bail ought 
to be where the bail or recognizance is entered on record; and 
in this caſe the ſci. fac. iſſued into York, whereas it ought to have 
1 iſſued into Middleſex, the bail being recorded at Weſtminſter ; 
| but Cur. adviſare vult. Rep. of Pract. in C. B. 53. Paſch. 2 
Geo. 2. Dalton v, Teaſdale, 


r 


(U) Scire Facias againſt the Bail. Proceedings 


therein. 


1. UroN a writ of error brought the bail entered into a re- 
cognizance, conditioned, that if the judgment is affirmed 
to pay the money & c. and a ſci, fa. being brought on this recog- 
nizance, it was objected againſt the ſci. fa. that it was not returu- 
able en any return day, but on a day certain; and it not being 
D 486 ] grounded on any bill, or thing in nature of a bill, it ought to be 
returnable on a return - day; but if the ſci. fa. had recited the 
condition of the recognizance, then it had been in nature of a 
bill, and well, but here it is a writ, and therefore ill; and all the 
clerks ſaid, that ſo was the conſtant uſage, and the Court ſtayed 
the judgment. Lev. 246. Trin. 20 Car. 2. B. R. Allen v. 
Cutler. | 3 | | 
2. M. the defendant and 2 others, entered into a recognizance 
for the good behaviour of M. Afterwards MAH. was indicted, for that 
he being fo bound, did aſſault J. S. and jo had forfeited his recegni- 
Zance; but this indictment was quaſhed, becauſe he ought to have 
deen proſecuted by icire facias, and not by indictment. Raym. 
| 196. Mich. 22 Car. 2. B. R. the King v. Moor. 

3. A writ of error was brought by the bail to reverſe 2 judgment: 
in Ireland, viz. that againſt the principal, and that againſt the bail. 
The Court held, iſt, That the writ was abated in the whole. 

2dly, That the record of the judgment againſt the principal was 
not removed by this writ, and ſo it was ſaid it had been reſolved 
formerly in one Boornh's CASE, which was cited by the Ld. Ch. 
J. and remembered by Jones attorney general ; but the queſtion 
was, how the defendant in the writ of error ſhould proceed to 
have the fruit of his judgment againſt the bail, the record being 
removed hither, and fo they could not grant out execution in 
Ireland? And it was propoſed by Hale Ch. J. to take out ſci. fa. 
into Middleſex upon the recognizances which are na here, and upon 
the return of them ta grant execution into Ireland. But afterwards 
it appearing that theſe judgments were not made records here, by 
reaſon they were not entered upon the Rolls, they ſaid they would 
fend a certificate to the judges in Treland, that nothing was removed 
here before them, and thereupon they might grant execution; but 
upon the judgment againſt the principal, the party might have 
| execution 


Funn r T 


execution there, for that record was never removed. Freem. 


Rep. 416, 417. pl. 552. Mich. 1675. Euſtace v. Kepin. 


4. There muſt be 7 days excluſive betꝛuixt the teſte and return of Ca. fa. a- 
gainſt the 


every ca. ſa. to warrant a ſci. fa. againf? the bail, and the capias Eides her 
ought to be delivered to the ſberif of the county, or his under . 5 


ſheriff, 4 days excluſrve (and none of them muſt be Sunday), a hp 


before the return thereof, for the defendant cannot render him- 3 
ſelf but to the ſheriff or under-ſheriſf, and in the county where excluſive in 


he is ſheriff or under-ſheriff. 6 W. 3. B. R. L. P. R. 249. _— 


Sei. fa. muſt lie à convenient time, for no certain time is limited, and the fir/? ſci. fa. may be antedated, 
even in term time; per Clarke ſecondary; but per Holt Ch. J. it cannot, where it iſſues by ruls 
of Court. 2 Salk. 599. pl. 6. Trin. 11 W. 3. B. R. Anon. 


5. in C. B. there is but one fer. fa. and upon a nihil returned, The firſt 


execution. But in B. R. there are 2, and 2 nihils returned, but ee 


both muſt not be ſued out together; for the firſt ſhould be duly re- 2 th Octob, 


turned before the 2d ſued out, and the 2d ſhould bear teſte on the _ 5 2 
able 31 Oct. 


day of the return of the firſt. 2 Salk. 599. pl. 4. Trin. 8 W. 3. l, en 
B. R. Anon. teſted the 


ſame day, 


and returnable the 7thof November; the Court held this very well, there being 15 days incluſive, 
2 Salk. 599. pl. 7. Mich. 11 W. 3. B. R. Goodwin v. Peck. 


6. Where the ſci. fa. is againſt the bail, it ſhould be in ea parte, * 
214. Luc 


but where it is againſt the defendant himſelf it ſhould be in hac © + on 
parte. 2 Salk. 599. pl. 5. Mich. 10 W. 3. B. R. Lugg v. S. C. fas, 


Goodwin. that in hac 
parte was 
held good. [But it is not diſtinguiſhed there, whether the ſci. fa. was againſt the principal or the 
bait. | Ld. Raym. Rep. 292. S. C. and Holt Ch. I. ſaid, that upon ſearch of precedents where 
the ici fa. was ſued againſt the defendant upon a judgment againſt himſelf, in hac parte, is * well 
enough; but contra if it be ſued againſt the bail; tor there it muſt be, in ea parte. And this diſ- 


tinction he ſaid would reconcile all the precedents, h — [ 487 1 


7. Judgment in ſci. fa. againſti the bail was reverſed upon a writ 2 
of error, becauſe there was no warrant of attorney; for ſuch a wa- & p. 3 
rant in the principal action is no warrant to the ſci. fa. becauſe not appear. 
theſe are diſtinct actions; therefore there ought to be a particu- Mod. 
lar warrant of attorney to this ſci. fa. againſt the bail, and it n 5 0 


ought to be entered upon the return of the ſci. fa. for then the ſuit got appear. 
53 * 


commences, 2 Salk. 603. pl. 13. Paſch. 5 Ann. B. R. Atwood * 
v. Burr. „ - <a 
| S. C. but 
S. P.does 


not appear. 2 Ld. Raym. Rep. 321. S. C. but S. P. does not appear. But ibid: 12 82. S. C. & 
S. P. and Holt Ch. J. ſaid, that the plaintiff might pray a ſci. fa. without an attorney, but when he 
comes to pray judgment upon it, he does it by attorney, and there is no warrant of attorney before, 
and therefore it is error; and of that opinion were all the Court, and judgment was reverſed 


niſi &c. 


8. In C. B. there is but one ſcire ſacias againſt the bail, and 
upon a nihil returned there is execution; but in B. R. the courſe 
is to have 2 ſcire facias's againſt the bail, (viz.) a ſci. fa. and an 


alias ſci. fa, but both muſt not be ſued out together, as formerly ; for 
Mm 2 the 
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Cro. C. 281. HE bail car / in in a writ of error to reverſe the judemert 


ment, and allo in the Judgn.er tin the ſcire facias againſt the bail, as alſo in redditione executions 
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t he firſt ſhall be duly returned before the alias ſci. fa. is ſued out, 

when muſt bear teite on the day of the return of the firſt, and 
there mutt be 15 days incluſive between the teſte of the firſt and the 
return of the alias; now the Court was moved to ſet atide a 
judgment obtained againſt the bail upon 2 ſcire facias's brought 
againſt them, becauſe it did not appear that the judgment was 
had on the return of 2 nihils, and it was referred to the maſter 
to examine this matter. 8 Mod. 227. Hill. 10 Geo. Andrews 
v. Harper. : 

g. If the gi. fa. againſt the bail bears tete the ſame day an 
which the ca. fa. is returnable, it is good; for in many cates the 
law takes notice of the fractian of a day, and here it ſhall be took 
that the ca. ſa. was returned before the ſci. fa. was ſued out, 
which might very well be, though 3 were on the ſame day. 
2 Ld. Raym. Rep. 1567, 1508. Paſch. 3 Geo. 2. Stewart & al. 
v. Smith & al. 


(W) Remedy for the Bail; and Stay at Proceed- 


* In v hat Caſes. 


Les agar ft the princt pal, and alle i the other Ju doment againft ths 


ies Fark, but the bail alone hal! have error to reverle the Jud ament 
rot hen againſt themſelves, and the principal another writ to reverſe the 

error in che firſt judgment. And a writ brought by the bail to reverſe t 
rincipal 


judgment, Iſt and 2d judgment was held ill. Jo. 396. pi. 4. Mich. 13 ; Car. 
nor take ad- B. R. South v. Griffith. 


vantage of 
auy erior therein; and that if the writ of error had deen. brought for error only in the principal 
judgment it had been clearly ill, but becauſe the writ of error ſuppoſes error in the principal] jucg- 


ſuperinde, Jones held that the writ of error will lie for that part, and ſhall be void for the rtſidue. 
But Berkly and Croke {Brampton being abſent) were of opinion that the writ was ill, and ſhould 
abate in all, becauſe it is grounded on the firit judgment, aud 410 —— — the judgment in the ſci. fa. 
and ſo coupling them together all is void; butit the bail in their writ of error had recited the firit 
qudgment 1 as of ne ceſſity they mult make mention thereof } and the . judgment in the ſci. fa. and 
alleged error in that judgment, and 1n the execution thereot Kc, it had been well enough. 


L 488 ] 2. Judgment on a ſci. fa. againſt the bail, who 3 a writ 
of error as well upon the judgment againſi the principul, as upon the. 
Judgment en the ſci. fa. but it was guaſhed, becauſ. they were not 
parties to the original judgment. 5 Mod. 297. Paſch. 10 W. 3. 
Atwood v. Duelf. 

3. It was ruled per Holt Ch. J. that the ancient courſe was, that 
a bail bond could not be put in a ſuit till a rule was had to amerce the 
ſheriff, tor not having the body at the return cf the writ; and the 
courſe now is to flay proceedings on the bail bond, if there is nv 
return of a cepi corpus. 3 Salk. 56. pl. 4 
4. If one who becomes bail has a * of attorney to indem- 
nu him, yet he cannot enter it up, and take out execution upon 
it, 


Ba il, - 


It, till ſome proceſs is gone out upon the bail bond, whereby he 
has an injury done him. 11 Mod. 2. pl. 5. Paſch. 1 Ann. B. R. 

5. There ought not to be a ſtay of proccedings on a bail-bond 
upon bringing principal, mtereſt, and coſis into Court, after notice 
of trial, unleſs it be brought in ſuch time as the plaintiff may not 
be delayed of his trial; per Cur, 6 Mod. 25. Mich. 2 Ann. 
B. R. Butler v. Rolte. | 
6. If the defendants in the ſcire facias will confeſs judgment, and 
enter int? a rule to pay the delt, or to deliver up the principal within 
4 days after the judgment ail be affirmed, in ſuch cafe the proceed- 
ings on the ſci. fa. ſhould be ſtayed. 8 Mod, 130. cites it as re- 
ſolves, Eaſter 8 Geo, Myer v. Arthur. 
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3 Salk. gc. 
pl. 3 S, Ch 
accordiiiyh; o 


S. C. Ibid. 
129. Paſch. 
9 Ceo. Wale 
ler's Caſe, 
which ſays, 
the Court 

Was moved 
to flay pro- 
ceedings on a ſci. fa. brought againſt the bail, there being a ⁊brit of errer depending | in the Excllequer 
Chamber; and the Ch. J. was of opinion, that the like rule ſhould be made in this cafe as in the caſe 
of Myer v. Arthur, It is true, the plaintiff in the ſci. fa. is to have judgmen' immediately againſt 
th: bail, but he is tied up fre am ſuing cut execution until 4 days after the } »dgment ſpall be affirmed, and 
then on non-payment * the debt, or not rendering the principal, he is at lioerty to take out execution, 


and by this means expences would be ſaved on bach lides. 


7. A motion to ſtay proceedings in an action of debt n a recog- 
nizance, becauſe a twrit of error was brought upon the original 
judgment. The Court were unanimous that the plaintiff might 
proceed to judgment, but execution to ſtay till tae error was de- 
termined, Rep. of Pract. in C. B. 24. Tria. g Geo, 1. Covert 


v. Allen, 
render the principal. 


8. A motion to ſtay proceedings on the bail-bond. The cafe 
was, one H. being defendant in the original action was arreſted on a 
teſtatum capias into Suffolk out of London, and by miſtake the bail was 


taken, and filed with the filazer , Suffolk, but thould have been 


fled with the filazer of London. The Court held the proceedings 
on the bail- bond regular, and would not ſtay them, but upon pay- 
ment of coſts, and the defendant's giving the plaintiff judgment 


on the bond to the ſheriff, to ſtand as a ſecurity for the plaintiff's 


debt, and the original e s accepting a declaration, and 
pleading thereto, and taking notice of trial atter term; but the 
defendant not conſenting to theſs terms, no rule was mt. Rep. of 
Pract. in C. B. 44. Paſch. 1 Geo. 2. Wicking & al. v. Cockſedge. 

Proceedings on the bail- bond were ſtayed, the plaintiff hav- 
ing 3 in the original action, and thereby had concluded him- 
ſelf, Rep. of Pract. in C. B. 8r. Mich. 6 Geo. 2. 


(X) How and when the Bail are diſcharged. 


8. IN præcipe quod reddat three were received by reverſion by de- 

fault of tenant for life, and found ſurety, and atter at the venire 

facias 3 by iſſue joined by them, the one of the three was 
dead, and yet the ifſue and the ſurety remained. Br. Surmile, pl. 


1. cites 19 E. 4+ 4+ 
: N M m 3 


Rep. of Pratt. in C. B. Hill. 8 Geo. 2. Newman v. Butterworth, 


2. If 


Like motion 
grantet ace 
cordinelv 3 
for i1 the 
plaintiif 
{hould obs 
tain juilg- 
ment, the 
bail canuot 
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Br. Preee- 2. If a man be arreſted in London, &c. and finds ſurety, and after 
dendo Pl. removes the body and the cauſe by writ of privilege, and is diſmiſjed, 
13. cites 31 x 1 | | 
H. 8. S. C. the ſureties are diſcharged, Br. Surety, pl. 28. 

Br. Proce- 3. Contra if the plaintiff obtains procedende, becauſe the defendant 
mM - did not prove his cauſe of privilege ; for there in effect he was always 
H. S. S. C. priſoner to the franchiſe ; contra where he is once diſmiſſed. Ibid. 

4. Whether a rec/cafe to the bail, on a ſci. fa. brought againſt 
them, is a diſcharge of the principal? Cur. adviſare vult. 
Cro. E. 890. Trin. 44 Eliz. B. R. Bloheld v. Grymes. 

5. The plaintiſf, by covin and practice with the principal, 
would charge the bail and free the principal, and therefore the 
bail was by the Court diſcharged. Bulſt. 43. Mich. 8 Jac. 
Weſtley v. Brown. 

6. T. A. ſenior, being arreſted in London, and ſued there in 
debt upon an obligation, was removed by hab. corp, into B. R. and put 
in bail, J. S. the obligee did not declare againſt him, but declared 
againſt T. A. juniar (who was alſo bound in that band), and had 
Judgment, no bail being filed; and upon a writ of error brought, 
this was aſſigned for error; then J. S. moved that the ſame 
bail might be filed for T. junior, which was denied by the Court; 
and now there being 3 terms paſſed ſince the bill was put in for 
T. the elder, J. S. moved that he might be at liberty to de- 
clare againſt him; but that was likewiſe denied, becauſe every 
plaintiff ought to proceed by the rule of the Court, within 3 terms 
after ſpecial bail filed; therefore it was ruled that the bail ſhould 
be taken off the file, and the defendant ſhould not anfwer. Cro. 
J. 620. (bis) pl. 11. Mich. 18 Jac. 1. B. R. Aſhfield v. King. 

2 Lev. 195. 7. B. wes bail for 6 perſons, againſt whom the plaintift got 
„E judgment, and 2 were taken in execution. Adjudged that till 
for the all the principals are in exccution, the bail is not diſcharged ; for 
plaiuriffl, the law expects a complete ſatisfaction. 2 Mod. 312. Trin. 30 
2 g. Car. 2. B. R. Aſtry v. Ballard, 

Altry v. 


Palfryman, bail for Ballard, S. C. but S. P. does not appear. Vent. 315. S. C. adjornatur; but 
adds that judgment was for the plaintiff. 


8. A writ of errer on the judgment againſt the pricipal is 2 

 fuperſedeas to the proceedings againſt the bail, though when the 

firſt judgment is reverſed the other fails. Agreed per Cur. . 2 
Show. 85. pl. 73. Hill. 21 & 32 Car. 2. B. R. Anon. 

9. An + was bail, and taken in execution at little more than 
20 years of age, but was diſcharged after full proof of his non- 
age; but the Court held it a matter of diſcretion to bail him or 
not, he being in execution; but if he had brought his audita que- 
rela before he had been taken in execution, he muſt have a ſuperſe- 
deas of courſe. Carth. 278. Trin. 5 W. & M. in B. R. Loyd 
v. Ogle, and Loyd v. Eagle. | 


This was 10. Where a man is admitted to bail, he is by intendment of 


e i} for a7D- - 2 1 Þ # i $ 
3 la w in their cuſtody ; but when he is taten from the bail by the pro- 


ere bours Cſs of B. R. they are diſcharged ; per Ch. J. but per 3 Juſt, con- 


tra, 


tra, that they are not diſcharged till the committitur entered; for de his gο 
though he is committed on à conviction on an information, the 8 
bail on a motion in this court may have him brought up at any 
time, and rendered back again in diſcharge of themſelves. 8 
Mod. 195: Mich. 10 Geo. I. the King v. the Bail of Strudwick. 
11. Bankruptcy in the principal ſhall not avoid a judgment re- 
cularly obtained again/? the bail, though the principal, if taken 
in execution, ſhould have been diſcharged on producing a certi- 
ticate according to 5 Geo. 24. 6 Geo. 22. per Cur, 8 Mod. 
348. Paſch. 11 Geo. 1. Heavyſide v. Davis. 
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See (C) 


(Y) Diſcharged by Death of the Principal. 


7. JN a ſci. fac. againſt the bail they pleaded the death of the 

principal on the day of the juagment; the Court held they 
might plead it, becauſe in ſuch cafe they cannot have a writ of 
error to reverſe the judgment. Cro. E. 199. pl. 20. Mich. 32 
& 33 Eliz. B. R. Warter v. Perry. 


Pl. 1, 2. 


2 Le. 101. 
2. 
Walter v. 
Perry and 
Springe, 
S. C. The 
plea was, 
that the 


principal died before judgment; and all the juſtices præter Wray) held the plea not good, becauſe it 
is a ſurmiſe againſt the judgment ; tor judgment cannot be given againſt a dead man; but per Wray, 
the ſame is error in fat, and of ſuch error the party may have advantage in this court; but it was 


ruled that the defendants thould be ſworn that their plea was true. 


2. The plaintiff recovered in debt in B. R. and immediately upon 
the awarding a ca. ſa. the defendant died; it was a quere if in ſuch 
caſe an action of debt lieth againſt the ſpecial bail; the executors 
having nothing, a ſcire fac. doth not lie againſt the bail; and in 
C. B. the Court was divided in that caſe. Godb. 354. pl. 450. 
Trin. 21 Jac. B. R. Anon. 


3. The bond was that if the defendant be convicted in the ſaid ac- Hutt. 47. 
tion, and does not pay the ſaid condemnation or render his body to pri- —— 
fon, that he would pay the debt. In ſcire facias againſt the bail, S. C. ad- 
he pleaded that before any ca. fa. ſued the defendant died, and judged 
judgment was given againſt the plaintiff; but Hobart was at . 

one time againſt the judgment when it was moved, becauſe he 62. 8. C. 
took it that the defendant in the original action, ought in conve- adjornatur, 


nient time after the judgment, to have offered himſelf, or that 
otherwiſe the recognizance was forfeited; but the 3 other juſ- 
tices e contra, becauſe the ſtatute is in the disjunctive, viz. to 
render his body to priſon, or to pay, and the one by death of the 
party, being the act of God, becomes impoſſible, and this before 
any capias ſued, which is a demand in law, he is diſcharged, and 
afterwards on view of precedents adjudged for the bail, Jo. 29. 
pl. 1. Paſch. 21 Jac. B. R. Sparrow v. Sowgate. 

4. If the principal dies before the return of the capias, the bail 
are diſcharged ; but if he dies after the return of the capias and 
before the return of the = fa. they are not diſcharged, for 

M m4 


the 


to fee prece- 


dents. 
Godb. 354 
pl. 459. 
Anon. S. P. 
and ſeems 
to be S. C. 
the Court 
divided. 


If he dies af- 


ter the return 


of non eft 


inveniui the 


E a -_ rr e 


#4 
| 
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paugbt, yet tat now he was ſomewh:itdo.biful, 10 Mad. 366. 
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recogniz= the ſci fa. is as it were hut a writ of grace; per Cur. Freem. 
Age is for. 3 8 e : | 
fines © Rep. 338. pl. 418. Trin. 1673. in Cale of Menate v. Coltlo. 
3 Sa k. 7. 
pl. 3. Anon. | | Rin, 
5, A bail bon is entered into fe appear the 1/7 day of Michael. 
mas term; the defendart dies the tothe Nov. and the 12th Nov. 
the bond is aligned over, and fued z ani upon a motion the ſuit 
was ſtaid, paying of colts, for the plaintiff was at no damage upon 
the deteruant s not appearing the iirtt day of tae term, for if he had 
appeared and filed bail, the plainuft could not have tried his cauſe 
that term; ſo that the defendant dying within the term, the bail 
ouzht as well upon the bail bond, as if they had been put in court 
to the action) to be diſcharged. 2 L. '. R. 254. 

6. The principal died before the return of the ſecond ci. fa. 
againſt the bail, and after a capias returned againſt the principal, 
4 n : '* "BE * "= g 
IL 401 J and it was urged that fince the bail would have been diſcharge 

y rendering the principal at any time hefore the 21 ſci. fa. re- 
turned, and that they were now deprived of that advantage by the 
act of Gd, it were but reaſonable to ditcharge them; but per Cur, 
it cannot be, for it is indulgence to allow a render after a Capias 
returned in diſcharge of them; and their recomrrzance tis forfeited 
upon the capias returned againſt the principal, and the Court will 
only diſcharge the bai] after, where they render, but not where they 
cannot; hut the death of the party before a cafias returned, had been 
a good pica to the ſci. fa. and fo was the rule. 1 Viod. OI. Anon. 

The reaſon 7. Sci, fac. againſt the bail, who pleaded that the princijal died 
weoy the Before the return of the capias, &c. and upon a ſpecial demurrer 
death of the 3 of 4 | , » 
principal this was adjudged ill, for it ſhould be that he died before the return 
before any of any cap ias, that it may appear he was not alive at the return of 
629135 19*2 the firſt capias, for if he was, the recognizance is forfeited. 3 
Cut. 15 4 , *1 W »” — 

good plea, Salk. 57. pl. 10. Hill. 7 W. 3. B. R. King v. Sharp. 

is, becauſe 

the principal had election either to pay the money, or to render his body to priſon, and the laſt is be- 
come impoii.ble by the act of God. 2 Salk. 5. pl. 11. | 


8. The plea of the death of the principal b-fore the return of 
the capias is good, but the pleading his death generally without con- 
ning it to ſome time is nat good; per Pratt J. 10 Mod. 300. Patch. 
1 Geo. 1. B.R. | 

fur aſhes 9. In action upon the recognizance of the bail, they pleaded 
wares when the death of the principal ante emanatianem brevis; Parker Ch. J. 
the caal⸗ field this an immaterial plea; for death before the iſſuing out of 
came oa TI Pp S 

222 the capias is death before tne return of it; but if it be found that the 
Lasch. 1 principal did not die before the iſſuing out of the capias, it is plainly 


ge  Tr,othing to the purpoſe, for not withſfanding this he may die before 


— the return of it; and the others being of the ſame opinion, the 
that though plaintiff would have had his judgment, had not another objection 
— been ſtarted. 10 Mod. 267. 209. Mich. 1 Geo. 1. B. R. Wed- 
he thought dall v. Joccar. | | 


the plea 
1c; One 


Bail 


10 One T. S. was arreſted at the ſuit of H. the plaintiff, and 
S. the defendant became bail to the ſheriff for the appearance of the 
ſaid J. S. at the return of the writ ; but before any further proceed- 
rigs H. died, yet his attorney took out an aſſiznment of the bail bond, 
and proceeded to judgment and execution againſt the bail ; and now 
the Court was moved to fet aſide theſe proceedings as irregular, 
and the matter being ſo reported by the maſter, they were ſer 
aide. & Mod. 240. Paſch. 10 Geo, Hutchidſon v. Smith. 

11. The principal died after a ca. ſa. returned, but before the 
return of the 24 ſci. fa. the bail are chargeable, becauſe it was 
their omiſſion that they did not ſurrender him, he being alive at 
the return of the ca. ſa, 2 Ld. Raym. Rep. 1452. Mich. 1726. 
Farry v. Perry. 
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Thid. ſays 2 
motion was 
made in the 
like caſe in 
behalt ot the 
bail, and 
was denied 
for the ſame 


reaſon. - Mich. 1 Geo, 2. B. R. Glyn v. Yates. 


(2) Diſcharged by Render of the Principal. 


T. A Man condemned in debt renders himſelf to the Court, and 
= * prays his ſureties may be diſcharged, and the plaintiff was 
demanded, for the Court ſaid he may elect either his body, or to 
take his goods in execution, but by this offer the jureties were di- 
charged. Cro. E. pl. 22. pl. 3. Mich. 25 Eliz. C. B. Anon. 

2. After judgment againſt the principah he came into court and 
rendered himjelf, and prayed thatthe Court in diſchargeof his bail would 
record his render, which was granted; and the Court demanded of 
the plaintiff, whether he would have execution of the body, who 
replied he would not, thereupon the Court awarded that the ſure- 
ties be diſcharged, . Le. 58. pl. 74. Paſch. 29 Eliz. C. B. Full- 
wood v. Fullwood. _ | 

3. Upon a capias againſt the principal after a judgment in 
debt, and non inventus returned, a ſci. fa, was awarded againſt the 
bail, which was returned nibil; and upon a 2d fei. fa. againſt 
them, the principal was brought in, and the bail prayed that he 
might be in execution; but the Court ordered it to be obſerved 
as a rule, that if a ca. ſa, be awarded returnable the next term, 
rohe renn nihil is returned, the principal ſhall never afterwards ren- 
der himſelf in their ditcharge; but F it be returnable de die in 
diem, then the body might be brought in upon the firſt ſci. fa. and 
that there ſhall be 15 days between the teſte and return of the ſcire 

facias, ſo that there may be convenient time to ſeek the principal. 
Cro. Elz. 738. Hill. 42 Eliz. B. K. Aliſon v. Ditton. 

4. The fender ought to be in the Court where the judgment is; 
per Cur. Cro. J. 98. pl. 27. Mich. 3 Jac. B. R. in Caſe of Har- 
grave v. Rogers. 3 

5. The piaintiff by practice with the t rinciſ al ät charge the 
bail, and diſcharge the principal upon oa h (th: practice being 
very flagrant, and both principal and bail bei g in execution, the 

5 4 


bail 


[492 ] 
See (B/ pl. 
I. to 12. 


Goldib. 32. 
. 
dut S. P. 
does not 
appear. 


Ad judged 
that though 
non eſt in- 
ventus is re- 
turned 
upon a ca. 
ſa. againſt 
the princi- 
pal, yet the 
Court will 
receive 2 
render. 3 
Salk. 56. 
Pl. 8. Anon, 


bail firſt, and afterwards the principal) the bail was diſcharged by 
the Court. 1 Bulit. 43. Mich. 8 Jac. Weſtley v. Brown. 
4 Bulft. 638. 6. If the principal after judgment renders himſelf in diſcharge 
gaser! of his bail, it is ſtill at the election of the plaintiff to take out exe- 
land, S. C. cution either again him or his bail; but if he takes the bail, 
and the though he has not full ſatisfaction, he ſhall never afterwards 


p ] g * .* 1 
| 1-0 gory charge the principal. Cro. J. 320, Paſch. 10 Jac. I. B. R. 
f the ball Higoen's Caſe. | | 

de Once : 

taken in execution, the plaintiff ſhall never after have execution for any part againſt the principal. 


Roll Rep. 7. After judgment againſt the principal a ca. ſa. iſſued againſt 


20. pl. 24. . . 9555 * : 
SC. bu him, which was returned; but before it was filed a jci. ſa. iſſued again? 
S. P. does the bail, One if them brought an att ag the principal, and 


not eppear. He being taken upon the proceſs, and brought into court, the bail 
prayed that he might be delivored in executi;n e debt upon the 
judgment, which was done accordingly. and the Wintiff was en- 
forced by the Court of neceſſity to p the principal 


to be committed in execution for his debt. 2 LZulft. 260, 261, 
Mich. 12 Jac. Duport v. Wildgooſe. 


Do 8. Scire facias againſt the bail on a regognizance acknow- 
— hae ae. ledged according to the ſtat. 3 Jac. cap. 8. for errors brought in 


ter;adgmert actions of debt. I he defendant pleaded in bar, that after the writ 
L 493 J of error allnved, and before any default, the principal rendered his bo- 
egainf ite ay in execution, Adjudged per tot. Cur. a good bar, becauſe the 


rincipal in JO . 3 8 : 
1 pad principal, who is the plaintiff in the writ of error, may render his 
br-ught er- body in execution, and fo excuſe the bail. Mo. 853. pl. 1165. 
yor in Cam. Trin. 14 Jac. Auſtin v. Monk, 
Scacc. and 
gave bail 
according to the fat. 3 Fac. to proſecute with et. The writ was returnable 3d Feb. and on the 
x2thof Feb. a ſci. fa. was brought againſt the bail on the writ of error, who pleaded tha! it was return. 
able 3 Feb. ard that on the 2d of Feb. the principal came here into Court, and rendered himſelf in dif- 
charge ef the bail, and by order of the Court was committed to the Marſbalſea, and yet remains tber 
im execution. The whole Court agreed that the plea is not good; but per Coke, it ought to be that 
in eadem Curia reddidit fe, & per candem Curiam commiſfus ; for the Court ought to commit him, and 
rendering himſe f is not ſufficient, unleſs committed per Curiam in execution, which cannot be in this 
caſe, becauſe it appears the 24 day of Feb. which is Candlemaſs-day, is not dies juridicus ; and 
Havghton J. agreed, and that the being in priſon without a render and commitment by the Court, 
3s void; and therefore judgment for the plaintiff. Cro. J. 402. S. C. adjudged accordingly that it 
is no plea; for this manucaption is not to render his body, but to pay the debt adjudged, which is 
grounded upon the ſtatute of 3 Jac. cap. S. that for the avoiding delays in executions, the party who 
ſues a writ of error in debt ſhall pay the debt, or find ſureties to pay the debt, otherwiſe there ſhall 
not be any ſtay of execution ; where ſore it was not ſufficient to render the body, but he ought to pay 
the debt. or his ſureties for him, and not to let him to bail, and to render himſelf when he will. 
Roll Rep. 392, 393. pl. 13. S. C. and Coke Ch. J. and Haughton J. held accordingly that though 
he be in priſon, yet if it be without render and commitment, all is void; and judgment was given tor 
this default ia pleading for the plaintiff, S. C. cited Poph. 186. and that the plea was adjudged 
ill, the render being pleaded to be on a dies non juridicus. | | | 


- 


Hob. 219. 9. In ſcire facias againſt the bail, he pleaded that the principal 
pl. 297- reddidit ſe, and ruled a good plea, and that it ſhall be tried by the 
Canning, record; and if the attorney for the plaintiff be not in court when he 
S.C.&S.P. renders himſelf, the Court ſhall commit him, ex officio; and if the 
accordingly, | | plaintiff 
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plaintiff refuſe him, he ſhall be diſcharged, and entry thereof 
made on record. Mo. 888. pl. 1249. Wolley v. Davenant. 

10. A ſci. fa. was brought againſt his bail, who pleaded that If the ren. 
the principal on ſuch a day rendered himſelf, and was committed in _ appears 
execution in diſcharge of his bail. The plaintiff replied that the 3 
principal was ſervant attending upon the Duke of L. a lord in parlia- though it 
ment, and that it was fraudulently agreed between the ſaid principal has * 
and his bail that he ſhould render himſelf in time of parliament, that Bets cut 
he might be dijcharged by privilege, which was done accordingly. that thould 
Upon demurrer it was doubted by Ley Ch. J. and Doderidge (ab- 2%, 
ſentibus reliquis) whether the bail was liable; for the principal 83 
may ſurrender himſelf before or after judgment in diſcharge of his there was a 
bail; and Doderidge ſaid that the pleading had been ſtronger if Pete 5 
it had been alleged, that before he rendered himſelf there avas an in- 2 
tent to be delivered by privilege, jo to defraud the plaintiff, and that eſcaye, 


after he eloigned himſelf, fs that he could not be taken, Palm. 275. 2 
Hill. 19 Jac, B. R. Pinchback v. Buck worth. ee 


| tody of the 
tipſtaff; per Cur. 7 Mod. 77. Mick. 1 Ann. B. R. in Caſe of Goodwin v. Hilton, 


11. There is a difference between manucaptors, which are, that 
ihe party ſhall appear at the day; for there the Court will not ex- 
cuſe them to bring the party in before the day; but in caſe of bail 
they may diſcharge themſelves, if they bring the defendant's body 
into court at any time before the return of the 2d ſci. fa. againſt 
the defendant ; for when one goes upon bail, it is intended that 
he is, notwithſtanding that, in cuſtodia mareſchalli ; per Dode- 


ridge. Quod nota, Godb. 339. pl. 433. Trin. 21 Jac. B. R. 


in Caſe of Gorge v, Lane, 


12. A 2d (ci. fa. iſſued againſt the bail. They pleaded nul tiel _ 392s 


record, and afterwards brought the principal into court, and prayed - — 
that he might be in execution, and they diſcharged. Agreed by the 
juſtices and clerks, that if he had been brought in either before or 
upon the return of the 2d ſci. fa. that he ſhould be in execution, 
and they diſcharged ; but fince they had pleaded to the 2d ſci. fa. 
the Court could not compel the plaintiff in the action to take him | 494 J 
in execution. 2 Roll Rep. 367. Mich. 21 Jac. B. R. Cope v. 
Doughty. . 

13. The principal cannot render himſelf out of court to the mar- The defen- 


. . . . . . d , 50 
foal in diſcharge of his bail; for none but a judge can diſcharge ned, and 
the bail; but in court he may render himſelf to the marſhal well gaye a bail- 


: . bond to the 
enough. Sty. 330, 331. Trin. 1652. Child v. Lenthall. Page 
before the day be rendered bimſelf to the marſhal. Per Cur. this may be recorded, and it ſhall be 
a good bar to the action brought upon the bail bond ; but the uſual way 1s to put in bail betore a 
judge, and afterwards for the detendant to render himſelf im diſcharge of his bail, and to get his 


bail piece to be filed, and diſckarged upon record. 2 L. P. R. 254. 


14. B. was bail for 6 perſons, againſt whom the defendant got 


judgment. It was agreed that I 5 had ſurrenacred themſelves, 
| yet 


494 "2 Bail. 


yet the bail had been liable. 2 Mod. 312. Trin. 30 Car. 2. 
B. R. in Caſe of Aſtry v. Ballard. 

15 It was moved that the bail, upon his producing the princi- 
pal, might be relieved againſt the bail- bond, though a term had in- 
tervened. Aſton faid the practice had been both ways, according 
to the circumſtances. Holt, Gregory, and Eyres held that pro- 
ceedings ſhould ſtay on the bail-bond; but Dolben faid he never 
knew it done where a term or a/ji/es intervened ; whereupon the 
Court agreed that they would not relieve the bail in ſuch caſes for 
the future. Comb. 217. Mich. 5 W. & M. in B. R. Anon. 

15. If the defendant reddid it ſe in diſcharge of his bail, the baz/- 
Piece ſhould be marked, otherwiſe the plaintiff may proceed 

à ainſt rhe bail. Comb. 263. Trin. 6 W. & M. in B. R. Anon. 

After ule- 17. A. ſued B. in 3 adtians, and he gave bail to each action. 
«pager Il The plaintiff recovered in all, and then the defendant rendered Him- 
os ety ſc!f, and ane of the bail entered an exoneretur an the bail. piece, but 
ares bim- the rift did not. Per Cur. the render is a diſcharge in potie as to 
ef al! ; but not complete and actual as to all, till an exonerctur is 
; entered upon all. 1 Salk. 98. pl. 3. Paſch. 8 W. 3. B. R. Wil- 


the ca. . , 1 

dut did liams v. Williams. 

not g ve a | 3 . | 
be plain'iff matice of it, ver get the bail-picce diſebarged, and the plaintiff proceeds to judgmert 


acaint the bar! upon a fei. fa. and the Court would not relieve them upon a motion, becauſe no cx 
n=retur was entered, but put them to their audita querela. 1 Salk. 101. pl. 14. Trin. 12 W. 3. 


B. R. Lvell v. Galletly. | | 
It is the practice of the Court, that the bail are not difcharged without entering an exonererivy on 


the bail- piece, on notice given oi the ſurrender; but if the defendant did not give notice, it is an irre- 
pularity which will not be ſupplied by the Court without paying colts ; but if the bail ſurrendered the 
principal fairly, though not {trictly regular, they ought to be favoured, and are indulged by the Court 
ws ſurrender him at any time be ſore the return of the d ſci. fa. 8 Mod. 281, 282. Trin. 10 Geo. is 


Ce ot Wild v. Harding. 
18. Two actions were brought againſi the ſame perſon, and the 
| fame perſons were bail in both, Per Cur. a reddidit ſe in one action 
is a ditcharge of the bail in the other alſo, 12 Mod. 99. Trin. 
8 W. 3. Williams v. Batter. 5 
19. If one ſurrenders in diſcharge of bail, before recognizance fir- 
erted, he need not give netice to the plaintiff, but it may be 
pleaded to the ſci. fac. againſt the bail; but where a capias is 
gone, and a non et inventus returned, whereby he forfeits his re- 
cognuizance, if he would aſk a tavour of the Court, he ought to 


give notice; per Holt Ch. J. 12 Mod. 236. Mich. 10 W. 3. 


Anon. : | 
SD 9 20. Bail upon a writ of error cannot diſcharge himſelf upon 
ener dean ſurrendering his principal. 12 Mod. 319. Mich. 11 W. 3. Shoot 
that he ſhall v. Higgs. | 
roſecute | 


un u of error with effect, or pay the money, if judgment be affirmed, 2 Salk, 57. pl. 12. 


L 405 ] 21. Upon wor c inventus returned on the capias againſt the 

_—_ on principal, the bail's recognizance in ſtrictneſs of law is forfeited; 

CLOEL i 2 — ö 
ee but if the deſendant renders bimſelf before the return of the alias 


jt . 


„ ed the bail, the Court wal ſtay proceedings, but inſtead eiven in C. 
of 4 (ci. fa. the plaintiff brought debt againſt the bail ubon their re- ” 22 by. 
cognizances, who pleat: da renter before the return of the latitat ; was ene 
per Cur. though this is not pleadabie, yet the Court will allow to liave the 
a render as well on an action of debt as on a fci. fa. and that at 1 
any time before the return of the latitat. 1 Salk. 101. pl. 13. that the de- 
Hill. 11 W. 3. B. R. Anon. fendants had 

ſurrendered 
the principal even before the action commenced, and now by a rle of Court here, if debt be brought up- 
on a reco2nizance of this court, the defendant has 8 days in full term to render the principal, whereby 
the defendants have now equal advantage in caſe of debt and ſci. fa. upon a recoguizance. To which 
it was anſwered by Dee, that though that be a rule in B. R. yet there is no ſuch rule. in C. B. and 
this being upon r2cognizance of C. B. we muſt do in it as would be done there if the action were 
brought there; and fo ſaid the whole Court, thai he ſhould have the ſame lauce heute as in. C. E. and 
formerly they would not ſuffer an action upon a recognizance in this Court, becauſe of the greater 
miſchiet it would be to the d-tendant than a fei. fa. but ſure the action was always well maintainable, 

and ſono rule is in avoidance of that miſchief, It was direJed to inquire how the Court of C. B. 
waz, for they muſt guide themſelves hereby in this caſe, 6 Mod. 132, 133. Paſch. 3 Ann. B. R. 


22. Upon the reddidit ſe the bail are diſcharged, even upon 
the reddidit ſe before a judze, but the principalthereupon i is not in 
execution, till the plaintiff has mude his elefticn to have him in 
execution, and upon ſuch election there is a commttitur entered in 
the book of the oſſice, and the entry muſt mention it to be at the re- 
gueſt of the plaintiff, and all this is ſuppoſed to be in court; per 
Holt Ch. J. 12 Mod. 584. Mich. 13 W. 3. Watfon v. Sutton. 


By courſe 

of the Court, 
there cught 
to be an 
en'ry made 
dy the de- 
fendant's at- 
torney With 
all coueni- 
ent pred in 


4 hot to be hepr fer that purpaſe in the ice of B. R. to the intent the plaintiff may know how to pro- 


ceed ; that is, to charge the party in execution, or to take a fi. fa. or other writ. 


1 hat by 


the late 


rule of court, beſides this entry, there muſt be 2 days notice to the plaint ff's attorney betore a com- 


mittitut can be entered, or a diſcharge upon the bail- piece. 
Calc of Goodwin v. Hilton. 


22. Bail ſhall have eight days in full term, ofter return of pro- 
ceſs 2gainſt the principal, to render. 12 Mod. 650. Hill. 13 W.3. 

mith v. Oxbring. 

24. It was offered at the bar, to have been ruled in the caſe 
of LEE v. KNIPE, that the principal ought to be two owe + in cuf- 
tach, before an entry ſhould be mad: of a reddidit 1 Mod,, 
Mich. 1 Ann. B. R. in Caſe of Goodwin v. Hilton. 

25. Per Holt, the reddidit ſe cannot be entered upon the bail piece, 
for the ſcire facias is grounded upon that, and the reddidit ſe 
would deſtroy it; but the remedy of a bail is Upon an audita que- 
rela to be grounded on the redilidit ſe. 7 Mod. 77. Mich. 1 Ann. 
B. R. in Caſe of Goodwin v. Hilton. 

26. Upon bringing the bail piece te the ſec an4ary of the office, and 
giving him ſatisfaction that the Ha rendered be fore, or upon 
the return of the ſecond ſci. fa. he will give you a diſcharge or ſu- 
perſedeas of the ſci. fa. per Holt Ch. J. 7 Mod. 44. Trin. 1 
Ann. Anon. 


27. The defendart in an inditment in B. R. and being bailed 
likewiſe in an action in C. B. rendered himſelf to the Fleet, in diſchurge 
of 1s bail to the action, and removed himfe If by habeas corpres to the 


ung's Bench, and eſcabed ; upon motion of the bail to the indict- 
ment 


7 Mod. gs. Mich. 1 Ann. B. R. ian 
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Bail, 


ment that their recognizances might not be eftreated, for that he 
was taken out of their cuſtody by commitment to the marſhal, it 
was denied ; for they might have had him committed in diſcharge 
of themſelves. 1 Salk. 105. pl. 9. Trin. 1 Ann. B. R. Anon. 

28. 1 Ann. ſ. 2. cap. be If a priſoner be taken on an eſcape- 
warrant, aud committed to the county-gaol, his bail may charge him in 
cuſtody there, by a writ to the ſheriff, and it ſhall be deemed a ſuſji- 
crent render. | 

29. And the ſheriff ſhall return ſuch writ, Ic. on pain of 50 l. 

30. It was agreed that the courſe of render is, upon reddiait ſe 
fiened by the judge, to get a certificate from the clerk of the papers t9 
the maſter of the office, which is his warrant to enter a diſcharge 
upon the bail-piece ; but ſuch certificate does not make the red- 


didit ſe better or worſe. 7 Mod. 98. Mich, 1 Ann. B. R. in 


Caſe of Goodwin v. Hilton. 
31. If the bail ſurrender the principal at or before the return of 


the 2d ſci. fa. it is good, though the plaintiff has not immediate notice 
ef it ; but if he 1s at any further charge for want . the prin- 
cipal ſhall not be diſcharged without paying it. 6 Mod. 238. Mich, 
3 Ann. B. R. Anon. | | 

32. If at any time after the return of the capias the bail ſur- 
renders the principal at a judge's chamber, and thereupon he is com- 
mitted to a tip/taff, and eſcapes, or is reſcued, this is not a good ſur- 
render, becauſe it is an indulgence to the bail to accept it after 
the return of a capias, and upon ſuch a furrender he ought te be 2 
days in the cuſtady of the marſhal to make it good; but it is other- 
wiſe if the bail ſurrenders him before or at the return of the capias, 
becauſe that is matter of right. 6 Mod. 238. Mich. 3 Ann. 
B. R. Anon. 

33. The principal ſurrendered himſelf the 2d of May, and notice 
was given to the plaintiff*s attorney. The ſurrender was before j1/- 
tice Tracy on the 7th of May, and two days afterwards before juſt1c+ 
Pawis ; the bail-piece was diſcharged on the 4th of May, and the 2d 


took the bail-piece from the judge's chamber, and kept it for a conſ1d:- 
rable time. There was not 15, days between the teſte and return of the 
2d ſci. fa. neither was it 4 days in the office. On this report by 
the. maſter, to whom a reference was made, the judgment was ſet 
aſide. 10 Mod. 281. Trin. 10 Geo. in Cafe of Manning v. 
Turner. | 

36. The defendant was bailed before a judge by one perſon, who 
ſurrendered him to the Fleet of The plaintiff ſerved the ſheriff 
with a rule to bring in the body. On motion to ſtay proceed- 
ings againſt the ſheriff, a queſtion aroſe, whether, one perſon only 
being bail, the render was effectual or not? And the Court held, 
that it was not, and refuſed to {tay proceedings againſt the ſhe- 
riff; but afterwards 2 bail being put in and juſtified proceedings 
were ſtayed againſt him on payment of coſts, Plaintiff inliſted, 
that he had been delayed of a trial, and that the bail ought to be 


bound for the debt, and were too late to render; but Curia e con- 
| | tra, 


ſci. fa. was returnable on the gth of May. The i for attorney 


Vail. 
tra, becauſe the plaintiff had proceeded againſt the ſheriff as be- 
fore, and not upon the bail- bond. Parnes's Notes in C. B. 46, 


47. Paſch. 6 Geo, 2. Steward v. Biſhop. : 
37. The defendant was ſurrendered by his bail to B. R. priſon 


inſtead of the Fleet, by miſtake ; he was afterwards ſurrendered 


rightly, and the bail moved to ſtay proceedings upon the bail-bond. 
A rule was made to ſhew cauſe, which was afterwards diſcharged 
upon hearing counſel on both fides, the plaintiff having been de- 
layed of a trial, Barnes's Notes in C. B. 52. Paſch. 7 Geo. 2. 
Low v. Ravell. | | 

38. In an action upon a bail-bond, the defendant pleaded compe- 
rut ad diem, Iſſue was joined on nul tiel record, and at the day 
given for defendant to bring the record of the appearance into court, 
the defendant produced a record of bail and ſurrender thereupon, 
but one perſon only being bail, it was looked upon as no bail, and plain- 
tiff had judgment. Barnes's Notes in C. B. 171. Mich. 8 Geo. 2. 
Smith v. Randall. | 

39. The Court ordered the hour of the day, or true time of the 
defendant's ſurrender, to be entered by the filazer, in order that it might 
appear whether the ſurrender was made before or after the riſmg of 
the Court. Barnes's Notes in C. B. 61. Hill. g Geo. 2. Ling v. 
Woodyer, and citesthe Caſe of Maſon v. Bruce, Trin. 7 & 8 Geo. 2. 

40. Motion to ſet aſide execution againſt the bail, it appeared 
that the defendant was rendered, and the fame entered in the judge's 
book, but not in the bail-piece as uſual, the ſame having been taken 
away by the plaintiff's attorney, ſo that the render could not be 
entered thereon, The Court held the render to be good, and or- 
dered the executions to be ſet aſide, with coſts. Rep. of Pract. 
in C. B. 123. Mich. 9 Geo. 2. Knight v. Winter. 

41. Moved to vacate a render, becauſe the defendant would not 
pay the fees, which were not demanded till after the render made, 
Cites 2 Keb. 2. that it is not a complete ſurrender till it be entered 
on record, Ordered, that the entry of the render in the judge's 
book be ſtruck out. Rep. of Pract. in C. B. 131. Tin. 10 Geo. 2. 


Huckle v. Ambroſe. 


(A. a) Of the Bail's rendering the Principal. At 


what Time. 


I, AFTER a capias againſt the principal returned non «ft in- 

ventus, and a ſci. fa. againſt the bail returned nihil, anda 
2d ſci. fa. awarded, and then he brought in a principal; and per 
Popham, it may be very well, unleſs the firſt be returned warned, 
and judgment given thereon for the ſci. fa. otherwiſe it would be 
to little purpoſe ; wherefore the principal was received. Cro. J. 


109. Hill. 3 Jac, B. R. Hill v. Saundeford. 
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Rep. of 
Pract. in 


497 J 
C. B. 

129. S. 6. 
accordingly, 


2. After writ of error the bail cannot render the principal. Hob. - 


116. Pl. 142. Paſch, 14 Jac, Wickſtead V. Bradſhaw. 
6 


3. The 


457 Bail. 


3 But. 3. The plaintiff, ambaſſador for his maſter the King of Spain 
| ng fon 74 recovered in an action upon tne caſe z the defendant br ought error 
fa. nas e- and removed the record, and then upon the 24 jeire facias the bail 
turned n- brought in the body of the defendant. Reſolved, that the removing 
ly aad the of the record did not ſo ſtop the Court that they could not accept 


ancient . . a 
uſzze being of the body of the defendant in execution; and aiſo that the body 


woringin might be accepted only upon the firſt ſcire facias, and not upon 
the priac'- the 2d; but the clerks ſaid, that it was other wile in Popham's time. 
pal upon the : g 

ar ſci. fa. Mo. 850. pl. 1156. Paſch. 14 Jac. B. R. Don Serviente de 
the Court Acune V. Gittord. ; : ; 5 
diſallowed ; 
the bringing him inon the 2d fci. fa. Roll Rep. 371. pl. 24. S. C. and by Coke and Haughton 
the writ of error ſhall not ſtay the ſci. ta. againſt the bail. 

Roll J. fail, that out of indulgence to the ba l. it has been the uſe of latter times, that if the bail 
&o bring in the principal &-fore tee return of 27 ſcire focias, which was taken out againtt the bail, 
thereupon to diſcharge the bail; but anciently it was not fo, but it was then conunted too late to bring 
him in. Sty. 12+. Mich, 2: Car. B. R. Quaterman's Caſe. EP | 

Before the (ws fire faciasr's returned the bai: may diſcharge themſelves by render of the principal; 

r the attorney general, and not denied by the Court. 7 Mod. 77. Mich. 1 Ann. B. R. 1. Caſe ot 
Goodwin v. Hilton. S P. agreed accordingly. 8 Viod. 3. Paſch. © Geo. 1. 

Ihe practice of B. R. is, that where judgment is obtained againſt the prine pal, in ſuch caſe the 
bail may ſurrender him at any time before ibe return br wt ſci. fi. woere it; is afterwwards r:turned 

i. fect, or at any time before the return of the 24 ei. t-. wire two nivils are returned, Ard if 
the plaiauT proceeds by action of debt on the recugnizance, the bail may ſurrender the principal with» 
in 8 days after the return o: the writ. 8 Med. 3c. Hill. 11 Geo. in Cale of Strong v. How. 


r Ee have delivered him in execution, but he had protection during 
CAE, who Parcvament. Upon capias againſt him the ſheriff returned non elt 


T>is. cites 4. In debt, the defendant was condemned, and his bail would 


498 ] inventus. Scire facias iſſued againſt the bail, who brought in 
Rad a reyxa! the defendant, and prayed that he be in execution, and the de. 
9 fendant was committed in execution. Litt. Rep. 194. Mich, 
capias re- 4 Car. C. B. Bagwell's Caſe. 
turned non | . 
eit invents, and a fci. fa. returned againſt the bail, and before they pleaded they brought him in, 


and he was ccmmitted in <executica. 


If a render 5. By the courſe of C. B. the Court after ſcire facias returned 
be made up- receives the bod, ; but in B. R. after non eff inventus returned, 


on epi cor- , . 
pas returned they will not permit the bail to bring in the defendant ; per Har- 


wa cla. vey, and Brownlow the chief protnunotary; nor after 1mpariance, 
dn in as the reporter ſays he underſtands. Litt. Rep, 194. Mich. 4 
ei. fa. Car. C. B. in Bag well's Caſe. 
upon the re- | 
cognizance, or in debt upon the recognizance, for he bil may plead all the ſame plea: in debt upon 
the recognizance, that they may plead in {ci. fa. upon the recornizance ; but 1 rx off inveutu be 
returned upon the ca. ſa. the condition oi the recognizance is broken, and 2 renter can never atte 
be pleaded ; nor would the Court heretotore accept fuch a render, cites “  Cro. S. Alvfon v. 
Byiton ; but a great miſchief accrued from this practice; tor then they ſued ach. fa, r-turnable the 
next day, fo that the bai} had no time to bring in the body, to prevent which mifchie!, the judges in- 
dulged the bail {o far as to permit them to render the Hod upon the return of rhe tinit (ci. ta. if the cr. 
fa. was returnable de die in diem, cites 1 3 Cro. 618. But ij the ca fa. was returnable at be next 

men, then the bail was held ſtrictiy to render the principal upon the return of the ca. fa. ant not at- 
ter, cites ; Cro. 7;%. But when Popham was made Ch J. beck his faveur jo fer, as 19 ad. 
mit a render any time befere the return of the d ſei fa. or upon ive 2d ſedinte ura but this was dif 
allowed, cites {| 3 Bulſt. 8. Mo. 5 the Spauiſh Ambaſſador v. Gifford. But the practice in B. K 

See Z. pl. 3. Aliſon v. Diſton, S. C. | 6 

+ See B] pl. 4. Walmſley v. Havaac, S. C. | 

$ Sce ſupra, pl. 3. Doa Servicate D'acune v. Giff.id, S. C. q 
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Has continued, and is now uſed as Popham had eſtabliſhed it; fo that they always admit a render upon 
the return of the 2d ſcire facias ſedente Curia, or any time before. Soif /c7. feci be returned upon ihe 
Frft ſci. fa. then the render muſt be upon that return; but all the admitiances of theſe renders are ex 
gratia Curie, and not ex merito juſtitiz ; for the condition ef the recognizance is biken by the 
non-render upon the return of the ca. ſa. and ther:fore theſe renders can never be pleated, but the 
party muff be relieved by motion, It is ſaid, Litt. Pep. 194. that by the courſe of C. B. a render 
may be made after the return of the fci. fa. but the Court now doubted of that, and Cook Ch. Pro- 
thonotary ſaid, that the practice was always contrary. But Powell J. ſaid he remembered, that 
Mr. J. Twit4en cited a cafe in B. R. where the render was made pon the day of the return of rhe 
2d [ci. fa. but it was at a judge's chamber after the Cont was up, and that reuder was diſallowed. 
But Treby Ch. J. faid, that it ſeemed to be a good render. And Cook Ch. Prothonotary certified 


to the Court, that ſuch renders had been frequently allowed ; and a rule was made to f proceedings 
, 1 CE 5 7 © 


upon the ſci. fa. 


Clerk and Howard. | 


6. The Court was moved, that the bail to an action might be 
_ diſcharged, becauſe they had now brought in the principal, and it 
vas but one day after the return of the writ ; .but Roll Ch. J. 
anſwered, that it may not be, becauſe they come in upon the re- 
turn of the 2d ſcire facias, Sty. 425. Mich. 1654. Barker v. 
Wieſton. | 
7. In caſe a man abſconds; and his bail cannot find him, they 
Hall have a warrant or tipſtaff to take him out of White-Friars 
or other pretended place of privilege, in order to ſurrender him, 
becaufe he is a priſoner to the Court, and they may call him at 
pleaſure &c. per Ch. J. 2 Show. 202. Paſch. 34 Car. 2. Anon. 
8. Debt upon bond conditioned, hat J. F. ſhall appear coram 
Ju/ticiariis apud Wiftm. &c. The defendant pleaded, that before the 
day of appearance he did render himſelf &c. Upon a demurrer it 
was objected, that it was ill ; for where the condition of a bond is 
Ir appearance at a day certain, if he appear before it is not good. 
But the Ch. J. held, that if the party renders himſelf to the officer 
be fore the day of appearance, he is to fee that he appear at the 
day, either by keeping him in cuſtody, or letting him to bail, and 
if he does not appear, it ſeems to be the default of the plaintiff 
who had his body before the day of appearance. 3 Mod. 87. 
Mich. 1 Jac. 2. B. R. Pawley v. Ludlow. 


Ld. Raym. Rep. 156, 157. Hii!.3 & 9 W. 3. C. B. in Caſe of Wilmore v. 


2 Show. 413. 
Pawling v. 
Ludlow. 
S.C. adjudge 
ed tor the 
defendant, 
— Comb. 4. 
Hawley v. 
Ludlow, 

S. C. and by 
the Ch. ]. 
ſuch ſurren- 
der mall 
diſcharge 
the bail; 


for the body being rendered the arreſt has its effect. 


9. The Court will receive a render upon the return of the firſt 
ſci. fa. againſt the bail, and fo they.will uh, the 24 ci. fa. fo as it 
be done on the day of the return, either fitting the Cui t, or afterwards 
at a judoe's chamber; but though the Court does receive ſuch 
renders in favour of the bail, yet it is de mera gratis, and not de 
jure, and therefore the bail cannot plead ſuch render to a ſci. fa. 


brought againſt them. 3 Salk. 56. pl. 8. 


Court of B. R. and ſettled as law, that no render was good unleſs made after the riſine 
on the appearance day of the fei. fe 


all arreſts made, and proceſs ſetved, after N 
Rep of Prack. in C. B. 53. Trin. 2 & 3 Geo. 2, Vandereſh & al v. Waylet. 


10. Debt on the recognizance againſt the bail, who had reu- 
dered the principal before the return of the /atitat againſt them. 


The 


V or. III. Nn 


On a motion 
to ſet aſide a 
L 499 ] 
render made 
er the 
riſing of the 
Cowur!, it was 
declared to 
be the opi- 
ion of this 
of the Court 


i, returned ſcire feci, or of the 2d ſei. fa. returned nibil, aud fo 
the rifing of the Court on the return day, are mnregular, 
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The Court were of opinion that this is equivalent to a render 
before the return of the 2d ſci. fa, when the plaintiff proceeds 
that way, and ruled to enter an exoneretur on the bai] piece 
notwithſtanding the plea, replication and demurrer before this 
motion. Carth. 515. Trin. 9 W. 3. B. R. Dodfon v. King. 
11. At the end of Hill. Term 13 W. 3. Holt Ch. J. ſaid, 
that the judges had made a rule that if the plaintiff in the origi- 
nal action brings debt agarn/? the bail upon their recognizance, 
the bail ſhall have 8 days after the return of the writ to render the 
principal; and if there are but 4 days in the following term aſter 
the return of the writ, he ſhall have 4 days in the following term. 
Ld. Raym, Rep. 721. Hill. 14 W. 3. in Caſe of Milner y, 
Petit. | | 
The princi- 12. Bail may render the principal when they pleaſe, and may 
by cannot, take him up on a Sunday, and render him the next day; per Cur. 
. 6 Mod. 231. Mich. 3 Ann. B. R. Anon. 5 


efier ples 

pleaded. | : i 

Agreed. 7 Mod. 85. Mich. 1 Ann. B. R. in Cafe of Hall v. Hill. 

The bail 13. The Court he'd, that in an action of det upon a recogni- 
. er ren Zance the bail have till the r:/ing of the Court on the appearance-day 
. — of the writ to render the defendant. Rep. of Pract. in C. B. 


or en the ap- 23. Mich. 8 Geo. 1. Wright v. Dingley. 


Deararce- N | 
day of the return of the ation en the recognizance, where plaintiff proceeds that way; or if the 


proceedings againſt them be by ſci. fa. before or on the appearance-day of the return of the ſci. fa. 
fitting the Court in caſe of a /ci. feci returned, or the appearanee-day of the return of the 2d ſci. 
fa. fitting the Court, in cafe of 2 nibvils returned. Barnes's Notes in C. B. $3. Paſch. 12 Geo. 2. 


in Cafe of Deriſley v. Deland. 


14. An action of delt was brought on the recognizence againſt 
the bail, the writ was returnable the efſeign-day of the term, and 
the principal was ſurrendered, and an exoneretur entered on the 

| bail-piece the 14th day of Jan. ſo it was moved that the bail 
might be diſcharged, and they were diſcharged accordingly, 8 
Mod. 340. Hill. 11 Geo. in Caſe of Strong v. How. 

15. After notice of a writ of error, the plaintiff cannot take 

out a Capias againſt the principal in order to proceed againſt the 


bail; and a refolution 4 Ann. to the contrary was thought 


per Raymond Ch. J. to be againſt reaſon. Gibb. 175. Mich. 
4 Geo. 2. B. R. Sweetapple v. Goodfellow. - 
16. A motion to diſcharge a judge's ſummons to ſtay proceedings 


on a bail-bond on a ſuggeſtion that the defendant had ſurrendered 


himſelf in diſcharge of his bail. It appeared that exception was 
talen to the bail, and that the render was made before juſtification, 


ſo that the ſame was irregular, and did not warrant the ſuggeſtion | 


in the ſummons, wherefore the Court ſet the ſame aſide. Rep. 


of Pract. in C. B. 58. Mich. 4 Geo. 2. Gwinnell v. Procter. 


(B. a) 


„ ß 2 


* 


Bail. 


(B.a) Puniſhment of refuſing Bail, where it 
ought to be granted; or taking inſufficient Bail. 


. EBT upon the ſtatute 23 H. 6. tam quam Se. for that 

the plaintiff being arreſted in a ſuit in the Court at Notting- 
ham, and there committed to priſon, offered ſufficient bail to the 
mayor, keeper of the ſaid priſon, which bail he refuſed to accept, 
and kept him in priſon contra formam ſtatuti. Upon nil debet 
pleaded, the plaintiff had a verdict. It was moved in arreſt, that 
the ſtatute of 18 Eliz. cap. 5. that no action {hall be brought, 
for any penalty on any penal ſtatute] but by information or 
original writ, and not otherwiſe ; whereas this is by bill of debt, 
and therefore judgment was given for the defendant, though it was 
urged that the plaintiff here was the party grieved. Cro. E. 70. 
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Mo. 247. 
pl. 290. 
Ude ſon v. 
the mayor 
of Notting- 
ham, S. C. 
per Cur. ac- 
cordingly 

2 Inſt. 
194. Cites 
Wideſton 

v. Clark, 
S. C. that 
by reaſon of 
the negative 


words in the 
ſaid ſtat. 18 
_ Eliz. it was adjudged: that the action being by bill, and not by information or original, quod querens 
nil capiat per billam. Citcd as adjudged accordingly in Caſe of Woodſon v. Clark, S. C. 
Arg. 6 Rep. 19. b. in Gregorie's Caſe. ————S. C. cited by the name of Winiſton's Caſe, Sty. 381, 
382. And Roll Ch. J. ſaid it does not appear whether the ftat. 15 Eliz. cap. 5. intended to ouſt 
B. K. of its juriſdiction or not, but it is left at large in the ſtatute, and he thinks it an original action; 
and that PLAT's Cass is, that an original action may be by bill; and he conceives that the ſtatutes 
intended only to exclude inferior courts, and the conſtant courſe is, that the party being in cuſtodia 
mareſchalli, he may be proceeded againit by bill; and we will not ſuffer this court to be excluded from 
itz juriſdiction by obſcure words in the ſtatute: And in the principal caſe there gave judgment 36 
cordingly for the plaintiff, Niſi. Paſch. 1653. Hill v. Dechair. 


Pl. 36. Mich. 29 & 30 Eliz. B R. Widdow v. Clerke. 


2. In falſe impriſonment the defendant fuſtified under a latitat. 
The plaintiff in his replication conſeſſad the latitat ; but farther ſet 
forth, that after the arreſt, and before the return of the writ, he 
tendered ſufficient bail, which the defendant refuſed, Upon iſſue 
joined it was found for the plaintiff. It was moved that though 
it is an offence in the defendant to refuſe bail, yet it is not within 
the ſtatute 23 H. 6. cap. 10. becauſe a ſheriff's bailiff is not an 
officer intended in that ſtatute, and the taking being by lawful 
proceſs, he could not be a treſpaſſor ab initio. Said per North 
Ch. J. if the writ and warrant are good, then the refuſing bail 
is an offence within the ſtat. 23 H. 6. and a ſpecial action on the 
caſe had been the proper remedy againſt the ſheriff, but not againſt 
the officer. 2 Mod. 31. Paſch. 27 Car. 2. C. B. Smith v. Hall. 

3. Where the ſheriff takes inſufficient bail, and the plaintiff L4. Raym, 
will not accept them, he is liable to an actien as well as to amercia- yy Xp 
ments; per Holt Ch. J. 1 Salk. 99. pl. 6. Hill. 10 W. 3. by Holt Ch. 
Etherick v. Cooper. | | 


Holt Ch. T. 
faid it had been adjudged in Ch. J. Glin's time, that if the ſheriff takes inſufficient bail, and 4 
not the party at the return of the writ, an action would lie againſt him; but the contrary has been 
ſince held in C. B. It was indeed alw.iyzs agreed, that an attion would net lie for ta ang inſuffic ent 
bail ; but it was not ſettled whether it would not lie fer raking inſufficient ball and not having the 
Party at return of the writ ; for though the ſtatute commands him to take reaſonable bail, yet it 
he has not the party he ſhall be amerced, and the ſtatute does not exempt him from that. 6 Mod. 1a. 
Hill. 2 Ann, B. R. in Caſe of Grovenor v. Soame. | 
Nn 2 | 6 it 
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5 do Þ 


Bail. 


4. If a priſoner, that is bailed by inſufficient ſuretics, appears ac- 


. cording to the condition of the recognizance, it ſeems that thoſe 


who admitted him to bail are ſafe, inaſmuch as the end of the law 
is anſwered, and the appearance of the priſoner as effectually 
procured by ſuch ſureties as if they had been ever fo ſufficient. 
2 Hawk. Pl. C. 89. cap. 15. S. 6. 


{ 501 J (C. a) What Recovery againſt the Bail ſhal 1 be a 


Diſcharge of the Principal. 


I. SCIRE facias to have execution of damages recovered, in 

an appeal the defendant pleaded that after judgment the 
plaintiff brought a fci. fa. againit the bail, and had judgment and 
execution awarded againſt them; upon demurrer this was ad— 
judged no plea, becaule the defendant did ut pew that the plaintir” 
was ſatisfied by the execution againſi the bail, for he may alwas 
charge the principal till he is ſatisfied. Cro. J. 549. pl. g. Mich, 
17 Jac. B. R. Freeman v. Freeman. | 


(D. a) Declaration. 


1. DE BT upon recognizance entered into by the bail, the plain- 

tiff declared that in Mich. Term he had judgment again/t 
their principal, and that in Eaſter Term before the defendants became 
bail by recognizance conditioned &c. in plactto pred” ; but did nt 


ſet forth, that there was any action pending in Eaſt. Term; but per 


Cur. the common form is ſo upon a ſci. fa. againſt the bail, and 
the like may be in an action of debt upon the recognizance, 
6 Mod. 159. Patch. 3 Ann. B. R. Perkins v. Chaterton. 

2. In debt uon a recognizance 17 bail, the plaintiff had declared 
in the ſhort manner now practiſed, without ſetting out the condition 
of the recognizance; the Court declared no opinion, but ſeemed 
inclinable to think that the condition of the recognizance does not 
eperate by deſcaſance, but in part of the recogntzance itſelf, and that 
the plaintiff ought to ſet out the condition in his declaration; and 
ordered the plaintiff to file the record of the recognizance, but 
zave him liberty to withdraw his former declaration, and declare 
de novo if he thought fit. Notes in C. B. 248, 249. Hill. 
6 Geo. 2. Androven v. Baſſen. 

. Plaintiff declared on à recignixance of bail, without ſetting 


ferth the condition, defendant demurred generally, Court gave 
zudgment for the plaintiff; the recognizance in the declaration 


does not appear to be conditional, but abſolute; if conditional, 
defendant might have pleaded nul tiel record, Notes in C. B. 
246. Mich. 11 Geo. 2. Croſſe v. Porter, 


(E. a) 


the ſheriff of 


(E. a) Pleadings. In General, 


1. IT is no p/ea for the bail to ſay that the principal was arreſted In ſci. fa, 


at another man's ju1t, and had to priſoan; for which reaſon he _— the 
C ali, they 


could not render him. Arg. 2 Mod. 28. cites 22 E. 4. 27. pliaded in 

| | Sar that the 

plaintiff bad arreſted the principal in an inf rior court, by reſon wherenf they could nat bring the 

body into court. This was adjudgedno plea; for they might remove the bady with an habeas corpus 
cum cauſa, ® or pay che condemnation-money in the inferior court, and ſo diſcharge the party from 

thence, and bring him into court. Mo. 4-3. pl. 524. Pafch. 37 Eliz. B. R. Marihall v. Vincent. 

3 | | / | 2 

2. Bail was given that A. upon 8 days warning, fhall appear ts Cro. J. 45. 

any action to be brought by B. for juch a debt; and if A. jhall be pl. 14.5. C. 
condemned in the ſuit, and not pay it, then the bail would anſwer B. Court held 

the condemnation. B. brought action againſt A in which A. wag accordingly, 


condemned, and did not pay, by reaſon whereof B,ybrought debt ele 
Y was given 


_ againſt the bai] upon the recognizance, and ſet forth the ſuit againſt y;ar jugg- 


A. and the condemnation, and that he had not ſatisfied it; but ment be en- 
ſhewed not that A. had 8 days warning to appear to the action; d tor the 
| | 4 D Z ? detendant ; 
and Fenner and Yelverton held that he nced not ſhew it; but but by di- 
Popham, Gawdy, and Williams were of the contrary opinion; rection of 
for A. is an eſtranger, and the bail is bound only to anſwer ſuch 5 
condemnation in ſuch action only as ſhalt be brought upon the 8 was ditcon- 
days warning given; for that is the ground of all, and there is tinued, and 


no reaſon that A. by his voluntary appearance, without 8 days e deten 


- * . . ” dast ap- 
warning, ſhould prejudice his bail. Brownl. 85. Mich. 2 Jac. peared to a 
Hargrave v. Rogers. new action 
15 2 —— Yelv. 


52. S. C. in totidem verbis with Brownl. Cro. J. 97. pl. 27. Mich. 3 Jac. S. C. ſays the plain- 
tiff replied that he gave notice, and found for the plaintiff; and that it was moved in arreſt of judg- 
ment, that this recognizance was not well taken, it being before an action brought. But per Cur. it 
is the courſe to take ſuch recognizance where the cauſe is removed by Hab. Corp. and this Court ought 
to take conuſance of the courſe of the Court of C. B. but notwithitanging that aud ſeveral other ex- 
ceptions, the plaintiff had judgment. 


3. In ſci. fa. againſt the bail, the defendant plraded, that the Mo. 778-ph 
principal was dead before the ſci. fa. brought. Upon a demurrer |, hiv bo 3 


becauſe he did not allege when he died, nor that he died before the S. C. cited 


api 9 ain/? him lea was held ill; per tot. Cur. Hurt. 47.— 
capias brought againſt , the ple 1 5 


Cro. J. 97. pl. 26. Mich. 3 Jac. B. R. Williams v. Vaughan. Poph. 86. 
Sty. 324. Ars. 8. P. 


cited Arg. 2 Mod. 28. 


4. The principal was in execution, and a committitir entered, and 
after a ſci. fa, was brought, and two n#hils returned againſt the ' 
bail, and judgment upon the ſci. fa. and now they come and move 


to ſet it aſide, but the Court would not, it being the act of the 


Court, and the party /hould have come and pleaded it upon the ſcire 
facias. Skin. 129. pl. 16. Trin. 35 Car. 2. B. R. Anon. 

5. In ſcire facias againſt the bail, they plead in bar, that aſter 
judgment yo the principal a ca. ſa. ae againſt him, directed to 
andan, whe returned Non. eft inventus, and thereupon 

N n 3 a 2 
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a feflatum ca. ſa. . ſted againſt him to the Serif of Surry, upon 
which he was taken in execution, and detained until the plaintiff 
himſelf required the ſheriff to aiſcharge him. Upon demurrer it 
was adjudged for the plaintiff, for the replication only alleging _ 
that no ſuch ca. ſa. iſſued to the ſheriff of S. the defendant t 
not to have rejoined that fuch writ did iffuc, but ſhould have taken iſſue 
thereon; tor his rejoinder only affirms what he had before alleged 
in his plea in bar, and ſo is only an addition of ſuperfluous mat- 
ter of fact. 2 Lutw. 1269. Mich. 3 Jac. 2. Sparks v. Cole. 

6. Upon a 2d ici. fa. returned againſt the bail they demurred, 
for that there was a variance between the recogntzance and the re— 
cord of the judgment, for the recognizance was, that the defendants 
became bail for the principal at the ſuit of the now plaintiff, which 
mult be intended a ſuit in his own right; but it appears by this 
ſci. fa. that the judgment was obtained by him in an action of 
debt as admini/trator, and ſo not the ſame action to which the de- 
fendant was bail; ſed non allocatur. 2 Lutw. 1279. Trin. 
[ 503 J 4 Jac. 2. C. B. Baxter v. Peach. | 


— age 7. A writ of error depending on the principal judgment, here 
is no plea; is no plea for the bail; per Holt Ch. J. Comb. 285. Trin. 6 W. 
for the writ & M. in B. R. Davenport v. Iſrael. | 

of error 


upon the principal judgment does not affect the recognizance. Comb. 295. Mich. 6 W. & Il. in 


B. R. Anon. 

Aﬀrer capias returned againſt the principal, though writ Ferrer be brought, yet plaintiff may 
proceed 2gainit the bail; for the writ of error dees net ſuper/ede the recegnixance; per Cur. 12 
Mod. 567. Mich. 13 W. 3. Dundee v. Petty. 


8. H. being committed for ſuſpicion of high treaſon was bailed 13 
* here the fir/t day of this term, and now his bail moved, that 
the recognizance might not be eſtreated, alleging by affidavits, that he 
was violently taken out of his houſe in the night by a party of French, 
who carried him into France. The attorney general oppoſcd it, 
and faid, it would be made appear this was done by his own con- 
trivance to avoid the riſque of a trial. Holt Ch. J. ſaid, that if 
it can be made out that he helf was conſenting, the recognizance 
is forfeited ; yet if we ſhould eftreat it now, they will afterwards 
come and controvert it in the Exchequer, therefore the better 
courſe is to award a ſci. fa. againſt the bail, whereupon the 
merits of the cauſe will be finally determined ; for it will be a 
good plea, if true. Comb. 385. Mich. 8 W. 3. B. R. Hunt's 
Caſe. | | 

9. In debt upon a bail-bond, the defendant pleaded the ſtatute 
of 23 H. 6. cap. 10. and ſhewed an arreſt of a wrong writ. The 
plaintiff replied, and ſhewed the right writ, and traverſed the wrong 
writ. The defendant demurred; and exception was taken, that 
the plaintiff ſhould not have traverſed the wrong writ. Holt Ch. J. 
faid, the plaintiff has no need to 2 the wrong writ, but only 
to reply the right writ, and rely upon that; For it may be, there 
were two writs, 2nd the defendant might be arreſted by virtue of 


2 writ returnable die Martis &c. and then another writ might come 
to 


Bail. | 503. 


to the ſheriff returnable die Mercurii, which coming to his hands 
when the defendant was in cuſtody, amounts to an arreſt in law, 
and he might give a bail-bond to appear upon it, therefore the 
traverſe is not ſo good But the plaintiff had judgment. Ex rela- 
tione M'ri Jacob. Ld. Raym. Rep. 562. Paſch. 12 W. 3. Anon. 
10. The bail to the action may plead an uſurimus contract, 
though he be not privy to it; per Holt Ch. J. 12 Mod. 493. 

Paſch. 13 W. 3. Anon. | 
11. In debt on a bail-bond, if the defendant has put in common 
bail, he cannot plead that he has put in common bail, but compe- 
ruit ad diem; for he 7 plead according to the operation which 
Salk. 8. Mich. 6 Ann. B. R. in Caſe of 


things have in law. 1 
Stroud v. Lady Gerrard. 
12. In aſſumpſit againſt El:z. G. defendant pleads in abatement 
that her name is Honoria and not Eliz, Plaintiff replies, that impo- 
ſuit common bail by the name of El:z. and prays judgment if /he ſhall 
ſay that ner name is not Eliz. And per Cur. the putting in of bail 
is the act of the Court, and not of the party, and therefore cannot 
eſtop her; but the defendant appearing by that name may eſtop 
herfelf, and bail is an appearance as well as bail, but then it ought 
to be pleaded as an appearance if the plaintiff will ye it as an eſtop- 
fel. I Salk. 8. Mich. 6 Ann. B. R. Stroud v. Lady Gerrard. 
13. Variance between the ſci. fa. and the recognizance of bail 
cannot be aſſigned for error, unliſs oger of the recagnigance was de- 
manded bels, becauſe in ſuch caſe the recognizance 1s no part 
of the record before the Court; and the Court being of this opi- 
nion gave judgment for the defendant in error, niſi. 10 Mod. 
444. Trin. 5 Woo. I. B. R. Anon. | vos ] 
14. Judgment was had againſt the principal, and a /c:. fa- S. P. and 
cias was brought againft the bail of Thomas K. by the name of ohn _ ee 
K. and after 2 nihils returned the bail were taken in execution. me principal 
It was moved, that upon this the bail be diſcharged, and fo they and bail | 
were. 8 Mod. 113. Hill. 9 Geo. 1723. Atwood v. Beach. 1 
| k ment; the 
Court were of opinion, that the bail could not plead this miſnoſmer in abatement though the prin- 
cipal might, and ſo a rule was made to antwer over. 8 Mod. 289, 290. Trin. 10 Geo. 1. Addi 


ſon v. Paterſon, 
But per Cur. if the ci. fa. had been returned ſcire feci, they could not be diſcharged, becauſe they 


Might have pleaded this matter in abatement. Ibid. 


(F. a) Pleadings. * 

Can — 

1. IN ſcire facias the bail pleaded that the principal had paid the , Lac des, 
pl. 269. 


condemnation money to the plaintiff, according ts the condition 5 
. 1 . ; . . C. and 
of the recognizance ; per Cur. it was ruled no piea without plead- the whole 
ing payment of record; for the condition 1s, that the defendant Court _ 
{ball ſatisfy the debt, or otherwiſe the ſureties would do it, which IND 
Nn4 | 6 
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without al. js to be underſtood ſatis faction of record. Cro. E. 132. pl. 6. 
a 16 Lv, Paſch. 31 Eliz. B. R. Ordway v. Parret. 

ects; for © | 1 
if this ſhould de ſuffered, everx man ſhould be inforced to try his action twice, and fo the plea was 
diſallowed. But the recognizance was, that if the principal was condemned, he ſhould pay the 
debt within ſuch a time or render his body. A ſci. fa. was brought againſt the bail, who pleaded 
pay meat bi the principal before the day in the recognizance, this was held a good plea without ſpe- 
Ccialty, tor the recognizance as to them was but as an obligation with a condition, upon which they 
might well plead performance; but the party in the ſci. ta. upon this recovery cannot plead it, ex- 
cept atis faction be acknowledęted on record, for by nude payment he ſhall not avoid matter of record. 
Ceo. E. 233 pl. 5. Paſch. 33 Elz. C. B. Brunkhorne's Caſe. 


6 


1 Med. 24. 2. Scire facias againſt the bail, who pleaded that before the re- 
Bre! , turn a cabias was brought againſt the principat, whereupon he was 
and the taken at H. and detained in prijon, quouſque pofiea he paid the money ; 
not ſaying the plaintiff replied, a ee the defendants demurred, and the 
1 1 on plaintiff had judgment, becauſe the defendant did net allege any 
* EN place where the money was paid. Vent. 49 Mich. 21 Car. 2. 
fav !r. B. R. Peril \ Shaw. 

Upon a ori? | | 

of error Drought, the bail entered into a recogrizance, that H ν gent i: affirmed, te pay the money: 
a {ci. fa. was brought on this recognizance, and the defendant pleaded payment of rhe moncy ; but the 
plea was ruled to be :11 for wart of a dene. Lev. 246. Irin. 2 Car. 2. B. R. Allen v. Cutler. 
Keb. 396. pl. $2. S. C. but S. P. docs not appear. 


2 Keb. ». 3. Scire facias againſt the bail, who pleaded, that the principal 
257 525 * paid the debt ad diem inpetrations brevis. Upon demurrer it was 
S. C. ans 9hbjecled, that it was ill, for it ought to have been pleaded to be 
Ee Court paid before a Ca. fa. taken out, for, as it is, perhaps the recognix- 
„ ance may be forfeited, but held to be well enough, and the bail 
w_ betcre have time to fave themſelves before the return of the 2d ſci. fa. 
the ſci ta. Vent. 262. Mich. 26 Car. 2. B. R. Burfoot v. Peal. 


brought | | 
might well be pleaded by the bail, but in this cafe, it being for a juſt debe, the Court gave leave to 


diicontihue. 


4. In ſci. fac. upon a judgment againſt the principal for 35 l. 
63. 8 d. the bail pla, that the principal 2 the judgment paid 
the plainti 34 l. i: ſatisſſction of the debt due on the judgment, 
which be accepted; npon Cemurrer it is adjudged ill, becauſe the 
D 505 J] bail fha!l not plead payment of a lh ſum in ſatis faction after the 
money is become duc. 2 Lev. 212. Mich. 29 Car. 2. B. R. 

Holmes v. Brown. | 2 
5. Bail plcads payment here the return of the 2d ſci. fa. and 
ill; for the recoguizance is broke before ſuing the iſt ſci. fa. 12 
Nod. 112. Hill. 8 W. 3. Coniers v. Manucaptors of Rawlins. 
G. brought 6. In ici. fa. upon the recognizance, the bail pleaded payment 
. by the principal, before the return MH the 2d ſci. fa. againſt the bail, 
defendant but reſolved that the plea was fil; becauſe in ſtrictneſs of law, 
as bail ro the. recognizance was forfeited by the ſuing out of the firſt ſci. 
IS. in an fa. againſt the bail. Ld. Raym. Rep. 157. at the bottom, Cites 


con p - iſ om : 
brand ht by it as Hill. 8 & ꝙ W. 3. B. R. Conyers v. Man and Rawlins. 

the plahuiff ; 

C. — him in the Palace Court, wherein the plaintiff obtained judgment; and this /c7, 
= | Was 
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was e etui cauſe why the plain'iff ſhould net have execution generally, &c. he def-ndant p/cade 
payment by the principal, before the return of the 2.4 ſci. fa. which was agreed to be a bad plea, be- 


cauſe the rec gnizance was toricited by the return -of the 11t tci. fa. the plaiatiff ſemurte, and ad- 


judged that the ſci. ta, ought to abate, Ld, Raym. Rep. 216. Eait. 9 W. 3. Guilliam v. Huf. 


A recognizance in an inferior court was, that the defendant 
ſhall not withdraw nor abſent himſelf from the execution of the j ud 
nent; per Holt Ch. J. if the defendant pays the money, that is an 
execution of the judgment, and conſcquently the recognizance is 
performed; but if a ca. ſa. be returned non eft inventus, and the 
money is not paid, then the defendant hath withdrawn and ab- 
ſented himſelt from the execution, and the bail may plead pay- 
ment by the principal; to which Powell J. agreed, and judgment 
affirmed. 2 Ld. Raym. 1224, 1225. Hill. 4 Ann. Kead v. 


Charnley. 
Releaſe. ; 


8. In ſci. fa. the bail pleaded in bar that the plaintiff, aſter bail Cro. E. 
put in, and before judgment, releaſed to him all demands; the plaintiff 4, — nag 
demurred, Gawdy and Popham held it to be no bar, becauſe it liz, B. R. 
was only a poſſibility ; but Clench and Fenner e contra, becauſe S. C. but 
the recognizance was acknowledged before the releaſe, and the _ _ 
uncertainty reſts only upon the condition thereof; & adjornatur. id. 
Mo. 469. pl. 672. Mich. 39 & 40 Eliz, Howe v. Marſhall. $79. pl. 3. 
©. P. held accordingly by Gawdy and Popham.;z but Fenner and Clench e contra, as in Mo. — that 
aſterwards Clench (as the reporter ſays he heard) changed his opinion, and agreed with Popham and 
Gawdy, whereupon (repugnante Fenner) judgment was given for the plaintitf. 5 Rep. 70. b. 


Paſch. 34 Eliz. Hoe's Cale, S. C. adjudged ne bar. Goldlb. 160. pl. 58. S. C. adjudged ac- 
cordingly. | 
| KRenger. 
— 


9. In ſci. fa. the bail pleaded, that after the judgment the prin- la ſcire . 
cipal came into Court and rendered himſelf in diſcharge, but that ©"? — 
the plaintiff refuſed to have him :n execution; the plaintiff denied the OG has 
rendering of himſclf. It was reſolved that the plea was ill, for the the prini- 
bail being on record, the render of the detendant to priſon muſt 1 
be likewiſe of record, and therefore the bail ſhould have concluded ft, wie 
this plea prout patet per recordum, and the other nul tie] record, den. in 


But the reporter ſays that his opinion is, that though a man thus ditcharge, 
; Ec. the en- 


refuſed to take the defendant in execution upon his yielding, and ay was 7 


that entered on record, yet he may after take him by ca. fa. for re42i4ir/e 

it is but a forbearing for a time, and not a renouncing or a - 
j . © tionem a- 

releaſing his own act of execution, when he ſhall ſee cauſe. Hob. ,ucaprerum, 


210. pl. 267. Mich. 15 Jac, C. B. Welby v. Cunning. & bac pa- 


rat" eff ve- 
rifcare. Plaintiff demurred, for that it ſhould be prout patet per recordum ; Keeling J. ſaid, that 


though the committitur is entered on record, yet the party is not eſtopped to ſay, that che principal is 


not in priſon, and it ſhall be tried by the country, and the record is only evidence, and not concluſive. 


The book ſays quære; for there are precedents of entries both ways. Sid. 216. pl. 19. Trin. 16 


Car. 2, Middleton v. Manucaptors of Silveſter, 


10. Where a ca. ſa. again/? the principal is returned non eft in- | 506 } 
8 


ventus, 


. 
— — — 


2 2 — — 
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As ta the 
Freceſ; and 
Preceedings. 


But upon 
l:=e matter 
being ſhewn 
to the Court 
and that bail 


Bail. 
ventus, the bail cannot plead a render, but mu/? be relieved upon & 
motion; tor the admittances of all ſuch renders are ex gratia Cu- 
riæ; and not ex merito juſtitiæ; for the condition of the recog- 


nizance is broken by the non-render upon the return of the ca. fa. 


Ld. Raym. Rep. 156, 157. Hill. 8 & g W. z. Wilmore v. Clerk, 


11. In error by the bail it was aſſigned that judgment was 
given againft him, where no capias was awarded againſt the prin- 
cipal before the ſci. fa. was awarded againſt him; it was held 
that the writ of error well lay for the bail and the judgment in 
the ſci. fa. was reverſed. Cro. E. 733. pl. 65. Mich. 41 & 42 
Eliz. in Cam. Scacc. Price v. Price. | | 


was taken, therefore prayed to be diſcharged ; Wray J. ſaid, they ſhall be put to the writ of error, 
for deing but error in proceis we may reverſe our own judgment. 4 Le. 36. pl. 99. Mich. 27 Eliz. 


B. R. Anon. 


Jo. 396. pl. 
&- S. C. but 
S. P. does 


nat appear. 


12. A. brought debt againſt D. and recovered in B. R. then 
D. brought error in Cam. Scacc. and found ſureties to proſecute 
with effect; afterwards for not proſecuting, Sc. à ſci. fa. was 
brought againſt the plaintif in error, who appeared and was ta- 
ten in execution, and now a ſci. fa. was brought againſt the bail; 
it was moved that they were diſcharged by the appearance of the 
plaintiff in the writ of error; per Coke, rf this bail upon the 
writ of error are of the nature of bail at common law in 
an action, they are diſcharged, but it is otherwiſe if they are 
bail for the debt; but ordered this matter to be pleaded, and 
then they would adviſe. Roll Rep. 3b1. pl. 13. Paſch. 14 Jac. 
B. R. Aſkew v. Downes. | 

13. Error by the bail of the principal judgment, and alſo of judg- 
ment upon the ſci, fa. & redditione executionis ſuperinde, and was 
aſſigned in the judgment in the ſci. fa. againſt the bail was, that no 
capias was awarded again? the principal; all the judges, except 
Hobart, held that it is all one in B. R. and C. B. that a capias 
ought to be againſt the principal, and returned non eſt inventus, 
otherwiſe no ſci. fa. ought to be againſt the bail; for if the prin- 
cipal be taken on the capias or he renders himſelf, no execution 
ought to be againſt the bail. Cro. C. 481. pl. 4. Mich. 13 Car. 
B. K. South v. Griffith. | 

14. A ſci. fa. was brought againſt the bail for the plaintiff in 
error, who pleaded, that the plaintiff in error did nat proſecute it 
with effeft ; the plaintiff in the ſci. fa. replied proteſtando, that he 
did not proſecute the writ of error with effect, pro placito, that the 
judgment was affirmed by the fuſtices of C. B. and the Barons de Gradu 
ee la Ciife, © hoc paratus eſt verificare per recordum; the detendants 
demurred, becauſe it was net alleged that 6 were preſent when the 
judgment was affirmed, which is expreſsly required by the 27 Eliz. 
cap. 8. ſed non allocatur; for the defendants fbauld then have 


pleaded nul tie! record, for if there were not ſix their proceedings 
| were 
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were coram non judice. Vent. 75. Paſch. 22 Car. 2. B. R. Bar- 
ret v. Milward. | 

I5. In ci. fa. by adminiſtrator, the bail pleaded that the teſtator 
did nat fue out any capias againſt the principal, and does not ſay that 
either the inteſtate nor adminiſtrator did; for if the adminiſtrator 
did, it is well enough; the Ld. Ch. J. ſaid, that perhaps this 
prima facie may be good, and if the adminiſtrator has ſued out 
any capias it may come properly on his part to allege it. Freem. 
Rep. 338. pl. 418. Trin. 1673. Menate v. Coltlo. 

16. Sci. fa. againſt the bail of H. they pleaded that the original 
was laid in the county of York, in which action fo laid, there was n9 
Judgment againſt H. but that the judgment upon which thts ſci. fa. was 
brought was had againſt the ſaid H. on an ati laid in the county 
of the city of Yark, &c. and fo the bail not liable. The Protho- [ 507 J 
notary being aſked informed the Court, that though by the 
courſe of the Court the plaintiff might declare in other courts 
againit the ſame parties, and the judgment would be good, yet by 
ſuch variation of the county, the bail is diſcharged, and not liable 
to the damages in the new declaration, and judgment was given 
for the defendant. 3 Lev. 235. Trin. 1 Jac. 2. C. B. Yates v. 
Plantin. | | 

17. Sci. fa. againſt the bail, upon a recognizance conditioned, The den- 
that if judgment ſhould be had againſt the principal that he ſhould e _ 15 
pay the money, or render his body to priſon; the plaintiff ſet forth —— 
that he had recovered, &c. but that the principal did not pay the ebrained an 
money or render himſelf ; the bail pleaded, that there was no de . 
claration delivered againſt the principal within two terms after the 1 
recognizance; upon demurrer the plaintiff had judgment; for terms was 
though by the courſe of the Court, if the defendant lie in priſon 8 
two whole terms, without any declaration againſt him, he may the plaintiff 


be diſcharged by a rule, yet if a declaration be afterwards deli- delivers his 


vered, and judgment thereon, *tis good, and the bail will be liable. 3 


2 Vent. 143. Hill. 1j& 2 W. & M. C. B. Dod v. Dawſon. ment 

| by default, 
and a ſci. fa. being brought againſt the bail, they pleaded that there was no declaration delivered 
within two terms after the action commenced ; but the Court upon demurrer held the bail liable in 
caſe the plaintiff declares ſoon after the injunction diltolved. 3 Mod, 274. Hill, 1 W. & M. in 


B. R. Doe v. Dawſon. 


18. In ſci. fa. againſt bail, the defendant plbeaded that ns ca- 
pias iſſued againſt Principal; the plaintiff replied that a writ of 
error was ſued, and therefore he could not ſue a capias, &c. the de- 
ſendant demurs ; and per Powell Juſtice, error upon the principal 
judgment is no bar to hinder the ſuing of a capias in order to 4 
charge the bail, and it was ſo adjudged in this Court very lately; | 
judgment for the defendant. Ld. Raym. Rep. 342, 343. Paſch. 
10 W. 3. Ward v. Bendall. 

19. M. and W. were bail for J. S. at the ſuit of R. who ob- 

tained a judgment for 200 J. AV. died, and a ferre facias was 
brought againſt bis executrix and IA. the other bail. Afterwards 


4 2 
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a 2d ſci. fa. iſſued, and 2 nihils returned. Judgment by de- 
fault was againſt W. The executrix prote/tando that ſhe had 
ful) adminiflered, and had not aſſets, pleaded in bar that there was 
ns ca. ſa. againſt the principal before the firſt ſci. fa. Plaintiff replied 
that he did 2 a ca. ſa. againlt the principal, returnable Craft. 
Trin. upon which the ſheriff returned non e inventus. The defen- 
gant proteſtando that the replication was inſufficient, rej9ined that 
ca. fa. was delivered to the ſheriff after Craſ?. Trin. and after the 
I ſcire facias iſſued, &c. and traverſed that it was delivered to the 
fher:ff at any time bejore the return thereof. Upon demurrer it 
was adjudged that the 8 of the time was not material; for 
if the writ is actually out, and the ſheriff makes a warrant before 
it is delivered to him, it is legal. 2 Lutw. 1283. Mich. 10 W. z. 
C. B. Redman v. Idle. 
1 14. 20. Sci. fa. againſt the bail, who pleaded that there was 79 ca. ſa. 
Royay Rep. againſt the principal. The plaintiff r. pied, and ſet forth a ca. ja. 
— to v. and non et inventus returned; but it appeared that it was fe 
| Bealing, a year _ the judgment, and no ici. fa. appearing it muſt be ac- 
e 6 counted illegal; but per Holt Ch. J. the want of a ſci. fa. pre- 
fegen vious to a ca. fa. after a year, is but error, of which the bail can- 
years after not take advantage. 6 Mod. 304. Mich. 3 Ann. B. R. Cholm- 


the judr- ley v. Veale. 


ment, and 


| adjudged for the plaintiff, 


21. In fci. fa. the plaintiff declared that he had recovered * 
againſt R. and the defendants became bail that he ſhould either pay, 
&C. or render himſelf to the priſon mareſchalli mareſchalſiæ noſtræ, 
F 508 J &c. Upon Oyer the recognizance was, that R. ſhould pay, &c. 
or render himſelf to the prijon mareſchalli marejchaiſie dominæ re- 
ging corgm ipſa, &c. Then they pleaded that there was no ca," 
fa. returned againſt the principal. The plaintiff replied that there 
Was a ca. fa. returned, &c. and ſet it forth. On demurrer it was 
objected, that there was variance between that writ and the recog - 
- #1Zance ;, for the writ and declaration was, that the defendant 
in the original action ſhould render himſelf priſoner to the mar- 
mal mareſchal ner ;, and the recognizance was to the marſhal 
marejcha” deminæ reginæ; but adjudged, that this being a ſci. fa. 
upon 4 recognizance of bail taken in B. R. the marſhal muſt be in- 
tended the nah of this court, and not of the priſon of the palace. 
2 Salk. 602. pl. 12. Trin. 4 Ann. B. R. Ball v. Ruſſell. | 
SK. 6-2. 22. In ſci. fa. againſt the bail it was objected, that it ap- 
pl. 12-5-C. peared by the capias ſet out in the replication that there were but 
& S. P. ac- . | a 
-erdingily. 5 days between the teſte and return of it; whereas every capias 
ſued out againſt the principal, in order to charge the bail, ought 
to have 8 days between the teſte and return, and ought to be 4 days 
in the ſhertf”s ice 3 which the Court agreed to; but ſaid it was 
enty an irregularity in proceeding, and therefore the defendants 
ſhould have moved the Court to have them ſet aſide for the irregula- 
rity; but in point of Jaw the Ch. J. ſaid, proceſs in the Court 


may be made returnable de die in diem, eſpecially proceſs which 
| | | goes 
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goes into Middleſex. Ld. Raym. Rep. 1177. Trin. 4 Ann. 


B. R. in Caſe of Ball v. Ruſſel. 
23. Judgment was entered againſt the principal thus, Ides vi- pg in 
detur juſticiariis, that the plaintiff ſhould recover his debt, &c. ane .pei 
Whereupona ſci. fa. was brought againſt the bail, and a good judg- Principal. | | 


ment againſt them. They brought a writ of error to reverſe the 3 1 
| al ö : udgment 4 
judgment againſt them, becare judgment was entered againſt them Af | 


befere a good judgment was entered againft the principal ; for vide- was given 
tur juſticiariis, &c. is no judgment, and the Court held that the azainft the 


4 

4 

1 

* 
; 

14 


judgment ſhould be reverſed. 2 Le. 1. pl. 2. Mich. 32 & 33 _— 
Eliz. B. R. Thacker v. Damport. ; wiitof aver 
as well 


* N 
—— * — 0 — 0 
— 2 ˙ at =_ * . 


«pon the principal jrdgment as upon the judgment in the ſci. fa. but it was quaſhed, becauſcYiey 
were not parties to the original judgment. 5 Mod. 397. Paſch. 10 W. 3. Atvocd v. Duell. 


(G. a) In Criminal Caſes. 41 
1. ON indicted and found guilty of the death of a man by 


miſadventure, as by caſting a ſtone over a houſe, and by 
chance killing a man, woman, ar child, is not bailable. Coke 
of Bail, &c. cap. 5. cites 3 E. 3. Corone 354. 

2. So if one indicted be found guilty of the death of a man /e 
defendendo, he ought not by law to be bailed ; for according to 
Bracton's rule, inveniuntur culpabiles. Coke of Bail, &c. 
cap. 3. | 
3. One indicted of conſpiracy, viz. That he with others 
| conſpired falſely to indie! another of murder or felony, by means 

whereof he was indicted, and afterwards convicted, ſhall not be 14 
bailed. Coke of Bail, &c. cap. 5. and ſays that this was the re- i 
ſolution of all the Judges, upon the queſtion demanded by King " 
E. 3. himſelf, as appears 27 Aſſ. 1, | 

4. One indicted for burglary may be bailed. Coke of Bail, 

&c. cap. 5. cites 29 Aſſ. 44. 
5. One indicted or appealed of robbery may be bailed. Coke | 509 } 
of Bail, &c. cap. 5. cites 44 E. 3. 3. 

6. One indicted or appealed of rape may be bailed ; yet that it 
was no felony at common law till the ſtat. Weſtm. 2. cap. 34. | 
Coke of Bail, &c. cap. 5. cites 44 E. 3. 38. 

7. Appeal in B. R. againſt K. for Healing 8 pigs, and it was 
awarded that the defendant ſhall remain, without being let to { 
mainpriſe, becauſe it was reported to the Court by a ſolicitor "I 
that he was not of gcod fame, and he ſaid that he bought the pigs ll 

of two men; and it was ſaid by the juſtices, that if he could ' 
bring in any proof that he bought them, that then he ſhould go by | 
mainpriſe ; and the ſame if thoſe, of whom he ſaid he bought | 
them, would come and teſtify that they ſold them to the appel- 


lee. Br. Corone, pl. 162, cites 16 E. 4. 5. 
- 8. A 


- - YI 
_ . 


w eras eu — 
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8. A man was taken ly capias utlagatum in fetony by name of J. 
S. Cent. who /aid that his name is Yeoman, and not Gentleman, and 
fa is nat this perſon who is cutlawwed, and had the plea ; and be- 
cauſe it was in appeal, ſcire facias was awarded againſt the appel- 
lant, if he could ſay any thing againſt this plea, and the defen- 
dant was let to bail. Br. Utlagary, pl. 42. cites 5 Hf. 7. 16. 
Therefore 9. The intendment of law in bails ic, that it ſtands indifferent 
ae cen- N ' . - 
24257 V. whether he be guilty or not, till trial, &c. D. 179. pl. 42. 
inn Paſch- 3 Eliz. 3. | 
bailadle ; | 
tor as to him 2 juries have paſſed upon him, and it is ev.dent that he is guilty, Jenk. 219. pl. 68. 
An en- 10, If a perſon be committed by her maje/fy's commandment from 
_—y 3 perfor, or by order From the Council board, or if any one or 2 of 
Pea her council commit one fer high treaſon, ſuch perions fo in the Caſe 
not bail- before committed, may not be delivered by any of her Courts 


_ ** without due trial by the law, and judgment of acquittal had; 
De tat. 3 f 5 . . 
Weftm. 1. nevertheleſs the judges may award the queen's writs to bring 


fays that the bodies of ſuch perſons before them; and if upon return 
one coc thereof the cauſes of their commitment be certified to the judges, 


i ted 5 * . . a 
2 King's as it ought to be, then the judges in the caſes before mentioned 


command is ought not to deliver him, but to remand the priſoner to the place 
not be- ladle, from whence he came, which cannot conveniently be done, un- 


d Stam- x - . s . 
een leſs notice of the cauſe in generality, or elſe ſpecially, be given to 


pounds this the keeper or gaoler that ſhall have the cuſtody of ſuch priſoner; 
commane to and to this all the judges and barons, &c. did ſubſcribe their names, 


be per con- - * 
ande e and delivered one to the Ld. Chancellor, and one other to the 


gis; forthe Ld. Treaſurer. And. 298. pl. 305. Paſch. 34 Eliz. 

council is 

incorporated in the King, and cites 23 H. 6. 28 b. Porxz's Casr, | Poignes's Caſe] where the re- 
turn was that he was impriſoned virtute warrants of the-counctl, and held by all the juttices that he 
is not bailable, though 2 only of the council committed him; per Coke Ch. J. Roll Rep. 134. 
Holt Ch. J. ſaid that the reſolution in And. 297. was by all the judges, upon a meeting to aſſert the 
Uberties of the ſubject, and was entered in the council- book for their direction. Comb. 343. 
Mich. 7 W. 3. B. R. in Caſe of the King v. Reudall and Roe. 


But Ibid. 11. If a man be indicted as principal of the death of a man he 
Nen it ap- js not to be bailed, but if indicted as acceſſory before or after he is 


bears in 23 : a 5 

E. 3. % bailable. Coke of Bail, &c. cap. 5. 
that in ſuch | 

caſe, it one is indicted as principal, and the other as acceſſory, and the principal has judgement of 
death, or is outlawed, the accefiory is no ways bailable z but all this is to be underſtood of judgment 
at the King's ſuit ; for in appeal ot murder, or drath of a man, the law alters in ſome caſes ; but that 
this ſcems to reſt much in the diicretion of the juſtices on conſidering the circumſtances of the of. 
f:nce. 


One indicted as acceſſ for receipt e any perſon outlawed, or otherwiſe a!tainted of murder or fe- 


bory, is not bailable. Core of Bau, &c- cap. 5. 


[ 510 ] 12. If one be appealed by an approver, and be of good and ho- 
neſt fame, he may be bailed during the life of the approver. 
Coke of Bail, &c. cap. 5. | 
13- One indicted for putting out eyes, or cutting out of tongues, 
may be bailed. Coke of Bail, &c. cap. 5. | 
5 = 14. Ihe 


„ r 
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14. The defendant was indicted for murder, and the trial 
coming on, the proſecutor alleged, that there had been great lalour- 
ing of the jury, and therefore did not procced, ſuſpecting a partial 
Jury, but brought an appeal, and though by the appeal the indict- 
ment ſtill continued, and was not gone, yet the delay being oc- 
caſioned by the proſecutor the party was bailed ; but by Crooke 
J. if the labouring the jury had been proved, peradventure he 
would not be bailable. Bulſt. 85. Mich. 8 Jac. B. R. Mor- 
gan's Caſe. | | 

15. The jury on an indictment of murder found a ſpecial verdict, 
whereupon the Gurt were divided, 2. again{t one, and thereupon 
the priſoner moved to be bailed, but all the Court denied it; and 
as for the verdict there was a Curia adviſare, and the matter ad- 
journed, and the priſoner carried away in cuſtody. Bulſt. 89. 
Mich. 8 Jac, Morgan's Caſc. | 

16. A precedent was ſhewn where a man was indicted for But Ld. 


high treaſon, and bailed. Bulſt. 85. by Crooke J. Mich. 8 Jac. _ bis 


Bail and 


Mainpriſe, cap. 8. par. 1. ſays, that one impriſoned for high treaſon is not bailable or mainpriſable, 
and ſays he takes it to be the ſame of p-7/y treaſon, as where the wife kills her huſband, or the ſer- 


vant his maſter &c. 
Coke Ch. J. ſaid, that they might bail one in B. R. for zreaſon, but that they would not do its 


2Bulſt. 113. Mich. 13 Jac. obiter. 
The King's Bench may bail for high treaſer, but it is a ſpecial favour, and not done without the 


conſent of the attorney general. Comb, 111. Paſch. 1 W. & M. in B. R. 


17. If the Court of B. R. commits a man, or if the chief ju/7ice 
of B. R. commits a man, he is not bailable by any, though no 
cauſe be declared, and peradventure there is a cauſe which touches 
the ſtate, and which is not convenient to be known. Roll Rep. 
134. Hill. 12 Jac. B. R. in the Brewer's Caſe. 


18. The defendant was found gr:/ty cf manſlaughter en the 3 Bulit.112, 
coroner's inque/t, and moved to be bailed, becauſe there was us in- 5 


ditment, but denied; and per Coke and Haughton, the ftatute of iaughton; 
Weſtm. is, that no bail ſhall be taken, but that muſt be intended and Coke 
no ordinary bail; and the ſtatute of Queen Mary is, that bail laid, that for 
: ; X the death of 
ſhall be taken where the party is bailable by law in manſlaughter, à man le 


ſo that it appears he is not bailable at all if he confeſs the fact, or would not 


bail any one, 


jf it is notorious, Roll R. 268. pl. 43. Mich. 13 Jac. B. R. meg bete 


Poynes's Cale. King's 

: | command, 
The King's Bench may bail for murder, but it is ſeldom done, and not without a ſpecial 
reaſon, and it is not a ſufficient reaſon that it was found man{laughter be tore the coroner ; tor it may 
be afterwards found murder; per Cur. Comb. 111. Paſch. 1 W. & M. in B. R. 


19. Bail was allowed in murder, becauſe the priſoners were in 
danger of /larving, and no trial could ſoon be had, though it was 


4 


againſt the ſtatute, but it may have a favourable conſtruction 47 
the diſcretion of the judges, Lat. 12. Hill. 1 Car. Herbert and 


Vaughan's Caſe. 
20. The Court did take bail for a priſoner againſt whom an 4//#--/ 


. g lodgedagainſt 
Appeal of murder was brought, becauſe he did not fiy for the — 3 
Up- 


— 


— — 2 — ar — — _ 
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of man- ſuppoſed, and had been formerly indicted for this murder, and ac- 
— quitted upon the indictment. (Mich. 22 Car. B. R.) Upon 
feexied, he Which preſumptions they conceived he was not guilty, elſe they 


was bailed would not have bailed him. L. P. R. 173. 
before cler- 


xg had. 12 Mod. 103. Hill. 8 W. 3. Armſtrong v. L'Iſle. 


L 512 } 21. A woman who had been twice indicted of witchcraft be- 
| fore, and acquitted, being indicted a 3d time, moved to be bailed, 
inſiſting that the preſecution was for malice, and ſhe was bailed 
accorvingly to appear at the next aſſiſes. Sty. 116. Trin. 24 

7 Car. Camell's Caſe. | 
"The Court 22. A. and C. to whom A. was ſecond in a duel, were formerly 
— 9 M indicted for killing a man, and found guilty of ug ter only 
ing fouas by the grand inqueſt, and being brought to the bar to be arraigned 
guilty oft for it, were denied to be bailed. Sty. 371. Paſch. 1653. the Caſe 

marflzrgÞ- of Ld. Arundel and Ld. Chandois. © N | 


gey, for that | 

they could | 

not bail! him till clergy bad, according to Buckler's Caſe in Style. 12 Mod. 102. Mich. 8 W. 2. 
the King v Keat. ———S. P accordingly, unleſs a pardon be ready to be produced ſus pede figilli, 
and then we may, though attainted of murder or treaſon; and fo on a writ of error 19 reverſe an at- 
tainder, we may bail him, and bind him to profecute a writof error. 12 Mod. 108. Mich. $ W. 3. 


Aimitroag v. L Ile. 


23. Roll Ch. J. ſaid, he doubted whether one indicted of per 
jury may be bailed, though the clerks of the criminal ſide ſaid he 
might. Sty. 368. Paich. 1653. Anon. | 


But after- 24. One committed by the council of ſtate and the parliament 
A for publiſhing a /-4ir:9us pamphlet was denied to be bailed. Sty. 
hl Partia- 397. Mich. 1653. Capt. Streeter's Caſe. | 

ment being ; 


A olved, he was bailed. Ibid. 415. 


25. One indicted on ſuſpicion of robbery was outlawed, and talen 
on the ontlatury, and brought writ of error, and being brought to 
B. R. by habeas corpus, prayed to be bailed, and took two excep- 
tions to the indictment; 1ſt, That he was in priſon, and knew 
nothing of the outlawry. 2dly, That the charge is too general, 
and nobody proſecutes; but per Roll Ch. J. he cannot be 
bailed. Sty. 418. Tin, 1654. Baxter's Caſe, 

26. One brought out of Wales by hab. corp. moved to be 
bailed, becauſe they had n gaz! delivery there; and by Roll Ch. 
J. he was bailed to the next aſſiſes. Sty. 418. Trin. 1654. Anon. 
27. A perion accuſed of high treaſon, and not within the ha- 
beas corpus act, is not de jure to be bailed by this court. Raym. 

381. Trin. 32 Car. 2. B. R. in a memorandum there cites it as 
reſolved in Ld. Stafford's Caſe. 

28. The defendant being indicted for murder at the quarter 
ſeffions, and the indictment being removed into B. R. by certio- 
rari, the defendant appeared, and pleaded not guilty, and he 
moved to be bailed, which the Court granted, being ſatisfied by 
ſeveral affidavits that there was good reaſon for it. 2 Jo. 222. 

Mich. 34 Car. 2. B. R. Farrington's Cale. | 
29. The 
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29. The Court of B. R. has power to bail in all caſes of S. P by 


treaſon, Skin. 163. cites the opinion of the judges in the Houſe a 88 
of Lords, 1678. in Zachary Crofton's Caſe. e 
Bulſt. 113. 


obiter, 


30. B. R. may bail in caſes where they cannot try the party bailed, 
as perſons taken here for off-nces committed in Ireland are bailed 
here to appear in Ireland, though they cannot be tried here. 

Skin. 163, pl. 12. Hill. 35 & 36 Car. 2. B. R. in Ld. Danby's 


Caſe. | 
3l. So any lord of parliament committed for high treaſon by a 
Juſtice of peace, or ſecretary of ſtate, may be bailed in B. R. 
though he cannot be tried there. Skin. 163. pl. 12. Hill. 35 & 
36 Car. 2. B. R. in Ld. Danby's Caſe. 


32. Per Cur. We are not bound to bail a man committed for 
ſuſpicion of murder, where it is expreticd that a man was killed, 
though the coroner's inqueſt find it but manſlaughter, but we 
ought to have the examination before us, and if it appears to be [ $12 ] 
a caſe of hardſhip, we may bail. Comb. 298. Mich. 6 W. & 


M. in B. R. the King v. Pepper. 

33. It is not proper for juſtices of peace to give copies of ex- 
aminations about murder, and where it is found homicide by the 
coroner yet he ought to commit the criminal, Comb. 298. 
Mich. 6 W. & M. in B. R. in Caſe of the King v. Pepper. 


34. Two were committed by warrant from the ſecretary of e 94 
. 


4 . 888 . 086 _ SS 
ſtate for high treaſon, in aſliſting the eſcape of Sir fames Montgomery, ft tres fd 
who was committed by the ſecretary of tate for high treaſon ; but ot Sir J. M. 


becauſe it was nt expreſſed in the commitment what was the 2 
Ave deen 


* * a 5 N ; _ 
ſpecies of Sir James Montgomery's treaſon, and theſe perſons are in ferted in 
to be charged with the tame ſpecies of treaſon, therefore the the warrant 


Court held that _— ere bailable. Comb. 343. Mich. 7 W. 3. wich an al- 


B. R. the King v. Kendal and Roe. S l. 


| | did the fact; 
and for want thereof they were bailed. Skin. 556. pl. 9. S. C and the whole Court agreed that 
they ſhould be bailed for the ſame reaſon. 5 Mod. 78. &c. S. C. Holt Ch. J. ſaid, he thought 
it muſt be conſidered of, though he doubted very much as to the not ſpecifying the treaſon, that the 
particular fort ought to be expreſſed in the warrant; and they were dailed. 12 Mod. 82. S. C. 
Eyre and Rookeby held, that the ſpecies of Sir J. M's treaſon ought to have been expreſſed, and that 
for want thereof they ſhould be bailed; and fo they were. 
When one is committed by one of the privy council, the cauſe of the commitment ought to be ſet 
down in the return; but contrary where the party is committed by the whole council, there no cauſe F 
G need be alleged; per Cur. Le. 70, 7i. Mich. 29 & zo Eliz. Howell's Caſe. S. C. cited by 
Holt, and ſays the law was then taken to be ſo; but now fince the habeas corpus act, the cauſe mult be 
inſerted, though the commitment be by the whole council, Comb. 333. Mich. 7 W. 3. B. R. in 
Caſe of the King v. Kendal and Roe. | | 
A commitment for treaſon generally, without expr irg the ſpecies of treaſon, is gocd; for the 
proceſs is the ſame in one ſort of treaſon as in another. 10 Mod. 334. Trin. 2 Geo. I. B. R. in | 
j 


Harvey of Comb's Caſe. 


35. An inditment was found againſt B. at the ſeſſions at N. 3 Salk. 56. | 
pl. 7. 8. E. 


for petty treaſon, and murder of her huſband, the was brought to c rdingly. | 
the bar, and moved to be bailed, and it appearing upon affidavits Comb. 
ill. 


of the fact that the proſecution was malicious, and nothing being * B | 
& 9 . . . , 


done, either upon this indictment or the coroner's inqueſt, and & ge King 
Vo, III. O 0 the | 
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v. Barney, the man being dead above a year, ſhe was bailed, 5 Mod. 323. 
and Corven H: > 2 | 

her mother, Hill. 8 W. 3. B. K. Barney's Calc. 

the wiic was 

licted of petty treaſon, and the mother of murder; Holt Ch. I. thought the ſeſſions could not in- 
Alt tor petty treaſon, and there is a nota, that a letter was read whereby the proſecutrix demanded 


. teveral things of them, and ſaid that the would not be quiet till they complied; they were bailed, and 


- 


witneſſes to prefer indictments at the aiſiſes, and the record to be ccrtificd thither. 


Suk 104, 36. The Ld. Mohun having been bailed by Holt Ch. J. ap- 


FP. F =_ peared upon the laſt day of the term ; and he being in Court, it 


a rule of Court made, that the juftices take examinations, and ſend them to the aſſiſes, and bind over 


ingly; and Was prayed that he ſtand committed, there being an indidtment f 


1 muraer found against him by the grand jury; this was oppoſed by 

dif:rence bis counſel. becauſe he being bailed by the Ch. J. and he having 

between All the informations before him, and the ſame witneſſes being 

N d ſworn upon the indictment as upon the inquiſition before the 

te b. Coroner, there would be the ſame reaſon for him to ſtand upon 
the firſt bail, as there was at firſt to admit him to bail; but it 
was anſwered, that there would be a difference between an ingui- 
fition found before a coroner, where the depoſitions are in writing, 
and examinable, and an indiciment for murder, found. before a 
grand jury, where the evidence is ſeeret, and they are ſworn not to 
diſcover it; and there may be mere evidence given te a grand jury 
than was given to the coroner, and more evidence may be alſo given 
upon the trial than was given to the grand jury, for the party may 
conceal part of his evidence ts prevent practices; and the Court 

L 513 ] ſeemed to incline ſtrongly to commit him upon what had been 
ſaid, but when it was added that there would be a ſeſſions of 
Parliament within two or three days, they commutted him ; and it 
was ſaid, that if the Lords in Parliament pleaſed, they might remove 
the indictment by certicrari, and admit him to bail there, Skin. 683. 
Mich. ꝙ W. 3. B. R. the King v. Ld. Mohun. 

36. The defendant was indicted for murder, the Court would 
not bail him, though the evidence upon the reading did not ſeem 
ſufficient to prove him guilty ; for per Holt, allowing bail may 
diſcourage the proſecution, and it is not fit the Court ſhould de- 
clare their opinion” of the evidence before hand. 1 Salk. 104. 
pl. 7. Trin. 11 W. 3. B. R. Anon. 

37. One charged with buggery is not bailable ; per Holt Ch. J. 
12 Mod. 435. Mich. 12 W. 3. Anon. 

38. A man brought to this Court by hab. corp. upon a com- 
mitment by a juſtice of the peace, who have cognizance of the cauſe, 
is not bailable till the order is quaſhed, becauſe till then he is in 
execution. 11 Mod. 45. pl. 6. Paſch. 4 Ann. B. R. Anon. 

9. A motion was made for a habeas corpus to bring up the 
body of the defendant, charged with picking a pocket, and offered 
to bring unexceptionable bail, and to ſend down a tipſtaff to in- 
quire of his reputation; per Holt Ch. J. though we have a diſ- 
cretionary power, yet it being certified ( feworn) that he was 
charged with the fact, I think we ought to ictuſe to bail ber 5 

| | whic 


Bail. 

which (on conſulting his companions) he accordingly did. It 
Mod. 261. pl. 18 Mich. 8 Ann. B. R. the Queen v. Mickal. 

41. It was doubted whether perſons committed by rule of 
court are intitled to the benefit of this act, and it was reſolved by 
2 judges, viz. Eyre and Forteſcue, (alſente Powis, & difſentiente 
Pratt) that none are intitled to make their prayer but ſuch as are 
committed by a warrant of a juſtice of peace, or ſecretary of 
ſtate, and not thoſe committed by rule of court; for that is not 
in the meaning of the act of parliament, (a commitment by war- 


rant.) 10 Mod. 429. Hill. 5 Geo. 1. B. R. Anon. 


(H. a) By the Habeas Corpus Act. 


1. 31 Car. 2. cap. JF any perſon ſhall Hand committed or detained 

. for any crime, unleſs for felony or treaſon ex- 
preſſed in the warrant, in the vacation» time, it ſhall be lawful for 
the perſon, (other than perſons convitt or in execution) or any one on 
his behalf, to complain to the Ld. Chancellor, or any one of the juſtices 
of the one bench or the other, or the Barons of the Exchequer of the 
degree of the coif; and the Lid. Chancellor, juſtices or barons, or any 
of them, upon view of the copies of the warrants of commitment and 
detainer, or upon oath that ſuch copies were denied, are required upon 
requeſt made in writing by ſuch perſon, or any on his behalf, atteſted 
by 2 witneſſes preſent at the delivery of the fame, to grant a habeas 
corpus under the feal of ſuch Court, whereef he fhall be one of the 
Judges, directed to the officer in whoſe cuſtody the party ſhall be, re- 
turnable immediately before the Lord Chancellor, or ſuch juſtice, 
baron, or any other juſtice or baron, of the degree of the coiſ, of the 
ſaid Ciurts ; and upon ſervice thereof the officer or his deputy ſhall 
bring ſuch prifoner before the Lord Chancellor, or ſuch juſtices, barons, 
or one of them, before whom the writ is returnable, and, in caſe of 
his abſence, before any other of them, with the return of ſuch writ, 
and the cauſes of commitment and detainer, and thereupon within 2 
days the Lord Chancellor, or ſuch juſtice or baron, ſhall diſcharge 
the priſoner, taking his recognizance, with one or more ſureties, in any 
ſum according to their diſcretions, having regard to the quality of the 
Prifoner and nature of the offence, for his appearance in the Court of 
B. K. the term following, or at the next aſſiſes, ſeſſions, or gaol de- 
livery for ſuch county or place where the commitment was, or where 
the offence was committed, or in ſuch other court where offence is cog- 
nizable, and fhall certify the writ with the return and the recogni-. 
zance into the Court where the appearance is to be made, unleſs it 
ſhall appear to the ſaid Lord Chancellr, juſtice or baron, that the 
party 1s detained upon a legal proceſs, order or warrant, fiened and 
ſealed with the hand and ſeal of any of the ſaid juſtices or barons, or 
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ſome Juſtice of peace, for fuch matters for which the priſoner is not 


table. 


S. 4. If any perſon ſhall — 3 ully neglected 2 whole after 
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after his impriſonment ts pray a habeas corpus, he ſhall not have ary 
habeas corfus in vacation-time in purſuance of this act. 

S. 7. Provided that if any perjon committed for high treaſon or 

felony, plainly and ſpecially expreſſed in the warrant of commitment, 
por his prayer or petition in open court the firſt week of the term, or 
firft day of the ſeſſiaus of Oyer and Terminer, or general gael delivery, 
fo be brought to his trial, and ſhall nat be indicted the next term or 
ſeſſions after his commitment. The judges of B. R. and juſtices of 
Over and Terminer and gaol delivery reſpectively, upon motion made 
to them in court by the priſoner, or any «ther for him, the laſt day of 
the term or ſeſſians, are required t6 ſet at liberty the faid priſoner upon 
bail; unlejs it appear upon oath that the King's witneſſes cud not be 

produced that term or ſeſſians. And if any perſon ſo committed, having 
made his prayer or petition as aforejaid, ſball not be indicted and tried 
the 2d term or ſelſons after his commitment, or upon his trial ſhall be 
acquitted, he ſball be dycharged from his umpriſonment. 

2. It was moved that the detendant might be bailed upon the 
hab. corp. act, tor want of proſecution within a term, Per Cur. the 
grand ſcfjuons held at Cheſter, where the cauſe ariſes, is in nature of 
a term, and it this prayer had been entered there, we might have 
bailed him (upon motion) the firſt day of this term; but the 
prayer being here upon the firſt day, that can give him no ad- 
vantage; the diſcreuon of bailing, which the Court had before, 
is now reſtrained by that act; and where the act faith (witneſſes,) 

et if ore witneſs only be ſich, it is within the act; and the words 
of the act being (1/91 cath made) an affidavit was taken in court 
viva voce; but this was afterwards waived, and the priſoner was 
| bailed by the conſent of the attorney general. Comb. 6. Hill. x 
& 2 Jac. 2. B. K. the King v. Ld. Delamere. 

3. C. was brought by hab. corp. the Jaſt day of Mich. term, 
and prayed to be diſcharged or bailed, having entered his prayer the 
1/ day of Trin. term laſt, and was indicted in that term, and now 
this term was indicted again for the ſame ſpecies of treaſon, but never 
tried on either of them, I he Attorney General inſiſted that the 
firſt indictment was for a forergn treaſon, but the 2d was for a treaſon 
in England; but by Holt Ch. J. the commitment and both in- 
diftments are for the ſame ſpecies of treaſon, though the overt-afls are 
differently laid; but the laſt indiftment agrees exattly with the com- 
mitment ; belices the prayer relates to the commitment; ſo that 
the party ought to be tried for the treaſon for which he is com- 
mitted, within 2 terms; and the deſign of the act was to prevent 
a man's lying under an accuſation for treaſon &c. above 2 terms; 
to which Eyre }. agreed; but both declared they would give no 
opinion in the cale, but bailed him -, virtue of their diſcretio- 
nary power. 12 Mod. 66. Mich. 6 W. & M. in B. R. Croſby's 
Caſe. | 1 
4. The defendant was committed to Newgate by the privy 

council, for aiding Cal. D. ta eſcape out of the Tower, where he was 
f 515 ] committed for high treaſon; and being brought here by hab, corp. 


was bailed, becauſe though the commitment was for high treaſon, 
s yet 


Ball. 


yet there was u proſecution, and a ſeſſiuns was pal, 1 Salk. 103, 
pl. 1. Trin. 7 W. 3. B. R. Fitz- Patrick's Cate. 

5. One committed for treaſon or felony ought to enter his 
prayer the iſt week of the term, or day of the ſeſſions next after 
his commitment, or he thall not have the benefit of the hab. corp. 
act; but if an act of parliament be made wiicn tates away the 
power of bailing for a time, he need net then enter his prayer; for 
that is thereby diſpenſed with; but then he te enter it the firſt 
_ week of the term, or day of the ſeſſions, after the expiration of that 

att of parliament; and tor want thereof the beneiit of the hab. 
corp. act was denied; but becauſe the defendant had been long in 
prijon, and his trial had been delayed, and affidavit was made that 
hrs life was in danger, the Court bailed him. 1 Salk. 103, 104. 


pl. 4. Hill. 8 W. 3. B. R. Ld. Ayleſbury's Caſe, 


33 


Comb. 421 
S. E. The 
entering his 
prayer, 
when the 
act is ſuſ- 
ended, 
would be 
to no pur- 
poſe; and 
upon affida- 
vits of his 
indiſpoſi- 
tion, the 
Court ſaid 
it was rea- 
ſonable to 


bail him upon the power which they have at common law, he having lain fo long, his health in den- 
ger, and it not appearing when the witneſs will return, and he was bailed accordingly to appear the ſt 


day of the next term. 


-12 Mod. 117.5. C. and the Court bailed him by virtue of their diſcretio- 


nary power, without any regard to its being in or out of the hab. corp. act; but tor the reato 15 hetore 
mentioned, and becauſe Goodman, who was ſworn to be a material evidence againit him, wes here in 
England ſeveral mouths after his lordſhip's impriſonment, and that duiiz.y all that time he was neither 


indicted nor proſecuted. 


6. In an a# for ſuſpenſian of the hab. corp. act of 31 Car. 2. 
cap. 2. were theſe words, viz. * That ns judge or ju/tices ſhall 
« bail or try &c. without leave from the King fiened by 6 privy 
« counſellors.” 
ſuſpended, nor is B. R. reſtrained by theſe words (judges or 
Juſtices), becauſe the power and jariſdiction cannot be taken 
away but by plain and poſitive words expreſſing the ſame, nor do 
they extend to the Ld. Chancellor &c. and that a ſtatute which 
deprives a man of his liberty, ſhall not be conltrued fo favour- 
ably as other acts of parliament ; and the cates of LorD 
AYLESBURY, FITZPATRICK, and * SIR WILIA Wixpaan 
were cited, who were bailed during former ſuſpenſions of this 
act. But it was anſwered, that thoſe words mult-certainly relate 
to this Court, becauſe before the act of ſuſpenſion was made, no 
judge or juſtice could bail for high treaſon, and therefore thoſe 
words muſt relate to this Court, which is compoled of judges ; 
that the Ld. Ayleſbury's Caſe was not parallel to this, the hab, 
. Corp. being ſuſpended only as to him, and them that were tnen 
committed on Juſpicion of treaſon, or treajonable practices, but not 
to ſuch as were committed expreſsly for high treaton ; that if 
the judges are reſtrained the Court muſt be ſo too, becauſe it is 
compoſed of judges; and that it is to be obſerved, that this act is 


penned in the molt general words that could be thought on, and 


that the law-makers could have no other intention than to re— 
ſtrain the judges from bailing either in or out of court, and this 
ſeems to be the plain conttruction of the act, therefore if this 
Court can neither bail the priſoners or try them, it wil be to no 
purpoſe to grant our hab. corp. And fo it was denied, and the 


rather becauſe it was denied in LANYER's CASE; for the Court 
003 would 


t was inſiſted chat the hab. corp. act was not 


* See the 
Cale next 
tollowing. 
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would not try him till they had an order from the King, as the 
act directs. 8 Mod. 98. Mich. 9 Geo. The King v. the Priſoners 
in the Tower. | ; 
7. Sir William Windham was committed to the Tower for 
high treaſon by Mr. Secretary Stanhope, and being now brought 
into court the 3d day before the end of the term, by the deputy 
lieutenant of the Tower upon an hab. corp. to him directed, it 
was prayed by Mr. Serjeant Pengelly that the returi to this writ 
might be filed. | | | 
Ihe return was read, and the warrant was as follows, viz. 
| James Stanhope, Eſq; one of his Majeſty's 
« moſt Hon. Privy Council, and Principal 
. « Secretary of State. | 
« Theſe are in his majeity's name to authorize and require you 
© to receive into your cuſtody the body of Sir William Wynd- 
« ham, Bart. herewith ſent you for high treaſon, and you are to 
keep him ſafe and cloſe, until he thall be delivered by due 
e courſe of law; and for fo doing this ſhall be your warrant. 
i. Given at Whitehall the 7th of October, 1715. | 
James Stanhope, 
« To the Lieutenant of the Tower of | 
London, or his Deputy.” | 
Then Mr. Serj. Pengelly inſiſted that Sir W. W. ought to be 
admitted to bail upon this warrant of commitment by Mr. 
Secretary Stanhope, dated the 7th of October laſt, and this be- 
cauſe of the length of time of his impriſonment, without any 
proſecution againſt him; That 8 or 9 months and 4 terms had 
intervened, and nothing done; that there was another induce- 
ment of great weight, in his apprehenſion, from the frame and 
form of the warrant, and as to the generality of the commitment, 
befides the ill ſtate and condition of his health, the danger his 
life would be expoſed to without a proſecution ; that he had been 
there always ready to have anfwered any proſecution, or any 


thing that might have been objected againſt him; that nothing 


had been done by him to delay and protract the profecution ; that 
Mr. Attorrey Genera] had had 4 full terms; that Sir W. had 


omitted taking advantage of the hab. corp. act, by not making 


is prayer the firſt term after his commitment, which he might 
have done. Upon theſe circumſtances, where there had been a 
long default of profecution, nothing proceeded from Sir W. W. 
It was the right of every Engliſh ſubject to pray to be admitted 
to ball; that every perſon committed for capital offences muſt 
be tricd in a convenient time, or in default of a proſecution he 
ouzht to be diſcharged upon bail. All commitments before con- 
viclion were for ſafe cuſtody only, and the ſame rule of juſtice, 
the ſame adminiſtration of the Jaw that puniſhed offenders, pro- 
vided for them a courſe to eaſe their impriſonment, and to diſ- 
e..;ree themſelves from the imputation of their offe ice. 
: 'T hat this Court had full power, in theſe cafes, to bail; it had 
ne OS Sn | „ een 
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deen exerciſed in ſeveral inſtances; that he would obſerve in 
general how this was at common law. It was the liberty of 
every perſon, who was accuſed, though indicted of treaſon, or of 
any felony whatſoever, to be bailed upon good ſecurity ; fo that a 
man was then bailable for high treaſon. Co. 2d Inſt. 189. Ha. 
Pl. Cor. 99. 104. An accuſation was of no force to deprive a 
man of his liberty; he was either bailable by the ſheriff ex officio, 
or by the writ de homine replegiando; but though the ſtatute of 
Weſtm. 1. cap. 19. which was made 3 Ed. 1. took away this 
power of the ſheriff to bail ex officio, or upon the writ of de 
homine replegiaudo; yet it had been always held that the Court 
of B. R was excepted out of this act. The ſame power which 
it had at common law ftill remained; This was agreed in both 
the authorities before mentioned, and it was confirmed by conſtænt 
experience. Hence it was that tais Court was intruſted with the 
liberty of all perſons whatſoever ; T hey were to inquire into the 
reaſons of the confinement of any perion. | 

That after this, in proceſs of time, when commitments grew 
more frequent and general, the ſame conſtant experience held good 
as to the power of this court. There were then commitments 
by the council. board, the ſtar- chamber, and other courts, by the 
immediate warrant and command of the King, and by the lords 
and others of his majeſty's privy council, and this was for ſome 
time, and during the reigns of King James I. and King Charles 
I. it was in ſome meaſure ſubmitted to. Then came the ſtatute 
of 16 Car. 1. an act made to prevent any: of theſe inconveni- 
ences: It was thereby (cap. 10.) provided that every perſon fo 
committed, reſtrained of his liberty, or ſuffering impriſonment, 
upon demand or motion made by his counſel, or other employed 
by him for that purpoſe, unto the judges of the Court of B. R. 
or C. Þ. in open court, ſhould without delay, upon any pretence 
whatſoever &c. have forthwith granted unto him a writ of habeas 
corpus: Then the act directed what was to be done by the 
ſheriF or other officers upon this writ, and upon his making a 
return, and certifying the true caute of the detainer and impriſon- 
ment, the Court, within 3 days after ſuch return made and de- 
livered in open court, were to proceed to examine and determine 
whether the cauſe of ſuch commitment appearing upon the ſaid 
return were juſt and legal or not, and ſhould thereupon do what 
to juſtice thould appertain, either by delivering, bailing, or re- 
manding the priſoner : ſo that upon this act the remedy which 
the party had, prevented any long delay. The cauſe of the im- 
priſonment was to be juſt and legal, and this upon the form of the 
commitment as well as upon the fubſtance of it ; and though the 
cauſe were juſt and legal, yet the Court was obliged either to 
deliver or bail the party, if the warrant was not formal and good; 
that by the expreſs words of this act it did not appear that it was 
in their diſcretion either to diſcharge or bail, and this act did not 


give the Court any new power.. 
oY Oog That 
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That before the habeas corpus act there were inſtances of the 
Court's inquiring into the nature of the commitment, and letting 
the party to bail. 2 Sid. 179. SI RoBERT PykE's Cask. 
The caſe was this; Sir. R. Pye and Ma. Fincher, being com- 
mitted to the Tower, moved by their counſel for an habeas cor- 
pus; and this being granted and returned, it was moved that 
they might be bailed, they having been a long time impriſoned, 
without any proſecution made againſt them. And it was then 
ſaid by the Court, that though they had been impriſoned for ſuſ- 
picion of treaſon, they could not deny to them bail, in caſe the 
Counſel of the Commonwealth, that then was, did not proceed 
againſt them: for it was the birth-right of every ſubject to be 
tried according to the law of the land, and ought not to periſh in 
priſon ; whereupon they were bailed. He ſaid that a man ought 
not to periſh under an accuſation or commitment, There was 
allo Zach. Cnorrox's CAsE, 1 Keb. 305, 306. 1 Sid. 78. 
Trin. 14 Car. 2. The books ſay, that after he had been in the 
Tower, being committed there for high treaſon by the lords of the 
council, March 23, 1660, he was brought into court upon an 
alias habeas corpus the beginning of that term; and upon the 
King's ſerjeant offering to indict him that term, he was removed, 


and by rule brought up the laſt day of the term; and then through 


the delay of the profecution, and no indictment being againſt 
him, he was admitted to bail. That it was ſaid in Keble, that 
CoRxnwWELLING's CaAsE was only by length of time; ſo in that 
caſe it appeared that bailing of the party was the event of it. 
He ſaid that there were later inſtances than theſe, where bail had 
been the event of a long impriſonment. YaTEs's CAsk, Hill. 


2 W. & M. Show. 190, 191. B. R. Yates was committed to 
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the priſon of Hull for high treaſon, and it was moved that he 
might enter his prayer here, that he might be tried; but it was 
denied by the Court, becauſe it muſt be at the aſſiſes for the place 
yet becauſe of the length of time to the aſſiſes, it being not for 
that county till the ſummer, to prevent his impriſonment during 
that time, he was bailed. Perſons mult be tried in a reaſonable 
time; and Sir Barth. Shower there inſiſted, that otherwiſe by a 
commitment to Dover, Canterbury, or any place where the aſſiſes 
were but rare, a man might be a priſoner a year or two; ſo that 
in theſe extraordinary inſtances as well as in the nature of the 
thing, this Court had taken ſecurity to the government, and let 
the priſoner out upon bail; that a man was not to be confined 6 
or 8 months by way of puniſhment, that this here was a much 
harder caſe; 8 or 9 months had been endured, and no cauſe 
ſhewn, or a ſtep taken towards a proſecution. 

That after this there were other inſtances, as Lord AvyLEs- 
BURY's CASE, Hill. 8 W. 3. that he having neglected to make 


bis prayer in the proper time, and having lain a long time in 


priſon, and the Ku g delaying to try him, the Court thought fit 
to bail him. That in the Caſe of THE King v. GaGt & al, 
| | | | for 


Bail. 


for the murder of Conway Seymour, Ld. Ch. J. Holt ſaid, that 
there were many caſes omitted out of the habeas act, and that 
before this act there was a rule at common law, that perſons in 
priſon, in convenient time, muſt be bailed, and that trials for 
capital offences ought to be recent, and that the Court would 
conſider of the circumſtances, if the party were to be admitted 
to bail. He ſaid, that to be continued in cuſtody a long va- 
cation, when the commitment was ſo long ſince, would be very 
hard : but the Court would regard a proper time for theſe pro- 
ſecutions; that here was not the leaſt preparation or attempt 
made towards carrying on a proſecution. That though there 
was no time expreſsly limited by the ſtatute of King Cha. I. for 
theſe proſecutions, yct it was apprehended, that now by the habeas 
corpus act of the 31 Car. 2. there was a full obligation upon the 
diſcretion of the Court to admit priſoners to bail, though upon 
this act there is no limited time for 2 proſecution. The words 
are, viz. If any perſon ſhall be committed for high treaſon or 
« felony &c. upon his prayer or petition in open court, the firſt 
& week of the term, or the firſt day of the ſeſſions of Oyer and 


« Terminer &c. to be brought to his trial, ſhall not be indicted - 


« ſome time in the next term or ſeſſions, &c. after his commit- 
“ ment, the judges of B. R. juſtices of Oyer and Terminer &c. 
ce ſhall the laſt day of the term or ſeſſions ſet at liberty the priſoner 


ce upon bail, unleſs oath be made that the King's witneſſes could 


ce not be produced the fame term or ſeſſions; and if any ſuch 
cc perſon &c. ſhall not be indicted and tried the fame term or 
<« ſeſſions &c. after his commitment &c. he ſhall be diſcharged 
ce from his impriſonment.” He agreed, that this was a proper 
meaſure for the Court to go by. What the parliament have 
thought a reaſonable time ought to govern the diſcretion of the 
Court. By this act the King did declare that to be an obligation 
upon himſelf and his courts of juſtice, and he conſented by that 
law, that if there was no proſecution in that time, the priſoner 
ſhould be bailed the firſt term, without an affidavit of the King's 
witneſſes being then out of the way, and diſcharged the 2d term, 
if not tried. That though the party did not make his prayer in 
due time to be within the act, yet the rule of juſtice was the ſame 
to all perſons. | | | 

That in the preſent caſe, as there had been no attempt to ſhew 
any reaſon for a delay of the proſecution, notwithſtanding the 
length of time, this neglect had been ſufficient to have induced 
the diſcretion of the Court to bail Sir W. W. yet he ſaid further, 
that from the form here of this warrant he ought to be admitted 
to bail firſt, for that there was a great incertainty in it; (a perſon 


committed generally for high treaſon) without the particular 


ſpecies of treaſon had been expreſſed, the Court will not continue 
Sir W, W. longer in cuſtody ; by law the warrant ought to ex- 
preſs the ſpecies of treaſon. It was not ſufficient to commit a 
man for treaſon generally, or elſe at that rate it would be in the 
power of the perſon who makes the warrant, whenever he thinks 
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a matter is a treaſon, to commit the party for it, That Ld. Coke 
had laid it down as a rule, 2 Inſt. 591. that a mittimus muſt con- 
tain the cauſe, though not ſo certainly as an indictment ought, 
yet with ſuch convenient certainty as it might appear judicially 
to the Court what the offence was, whether for high treaſon 
againit the perſon of the King, or for counterfeiting the great 
fea], or for counterteiting of the King's money. So it was in 
the caſe of petit treaſon ; it was not ſuſhcient to ſay in a warrant, 


that it w-sS for petit treaſon generally, but it mult be expreſſed 


for the death of ſuch an one his maſter &c. If it were in the 


- Caſe of a felony, it muſt not be for felony generally, but it ought 


to iay for the death of ſuch an one, or for burglary, or for rob- 
bery, or for the ſtealing of an horſe, or the like, that it might ap- 
pear judicially to the Court, that it was an offence for which he 
ought to ſuffer death; for in acaſe of fo high a nature, concern- 
ing the life of man, the convenient certainty ought to be ſhewn to 

the Court, and this not only for the fake of the party in priſon, 
but for the benefit of the King, in cafe there ſhould be a breach 
of priſon, if any one ſhould athtt him to make his eſcape ; there- 
fore in the firſt place, as the ſpecies of the treaſon ought to be 
ſet forth, ſo it muſt be in caſes cf felony, or elſe the felony might 


be only ſtealing of charters of land, or wood growing, or the like, 


which a juſtice of peace might apprehend to be felony, though in 
law they were not ſo. A farther reaſon Ld. Coke gave, was, that 
if a man were indicted of treaſon, or indicted or appealed for 


| felony, the capias thereupon which iſſued to apprehend the party 


did comprehend the cauſe of that indictment &c. a fortiori the 
mittimus whereby the party was to be arreited, having no ground 
of record as the capias had, muſt, purſuing the effect of the capias, 
comprehend the cauſe in convenient certainty, With this agreed 
Ha. Pl. C. 109. He ſaid, that vpon this point there had been an 
inſtance in this Court expreſsly for this cauſe, Mich, 7 W. 2. 
Kexpar, Ros & al. of which there was a ſnort report 5 Mod. 
78. 85. the caſe was this; They were committed to a meflenger 
by Sir W. Frumball, one of the ſecretaries of ſtate, for aiding 
and aſſiſting Sir James Montgomery to make his eſcape, he hav- 
ing before been committed for high treaſon, without mentioning 
what ſpecies of high treaſon he was charged with, and upon 
debate they were admitted to bail, becauſe the particular ſpecics 
was not mentioned. It was held not fuſcient to commit them 
for aiding and aſſiſting a perſon charged with high treaſon in his 
eſcape, without a particular deſcription of the treaſon in the per- 
ſon committed, and it not appearing to the Court that the cauſe 
was ſufficiently aſcertained, they admitted them to bail. Sir 
Barth, Shower, of counſel with the priſoners, ſaid, That if Sir 
James Montgomery had been committed for ſuch a cauſe ge- 
nerally, for which the priſoners then ſtood committed, in aidin 

and ailiſting him in the making his eſcape, he ought to have been 
bailed, and this was not denied by the Court. I he reaſon given 


in that book (5 Mod.) was a general rule, that if the warrant 
| had 
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had expreſſed the ſpecies of treaſon, they had been guilty of the 


{ame particular ſpecies ; this was not for the ſake of the party, 
but for the better cuſtody of him by the gaoler. But he ſaid, 
that upon his general return here, as it is, it was entirely in the 
diſcretion of the magiitrate to make what he will to be high 
treaſon 3 he may not confine himſelf to the particulars within 
the {tatute of 25 Ed. 3. fo that for the ſatisfaction of the Court, 
the particular ſpecies of treaſon ought to be mentioned, whether 
it be for compaſling the death of the King, the levying war againſt 
him &Cc. or elſe a man may be continued in cuſtody only upon 
the apprehenſion of the magiſtrate. He faid, that this Caſe of 
Kendal and Roe was a very ttrong and poſitive opinion ; that the 
ſtatute of K. Ch. 1. and experience ever ſince, had confirmed 
this opinion, and from the expreſs words of this ſtatute the Court 
ought to examine, whether the cauſe of commitment were juſt 
and legal, not from the circumitances of the fact only, but from 
the form and frame of the warrant ; that in the ſtatute of Car. 2. 
the words were (« committed for high treaſon or felony plainly, 
and ſpecially expreſſed in the warrant of commitment”) this muſt 
go to the ſpecific offence ; you cannot ſay a man is committed 
{or felony, without ſpecifying the act. 

He ſaid, that there was a further inſtance which would move 
the diſcretion of the Court in this matter, and that was Sir W. 
W's ill ſtate of health, and the condition he had been in during 
his conhnement ; that a longer confinement without a proſecu- 
tion would expoſe his life to great danger; that he would not 
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enter into the expreſſions of the terms of his indiſpoſition ; there 


were affidavits of that from his phyſicians ; that he had for ſome 
years been under this indiſpoſition, an inflammation in his lungs ; 
that his phyſicians did ſay it had affected him in ſuch manner 
already, that a remedy might come too Jate without the air of the 
country ; that there was alſo this circumſtance in the family, his 
father died of the ſame diſtemper in the lungs about the ſame 
age; that the danger might itil] be increaſed by 2 or 3 months 
longer confinement this hot ſeaſon of the year, and then there 
would be no need to carry on a proſecution or indictment againſt 
him. That Sir W. W. had done every thing that ſignified his 
obedience ; he would not attempt or do any thing that might 
give offence; that this was no ſurpriſe ; on the other tide, he had 
given all opportunities he could to their carry:ng ona proſecution z 
and that upon theſe circumſtances he hoped that the Court would 
exerciſe their diſcretion, in granting him an enlargement upon 
ſecurity ; that there were preſent 4 noble perſons to be his bail, 
that he thould anſwer any accuſation againſt him, and for his 
good behaviour in general, which would be a better ſecurity to 
the government than to keep him in cuſtody. 

Then Mr, Jeffrys, of counſel for Sir W. W. prayed the affi- 
davits might be read, which being done, he obſerved, that from 
the firſt affidavit it appeared that Sir W. W. had this inflamma- 
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tion in his lungs from his youth ; that his father died of it about 
the age he was now of ; that in 1710 he was forced to leave this 
town, and go into the country; that in 1714 the cough returned 

upon him very violently ; that his lickneſs and indiſpolition now | 
was to be imputed to his want of air and exerciſe; that Dr. 
Horney, the phyſician of the Tower, was of opinion, that if his 
diforder ſhould increaſe upon him this hot ſeaſon of the year, it 
might endanger his life. 

hen the affidavits of two of his ſervants were read, how this 

indiſpoſition had been during his confinement &. Upon which 
Mr. Jeffrys proceeded, and ſaid, that they did not pretend to 
move for a diſcharge of the commitment; that Sir W. W. was 
very willing to give teſtimony of his innocence, and therefore 
now only prayed to be bailed, 

Then he took notice of the form of the warrant, viz. © I ſend 
you herewith the body ef Sir William Wyndham for high 
* treaſon, to be ſafely and cloſely kept, until he ſhall be delivered 
« by due courſe of law &c.” and faid that the liberty of all the 
ſubjects of England were concerned in this matter, and that here 
was a commitment without oath. That my Ld. Coke, 2 Inſt. 
51. on his reading upon the ſtatute of magna charta ſaid, that 
where there was any witneſs againſt an offender, he might be 
taken and impriſoned by lawful warrant, and committed to priſon; 
that the ſtatute of 25 Ed. 3. cap. 4. took notice and recited the 
ſtatute of magna charta, and then enacted, That none ſhould be 
taken by petition or ſuggeſtion made to our Lord the King, or to 
his council, unleſs it were by indictment or preſentment, or by 
proceſs made by writ original at the common law ; that in this 

I 521 J] caſe there did not appear ſo much as a bare ſuggeftion. Here 
was a commitment without any fact made out, without any proof 
of a crime ; that our liberties from that time forward would be 
at the diſpoſal of the ſecretaries of ſtate; we ſhould be but 
tenants at will to them. He ſaid, that from the generality of 
the crime in the warrant it was void, becauſe the crime was not 
ſpecified ; It did not appear what this offence was ; that it was 
very well known the ſpecies of high treaſon were ver different; 
that the judgment was very different. In ſome caſes it was to be 
drawn, hanged and quartered; in others, as for counterfeiting 
the coin, the quartering is no part of the ſentence. The ſpecies 
of treaſon to be expreſſed in the warrant was not for the benefit 
of the party only, but was alſo for the benefit of the crown, that 
it might be known what ſort of crime it was, and what judg- 
ment was due; that it was ſaid 2 Inſt. 52. that it was for the 
King's benefit, and that the priſoner might be the more ſafely 
kept. | 

That if the lieutenant of the Tower ſhould have permitted Sir 
W. W. to have made his eſcape, could he be charged with high 
treaſon ? What ſort of judgment muſt there be given here? 
There was no ſuch thing as a judgment in law generally for 


treaſon, | 
: That 
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That in the Caſe of KEN DAL AND Rox, Mich. 7 W. 3. three 
_ things were objected, iſt. Whether the ſecretary of ſtate had 
power to commit ? but this was over-ruled. 2dly, Whether the 
commitment could be to a meſſenger ? and this not prevailing, 
it was 3dly inſiſted upon, that the ſpecies of treaſon which dir 
James Montgomery was committed for ought to have been ſet 
forth, and upon this they were admitted to bail. 

That there was another matter of weight here as to the man- 
ner of the commitment; he was to be ſafely and cloſely kept, 
and the lieutenant of the Lower has done this very fully; that 
there was a form and proper concluſion to all warrants; that Ld. 


Coke took notice of this form, and of the concluſion, that if the 


party behaved himſelf ill in cuſtody, he might be fo cloſely kept 
for the ſafer cuſtody of him ; but that the magiſtrate had only 
power to commit the party, not to direct any ſuch thing con- 
cerning his confinement. 55 

That this caſe here was the ſame as LD. AYLEsBURY's CASE; 
he ſaid, he had ſome particular reaſon to know it very well, he 
was committed 21 May 1695. and he continued in cuſtody till 
Hill. term following ; that this term, when he came to make his 
prayer according to the habeas corpus act, he was told he was not 
within it, for that he ought to have made his prayer the firſt 
week in the term after he was committed, the act of ſuſpenſion 
not reaching this caſe, | 

Mr. Reeves argued of the ſame fide, that here was ſufficient to 
make the Court exerciſe their power of bailing ; firſt, the length 
of time of the impriſonment, and no proſecution ; There was 
beſides this, the ſtate and condition of Sir W. W.'s health; his 
life would be in danger by a longer continuance in cuſtody ; then 
there was the form and generality of the warrant ; that either of 
| theſe reaſons was ſufficient, but when all 3 concurred, that Caſe 
would be the ſtronger, 

That firſt, as to the length of time, Sir W. W. was committed 
the 7th of October laſt; that between 8 and g months had 
paſſed, and during that time there had been no proſecution; that 
though there was no time limited by law for a proſecution, yet it 
ought to be ſet on foot in ſome reaſonable time; that here was not 
any reaſon given why Sir W. W. had not been proſecuted, 

That as to the hab. corp. act, it appeared from it that perſons 
were to be kept in cuſtody but for ſome convenient time, and he 
would ſubmit it, whether this act did not ſay what ſhould be a 
ſufficient time, © It was enacted, that if any perſon committed 
gc. ſhould enter his prayer the firſt week of the term &c. to be 
* brought to trial, and ſhould not be indicted that term &c. he 
« was to be ſet at liberty upon bail the laſt day of the term &c.“ 
TT hat in this caſe Sir W, W. had neither entered his prayer the 
firſt term after his commitment, or the 2d, or 3d, but at the end 
of the 4th; That if he had come with his prayer the firſt term, 


the courts of juſtice muſt have bailed him; and it muſt be ſub- 
| mitted 
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mitted whether the Court now in their diſcretion ought not to 
do it. Then as to his health; as to the circumitances of this 
caſe, the nature of Sir W. W. 's indiſpoſition, the great danget 
he is under, the inflammation in his lungs, it being a diſtemper 
his father died of about the fame age, and the dangerous ſymptoms 
now upon him; theſe things too muſt be ſubmitted to the Court: 
That as to the form and generality of the warrant, the Caſe of 
Kendal and Roe was in point, that if the warrant were ill, the 
party ought to be admitted to bail. There was a commitment 


generally tor high treaſon, “ Receive and take into your cuſtody 
« Kendal and Roe for high treaſon.” And if this were good, 


could then what came afterwards make that warrant a bad one, 


by deſcribing the ſpecies of treaſon ? If the general part be good, 
the other could never make it bad. Then it ſaid “ For aiding 
and aſſiſting Sir James Montgomery to make his eſcape, being 
in cuſtody for high treaſon;“ now this might be a treaſon for 
compaſling the King's death, levying of war againſt him &c. in 
which cafe perſons aiding and aſſiſting knowingly, would have 
been guilty of high treaſon ; but if the offence were herbouring a 


Jeſuit, counterfeiting of money, coining of money &c. that the 


aiding and aſſiſting the offender to make his eſcape would not be 
high treaſon ; That the Court there did not go into an examina- 
tion to ſupply the defect of the warrant, but they took it upon the 
face of the warrant, and becauſe there was not a ſufficient charge 
of high treaſon, and purely upon the generality of the warrant, 
Kendal and Roe were admitted to bail. | 
Then to apply this, if there were a caſe of high treaſon for 
which he might be committed, the Court will bail him. He 
might be committed for counterfeiting of the coin; and if ſo, 
would not the Court, after 4 terms, bail him? Surely the Court 
would have done it: That the Court could not take any notice 
of what he was committed for, but from what was expreſſed in 
the warrant; and though the warrant were good, yet upon the 
uncertainty of it he ought to be bailed ; That upon the habeas 
corpus act it did ſeem to be the opinion of the Parliament, that 
the ſpecies of treaſon ought to be expreſſed. What was elſe the 
meaning of the words * plainly and ſpecially expreſſed in the 


_ < warrant of commitment?“ No one was to have the benefit of 
this act to be bailed, if in the warrant the treaſon or felony were 


plainly or fpecially mentioned. 
That as this caſe was, he hoped they had a very ſtrong one; 


that there were 4 noble perſons of great fortune who would have 


the cuſtody of this gentleman, and that he ſhould appear at all 
times; that this was as ſafe a cuſtody as that of a ſingle perſon, 
the gaoler ; that from the circumſtances of his health, and the 
expoſition of the warrants, the Court might exerciſe their diſ- 
cretion of bailing. 

Then Sir Joſeph Jekyll (the King's Ch. Serjeant at Law) 
ſpoke on the behalf of the crown, and faid, that there E — 
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doubt but the Court had a power of bailing; they had it at com- 
mon law, and it was not taken away by any ſtatute; that gives 
no reaſon in this caſe for the length of time, which only holds 
when there is a failure of proſecution &c. which did always ſup- 
pole the innocence of the party; the commitment was on the 7th 
of Oct. laſt, at which time many perſons were involved in the 
rebellion, and the proſecution of theſe perſons had taken up the 
time of thoſe who had the honour to ſerve the crown; fo that it 
was not a neglect, nor to be imputed to thoſe engaged in the pro- 
ſecution, becauſe he might have accelerated the proſecution, 
and called upon the crown to have been brought to his trial by 
the habeas corpus act; ſo that the reaſon turns upon them; 
that the length of time was owing to his neglect, that he did not 
make his prayer in proper time. 

That as to the habeas corpus act, it was reaſonable the Court 
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ſhould copy after it, but when that act came to be conſidered, it 


would appear directly otherwiſe, than as the objection had been 
made; that act was deſigned for thoſe that would take the benefit 
of it, and not to aſſiſt thoſe that would not, nor was any reaſon to 
be drawn from the ſtatute to induce the bailing, for-it took away 
the benefit from thoſe who did not claim it, and never deſigned to 
grant the ſame advantage to thoſe that did not deſire it, as to thoſe 
that did, 

"That all the caſes which had been cited, except that of Kendall 
and Roe and Yates, Show. 190, 191. went upon the great length 


of time only; but whether this and the preſumption of the party's 


innocence were not anſwered by the publick buſineſs, that the 
King's counſel had been concerned in, he would ſubmit to the 
Court, | 

That as to the liberty of the ſubject, which had been thrown 
in, that was to be regarded only as a popular way of talking, but 
they, who had the honour to ſerve the crown, had more reaſon to 
do it, againſt the rebellion that was raiſed to deſtroy the liberties 
of England, as well as the perſon of the King. 

That theſe warrants were legal warrants, and this objection 
was made in CRoFTon's Casr, but not allowed; that the 
habeas corpus act inſiſted upon in this matter, ſaying © the treaſon 
cc or felony muſt be plainly and ſpecially expreſſed in the warrant,” 


there (plainly and ſpecially) muſt be the ſame thing; it was 


never the deſign of the ſtatute to conſider the difference of high 
treaſon 3 they were of the ſame conſequence in law; they were 
all capital offences ; it was the ſame crime in law, and therefore 
the ſpecies need not be expreſſed. That as to the diſcretion of 
the magiſtrate, it was for him to judge of accuſations that come 
before him; where was the extending and amplifying of his 
power, if he were left to diſtinguiſh between offences ? All trea- 
ſons were ina written law, they were all enumerated in the ſtatute 
of 25 Ed. 3. or in ſubſequent ſtatutes, otherwiſe there would be 
leſs power left to the magiſtrate than there was ina judge upon an 


accuſation before him; that as to the Caſe of KENDALL a_ 
| | OF, 
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Rox, that was plainly different, for there was a commitment for 
having aided and aſſiſted Sir J. M. in his eſcape, being committed 
for high treaſon; it ought to have been particular as to the ſpecies 
of treaſon, becauſe the crime committed by Kendall and Roe was 
for ſecundary treaſon, and this depended ſolely and intirely upon 
the firſt warrant of commitment, and therefore ſuch a particu- 
larity might be neceſſary to bring theſe perſons to be puniſhed for 
the high treaſon, and yet not ſo in the principal caſe ; for if Sir 
J. M. had been before the Court, that would have been ſome 
doubt whether the treaſon muſt be ſpecified; but that in the 
Caſe of Kendall and Roe for ſecundary treaſon, it could be ſo no 
further than the treaſon expreſſed in the warrant, ſo that there 
may be a difference between that and the preſent caſe. | 

That as to the matter of the ſtate of Sir W. W.'s health, the 
Court muſt go according to law and juſtice; it was a tender and 
compaſſionate point to intermeddle with; he ſaid they were on 
the harſher fide on this caſe, from what it would be in the caſe of 
another perſon ; it did not appear to be any chronical diſtemper ; 
it did not return by fits. That Sir W. W. did not apply upon 
the habeas corpus act, but thought then the indiſpoſition he -w | 
under not a ſufficient ground ; that he was not now in worle 
condition than he had been. | 

Then Mr. Attorney General ſaid, that as to the objections 
which had been made concerning the liberty and property of the 
ſubject, that they would be at the pleaſure of a ſecretary of ſtate, 
and as to the warrant of commitment that it was not ſaid that he 
was charged upon oath ; this latter objection had been over-ruled 
oftentimes, and if there ſhould be a miſtake in the warrant, that 
would not make the liberty of all the ſubjects of England at the 


_ diſcretion of a ſecretary of ſtate. 


As to the length of time ſince this commitment, it had been 
ſaid, that where the ſtatute of habeas corpus was filent, the Court 
would bail by common law, but length of time was only good 
reaſon in diſcretion : He argued that there was a rebellion in the 
kingdom at the time of that commitment, and ſince the rebellion 
had been quelled, all perſons concerned for the crown, and who 
ſhould have taken care for this proſecution, had been employed. 
That Sir W. W. might himſelf, if he had thought fit, have de- 
manded a proſecution ; that he knew ſo much of a proſecution 
againſt Sir W. W. that as far as the matter appeared unto him, 
it muſt be in Somerſetſhire, and though one aſliſes had lapſed, yet 
what was before ſaid was a ſufficient anſwer to it. 

That as to the legality of the warrant not mentioning the 
ſpecies of the treaſon, this exception was taken in Z. Crofton's 
Caſe 1 Sid. 78. and not allowed, and the Bill of Rights in Ruſh, 
Collections, was only that warrants without cauſe ſhewn, were 
illegal. That the officer which commits muſt judge of the trea- 
ſon, whether it were generally or ſpecially committed, and if it 


were ſpecified in the warrant that it was for treaſon in conſpiring 
| the 
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the death of the King, that might be proved by levying of war, 
and what light could he have more than now ? ſo that ſuch a ſpe- 
Cifying did not make it more certain, or more for the advantige 
of the party, and the warrant was not traverſable. That as to 
the time in Crofton's Caſe, there was a year and a halt's confne- 
ment; that there had been many inſtances of ſuch commitments 
as theſe, and in the Caſe of Kendall and Roe, if it had been an il- 
legal commitment, they muit have been diſcharged without bail; 
that in that caſe it did appear that Sir J. M. was dead, and that he 
being not to be convicted, there could be no conviction of thoſe 
that let him eſcape, and they were bailed without debate, chiefly 
for that reaſon ; the warrant indeed was only juſt touched upon. 
That moſt of the things which had been faid were inſiſted upon 
in Mr. Harvey's Caſe this term, and diſallowed. | 

That as to the ſtate of Sir W. W.'s health, if he had known 
any thing of that being inſiſted upon, he would have fent the 
phyſician of the Tower to fee him, but as far as it appeared he 
faid Sir W. W. looked well, that the affites were not far of, 
and then he might apply for a trial, or eater his prayer, and be 
diſcharged. | | 

Mr. Solicitor General obſerved, that in the habeas corpus act 
there were 3 ſections, wherein mention was made of the cauſes 
to be contained in warrants of commitment, the fir!t had the 
words «« Felony or 'Trealon plainly expreited in the warrant of 


„„ commitment;” the 2d had the words “ High Treaſon or 


« Felony plainly and ſpecially expreſſed in the warrint of com- 
Petty Preaſon or Felony 
« plainly and ſpecially expreſſed in the warrant of commitments”? 
and by comparing all theſe 3 together, it appeared that te Par- 
liament did not intend any other, but that it thould only appear 
whether the offence was high treaſon or felony Then to cone 
ſider the caſe at common law, he ſaid that this act had not al- 
tered the law, but the return upon the commitment will have the 
ſame conſtruction as at common law, To what purpoſe thould 
the ſpecics of treaſon be ſet forth? There was no neceſhty to 
mention the overt act, yet if any thing more than high treaty 
was to be ſet forth, it muſt be the overt act; it would be of no 
uſe to the priſoner, nor of any uſe to the Court, that it won 
appear that the Court had juriſdiction, without aitzaing the 


overt act. 


That as to the objection about the power of the ſecretary of 
ſtate, he ſaid there was no doubt but he had a power to commit; 
in the Caſe of Kendall and Roe this ubjection was touted at; 
and my Ld. Ch. J. Holt there ſaid, that it was made more for 
delight than neceſſity; that by a reſolution in Leonard's Rep, it 
appeared that the Court took this difference, that where one was 
committed by one of the privy council, the C uſe of committing 
ought to have been ſet down in the return, but Contrary ners 
the party was committed by the whole council, there no caule 
ought to have been alledged; that this Was offered, to ey that 


Vol. III. P p che 


524 


(: 388 3 


525 


Ba il. 


the ſecretary of ſtate had power to commit, that theſe words 
(plainly and ſpecially) were ſufficiently anſwered by a warrant 
for high treaſon only, without any particular ſpecies of treaſon ; 
for ſuppoſe it had been laid. for high treaſon in compaſſing the 
King's death, of which there were divers overt acts, would the 
priſoner hereby be better informed? In Z. Crofton's Caſe there 
was another reaſon given, for it was faid that the King need not 
diſcover the particulars, for it might be inconvenient to him, and 
no one could know what the conſequence of this might be. 

That in the great cauſe of an habeas corpus 3 Car. in the Caſe 
of Six JohN CoRBET, SIR EDWARD HAMPDEN AND AL', upon 
the general return of a commitment per ſpeciale mandatum Do- 


mini Regis; it was agreed, that if there had been any particular 


_ deſcription of the offence, it had been ſufficient... In 27 H. 7. a 
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commitment pro {uſpitione feloniz was by all fides allowed to be 

ood. So it was in the time of H. 8. pro homicidio facto. So 
30 Eliz. BRown's CAsE, pro ſuſpitione proditionis; that in 

aug. 142, 143. BUSHELL's Cas E, this return was taken for 
granted; that was on a commitment of Buſhell and al. for having 
acquitted PEN AND ME Ap on an indictment for a riot &c. and 
it is there ſaid by my Ld. Ch. J. Vaughan, that it might have 
been objected that as the return of an habeas corpus for treaſon 
or felony had been good, ſo the return there was ſufficient, and 
he wondered it had not been mentioned, and it was not objected 
to either at the bar or at the bench; but it was obſerved that 
there was a difference between the 2 caſes, for upon a general 
commitment for treaſon or felony, the priſoner (the cauſe ap- 
pearing) might preſs for his trial, which ought not to have been 
denied or delayed, and upon his indictment and trial the particu- 
lar cauſe of his commitment muſt appear: As to the Caſe of 
Kendall and Roe he faid, that the judgment of the Court was 
not upon the ſpecies of treaſon being not ſet forth; my Ld, Ch. 
J. Holt gave no opinion as to that matter, but an objection was 
there made that Sir J. M. was not charged to be b of high 
treaſon, now he muſt be guilty of this to make the others guilty 
of high treaſon in aiding and aſſiſting him to make his eſcape; 
he added, that it was not ſaid in that caſe that a general com- 
mitment for high treaſon Was not good. 

As to the length of time, he ſaid that it was to be conſidered 
upon the habeas corpus act, whether it was not a good deal owing 
to Sir W. 's own neglect, by not applying to the Court ſooner, 
when that ad had chalked out a method; for upon entering his 
prayer in proper time, if he had not been indicted that term, upon 
motion in open Court the laſt day of that term, he muſt have 
been diſcharged : That thefe were conditions put upon the party, 
of which if he would have the benefit, he muſt follow what was 
by them preſcribed. That there had been attempts upon the 
government every body knew; it was not neceſſary to ſpecify 
that; could it be faid 2 warrant was void for want 1 ? 
| Surely 


Yurely it was legal and juſt, and the ſecretary in doing what he 
had done, had but done his duty. | 
On the reply Mr. Serjeant Pengelly ſaid, that the Attorney 


General had not given any reaſon for his.delay of a proſecution, 


that it was not inſiſted upon that they had any witneſſes, or that 
any of theſe witneſſes were out of the way or abſent, to obſtruct 
the carrying on a proſecution ; that this being ſo, it was plain 
from the hab. corp. act, there was no other excuſe to be given to 
the Court, viz. that the witneſſes could not be found, or were not 
in the way, or by reaſon of ſome abſence; if Mr. Attorney 
General had been pleaſed to have given any account of that, it 
might have given ſome ſatisfaction in this cafe. That upon every 
commitment for high treaſon, there muſt be expreſs evidence of 
that fact, and this ſhews that every thing muſt then be in a readi- 
neſs to make out the ſubſtance of the commitment; it deſtroyed 
all preſumption of the witneſſes being out of the way; they 
ought to have proceeded freſhly; that their delay of not ſuing for 
an hab. corp. could not be imputed to their prejudice, but it 
might evidence how much they were preſſed at that time, as that 
Mr. Attorney ſhould happen not to think of this particular caſe; 
that Sir W, W, was not to be involved in the caſe of thoſe that 
were in the rebellion; whatever they deſerved, whether a recent 
proſecution or not, he was not within the act made for their trial; 
his was a particular caſe ; his confinement was to be anſwered 
for by a default of their proſecution ; that he was not to be neg- 


lected, becauſe others of an inferior quality were to he tryed ; that 


others of a leſs quality had been proceeded againſt in the country, 
and a perſon of his quality had been neglected, though in town, 
always ready to be brought to juſtice, and that though there was 
no pretence of a proſecution againſt him, he muſt now go down 
into Somerſetſhire ; that it was not ſaid there was ever an inten- 
tion to proſecute him ; that this looked like a wilful looking over 
his caſe, and if this proſecution in Somerſetſhire ſhould not ſuc- 
ceed, yet it might be a ſatisfaction to ſome people. He ſaid that 
the liberty of a gentleman of quality ought not to be reitrajned 
upon ſuch ſuggeſtion, or a report that Mr. Attorney would proſe- 
cute; impriſonment was only for ſafe cuſtody ; the clauſe of the 
hab. corp. act, if their prayer was not entered in due time, took 
away only the remedy the party might have againſt the judge or 
officer as to any penalty upon that act, but it was never intended 
to prevent his being bailed; this was the conſequence, that the 
party ſhould not have the benefit of that act, ſo as to bring an ace 
tion for the penalty. It was a waver of the penalty, but {till he 
did not forfeit his liberty; it gave him leave to get his liberty 
ſooner than he elſe could, nor took away any benefit he had at 
common law; that Sir W. W. ſtood clear ſtill to have the ad- 
vantage of that ſtatute; that Mr. Attorney had no interruption 
either in Mich. or Hillary Term, eſpecially in this town ; there 
were 2 terms compleat; that the hab. corp. act ſaid, that 2 terms 


were a reaſonable time for a proſecution, but his. client had Jaid 
Pp 3 2 terms 
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2 terms more; this was a double time, and a double puniſhment 
it doubled the inconvenience upon the proſecuted ; for by law 
the proſecution ought to be freſh. That as to the form of the 
warrant, he ſaid that they (the King's counſel) had not given any 
inſtance where it had been adjudged good. The event of 
CRoFTox's Case was againſt them, when he was brought up 
upon his hab. corp. he was remanded for 2 or 3 days, and at the 
end of the term he was let to bail; the Court thought that a 
general commitment was not ſufficient to continue him in cuſ- 
tody. That there was great reaſon why the ſpecies of high 
treaſon ſhould be mentioned: Was there any inſtance of a com- 
mitment for felony generally held to be good, and allowed? If a 
commitment for murder or felony generally were not good, could 
there be any difference, why it ſhould not be ſo too in caſe of 
high treaſon ? for as treaſon is the genus, ſo is felony. He faid 
the reaſon of this was, becauſe the Court of B. R. which was a 
ſuperior court, might have ſome controul over the actions of in- 
ferior magiſtrates, and ought to have ſatisfaction ſhewn them; 
that it was a crime of that nature for which a perſon ought to be 
committed, and in order to this, there muſt be ſome convenient 
certainty in their warrants as to the ſpecies of treaſon ; the fact 
imported it, As if a man were taken in actual rebellion. That 
particular ſpecies aroſe immediately from that fact; ſhall an in- 
ferior magiſtrate be truited with the examinations of facts, and 
yet make the Court a general certificate without having the ſpecies, 
though it were not neceſſary to ſet forth the overt act? 

As to the Caſes in Ruſh worth, and the ſeveral inſtances inſiſted 
upon, as for ſuſpicion of treaſon, io tor ſuſpicion of felony, ſo 
pro homicidio, he ſaid that theſe were not law, and that there 
were at that time ſeveral commitments made, when the ſecretaries 
of ſtate pleaſed, without the particular ſpecies of the treaſon ; 
that the certificate of the judges in Ruihworth was made only to 
excuſe themſelves ; that they had not ſe: any perſons at liberty, 
but where the cauſe of the commitment had not been certified 
or returned to them; that as to the Caſe of KENDALL AND 
Rox, my Ld. Ch. J. Holt ſaid, it was a ſtrong objection, that the 
particular fort of treaſon was not mentioned, and this was inſiſted 
upon at the bar in Montgomery's Caſe. 

That as to the Caſe in Vaugh. it was ſtrong for him; for upon 
ſuch a general commitment for treaſon or felony, the priſoner 
(the cauſe appearing) might preis for his trial, v-hich eught not 
to be denied or delayed; which thews that if this commitment 
be allowed, yet the party ought to be profecuted immediately, 
and this proſecution ought not to be deferred, 

That if Mr. Attorney General deſired any recognizance or 
bail to be given, Sir W. W. ſhould ſubmit to it, and would be 
forth coming to appear at any time, which would be a far 
greater ſecurity than his commitment. | 


Mr. Jeftrys by way of reply alſo ſaid, That Sir W. had been 


ſo cloſe kept, that he bad not uſe of pen, ink, or paper fo 2 


monhs, 


Bail, 


months, ſo that he could not apply for an en: Jargement from his 
impriſonment. 

That as to the Caſe of Kendal and 1 no anſwer had been 
given to it; for though Sir James Montgomery was dead, yet 
his death could not alter that caſe: As to the ſaying by Mr. 
Solicitor that the objection about the power of a lecretary of 
ſtate to. commit was there ſcouted at by the Court, it was there 
mentioned by my Ld. Ch. J. Holt; and though their power be 
now agreed to, yet they were formerly but c! rks of the council, 
and are but of late grown to be great miniſters of ſtate. The 
Attorney General has ſaid, that we ſhould {tay till next term; ſo 
much he knew of a proſecution ; ſo that as yet he does not know 
it. with any certainty. Ihe habeas corpus act ſays, that there 
ought to be oath made that the witneſtæs cannot be produced. 
Mr. Attorney did not ſay that he had directions to proſecute, or 
that he would proſecute. 

Mr. Reeves, by way of reply, further add ed, That it was not 
ſaid how long time Mr. Attorney had di rections to proſccute in 
Somerſctſhire : There had been already an aſſiſes in Somerſet- 
ſhire; there was a conſiderable time between October and that 
aſſiſes, and 2 terms had ſince intervened. Sir W. 's commitment 
was in this town, and if he had entered his prayer in time, he 
would have been intitled to be bailed long ſince: That if Mr. 
Attorney did intend to try him in Somerle tſhire, he would have 
an opportunity to do it after his being bailed as well as now ; but 
as to dir W.'s own caſe it was of far © greater conſequence; for 
if he were kept in cuſtody, he would be in dat er of his I e; 
but the protecution might nevertheleſs go on; and as to the 
Crown, there could be no inconvemence. 

As to the Caſe of Rendal and Roe, that had not been anfwered : 
Tt was there __— that it was an ill commitment. The 
judgment of the Court there was, that ſuch a general commit— 

nent was a reaſon for the Court to | bail, though not a void com- 


mitment; that this was what they now inſiſted upon. Take it 


to be a good commitment, the party ſtill ought to be bailed; ; this 
did not ſhew that it was zn illegal commitment. As for that 
which was ſaid further, * Sir James Montgomery was dead, 
this was not taken notice of by the Court; but judgment was 
given upon the ſorm of the commitment; that as to the +: pl 
tion, that it ought to have been there averred that Sir James 
Montgomery committed aigh treaſon, this made the preſent caſe 
the ſtronger. 

That as to the reaſon given for a delay of the proſecution by 
the rebellion, it did not appear that Sir W. W. was in cuſtody 
tor an act done in the rebellion, or for any other act of hich 
treaſon whatſoever. 

That for the length of time, the generality of the warrant of 


commitment, though not a void warrant, their being ready te 


Zive bail to appear in Somerſetihire, after fo long being in cut- 
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tody, he hoped the diſcretion of the Court would be induced ta 
bail him. | Ph 

Then Sir W. W. himſelf ſpoke ; That for 2 months after his 
having been committed, he was fo cloſely confined that he could 


not enter his prayer, if he had known it- was neceſſary; that 


nobody was allowed to come to him till the habeas corpus act 
was ſuſpended, not even his wife; and afterwards only the duke 
of Somerſet and his lady, and his own wife; That there had 
been 16 or 17 in the Lower, and all the warrants of commitment 
contained the particular ſpecies of treaſon except 2 or 3; That 
he had lately had an opportunity to look upon the habeas corpus 
act, and there was a clauſe in it, that no perſon which ſhould be 
ſet at liberty upon an habeas corpus &c. ſhould be again com- 


mitted or impriſoned for the fame offence, Then how could 


that be made appear, but only by the ſpecies of offence expreſſed 
in the firſt warrant ? That his commitment was before any of the 
reſt that were in the Tower. | 

TT hat as to the proſecution in Somerſetſhire, there had been 3 


quarter: ſeſſions and one aſſiſes already paſſea; that if Mr. Attor- 
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ney would {ay upon his honour, that he had evidence upon oath 
to find a bill againſt him, he would be content to lie by the next 
Vacation. | 

The Ch. IJ then ſaid, that the Caſes which had been mentioned 
were ſoon found out; and that his brother Pengelly had had, he 


did believe, a very full account of them; That as to what Sir 


W. W. had mentioned concerning his confinement, it would be 
proper that affidavits ſhould be filed of it that night, that they 
might have time and opportunity to lay before the Court the 
matter of facts as well as the matter of law ; and the laſt day of 
the term let Sir W. W. be brought here again. 

Then a requeſt being made to the Court, that counſel and a 
ſolicitor might have leave to have acceſs to Sir W. W. the Ch. ]. 
ſaid, that as to the counſel and ſolicitor's going to him, that 


would be proper to be mentioned to the ſecretaries of ſtate. 


Major Doyley, the Lieutenant of the Tower, being aſked con- 
cerning the nature of the conhnement, ſaid that nobody had been 


let in to Sir W. W. but by particular warrants ; no perſon what- - 


ſoever, or any letter, was to be admitted to go to or from him. 
Upon which the Ch. J. aſked the Lieut. about Sir W.'s being able 
to ſend any meſſage, what he could do as to that; and the Lieut, 
anſwered, Nobody but (ſuch an one), and that not without com- 
municating the meſſage to one of the ſecretaries of ſtate. I hen 
the Ch. J. ſaid to the Lieut. Let us have theſe warrants brought 
up with you. If any anſwer be put in as to the nature and cir- 
cumſtances of Sir W. 's health, let theſe affidavits be filed by to- 
morrow night. Let us look upon theſe Caſes that have been 
mentioned, when they were, and how they are, viz, YATES'S 
Cask, Lp. MoxTGomERyY's CAsE, Zach. CRorrox's CASE, 
and the CASE OF KENDALL AND Rox. 

Then 


Bail. 


Then a rule was made for the Lieutenant of the Tower to bring 
up Sir W. W. again the laſt day of the term; which being done, 
the Ch. J. delivered the opinion of the Court, viz. 

That Sir W. W. being brought up there from the Tower by a 
habeas corpus, the return to it was, That he was charged there 
by a warrant under the hand and ſeal of Mr. Secretary Stanhope 
(in the words as above). 

That it was directed to the Governor of the Tower of London, 
or his Lieutenant. | 

That it had been prayed that Sir, W. W. might be let out upon 
bail; and to induce the Court to do this, ſeveral reaſons had been 
offered to the Court; That it had been admitted on all ſides, that 
the Court had power to bail upon a commitment for high treaſon, 
though there were a good and proper commitment; yet as for 
the circumſtances of the caſe, that the firſt thing inſiſted upon or 
objected, was from the form of the warrant; and there the firſt 
objection was, that he was to be kept in ſafe and cloſe cuſtody; 
that this was more than by Jaw could be juſtified; it was only a 
ſafe cuſtody for the party, ſo to be taken care of, that he might 
not make his eſcape. He ſaid this was advanced without any 
authority, or one ſingle inſtance, and againſt 40 precedents ; that 
there had been many occaſions when this exception might have 
been taken; That in Kendal and Roe's Caſe ſome notice was 
taken of this exception; but it was there allowed as proper to 
be done. What had been the conſequence, if the impriſonment 
had been more cloſe than by law it ought to have been? That is 


not the conſequence that the Court ſhould diſcharge the priſoner. 


That the next objection that was made was, That this warrant 
was not ſaid to be made upon oath, and this was preſſed in a pretty 
ſtrong manner, that if people might be committed in this manner 
it was making them for their liberties tenants at will to the ſecre- 
taries of ſtate. But, in the firſt place, he ſaid it was a hard way 
of arguing, that becauſe no oath was expreſſed in the warrant, 
therefore he was committed without oath ; and if the oath were 
not expreſſed in the warrant, it was not neceflary. This was 
alſo preſſed, without one ſingle authority; that many commit- 
ments had been in that form; many had been brought before the 
Court in that form. In ſome of them mention had been made 
of this thing, but it was never taken to be of any weight; but 

on the contrary Trin. 2 W. & M. this matter was particularly 
inſiſted upon, that a warrant of commitment without oath was 
illegal, and it was over-ruled. 
In the Caſe of Kendal v. Roe, it was inſiſted upon, and not al- 
lowed ; That there might be an impriſonment in many caſes 
without an oath ;3 That this matter was lately under conſideration 
ia the Houſe of Lords, and the judges were aſked their opinions 
upon it, which were delivered by my Ld. Ch. J. King, That 
warrants of commitment were good without being upon oath ; 
That in many inſtances warrants without an oath could not be 
illegal, There might be many inſtances where an oath was not 

| Pp4 | neceſ- 
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neceſlary; A perſon may be found with treaſonable papers about 
him, or may be taken in the fact. The magiſtrate that commits, 
air ſee that the party is guilty. Where a magiſtrate executed 
atter within his juriſdiction, it ſhould never be preſumed that 
** abuſed that juriſdiction. | 
As for the next objection that was made, that the warrant was 
too general, not ſaying for what ſpecies of high treaſon the com- 
mitment was, he faid, that this was likewiſe advanced without 
any authority; none of the books cited did prove it; Ld. Coke, 
though he faid the warrant muſt contain the cauſe of commit- 
ment, did not ſay that the magiſtrate muſt go into a ſpecification 
of the offence ; the firſt reaſon given for this was grounded upon 
2 Co. Inſt. 591. that the warrant muſt contain the cauſe, that it 
might appear to the Court judicially, that the offence was for 
high treaſon, either againſt the perſon of the King, or for what 
elle; but he ſaid, he would not go over the reaſons mentioned i in 
that book, for that they CO not be ſupported in all parts. But 
the Court did in all cales rely upon the judgment of the magiſ- 
trate; that it had been admitted that it was not neceſſary to ſet 
forth the overt act, and if it be not neceſſary to ſet forth the 
overt act, it muſt be bo ft to his diſcretion, whether the offence 
were high treaſon or not; the Court could never from thence 
form any judgment, whether it were high treaſon or not. In the 
ſame book it was allowed, that a commitment pro alta proditione 
contra perſonam Domini Regis would be ſufficient, but what judg- 
ment could the Court form of that? One ſpecies was for com- 
paſing the King's death, and another was for levying of war &c. 
each was hig gh treaſon againit the King's perſon; could the Court 
form any better judgment upon the one than he could upon the 
other? So again for levying of war, there were many ſpecies of 
levying of war, and there were ſome riots which were very near 
reaſon. Then this objeQtion was urged further, that this cer- 


tainty was required, becauſe it might be extended to others who 


might! be aſſiſting to a perfon ſo committed in making his eſcape. 
Bur he faid, that this only ſhewed that the party was not ſo ſtrictly 
guarded as he ought to have been; but was the party therefore to 
be permitted to go at large? The next objection was made by 
Sir W. W.. himielt, and very plaufibly, that the habeas corpus 
act Cid ſuppoſe the offence ſhould be ſpecified in the commitment 
0 ICC auſe there was a Clauſe in it, that no perſon which had been 
deliv ered, or ſet at large upon an habeas corpus, ſhould at any 
time thercatter be again impriſoned or committed for the ſame of- 
fence), or clic t Could not appear upon the 2d commitment that 
it was for the ne oflence as the firſt was for; as to this he (aid 
it was true, the oftence could not appear to be the ſame in both 


* 4s 


et K without being ſpecified, but this muſt ariſe upon 


Circumſtances, and for proof the evidence of the identity of the 


fact did not turn upon the warrants, but upon the examination of 


the facts upon which the warrants were grounded. If the firft 
were tor nig zn trcaſen in killing the King, the next might be for 
com- 


Bail. 


compaſſing the death of the King. Here this muſt not turn 
upon the expreſſions of the warrant, the act is penal againſt him 
that made the commitments, and it will lie upon him to make out 
that there was a 2d fact; ſo it would be if the expreſſion in the 
warrant ſhould be different, as in the firſt for levying war againſt 
the King, this was one ſpecies of high treaſon; if the 2d, for 
compaſſing the King's death, that was another fpecies of high 
treaſon ; yet if the fact was the ſame, the party muſt be delivered 
upon this act; he would be intitled to bring his action for the 
penalty againſt the officer, and it puts the proof upon the officer, 
that the 2d commitment was not for the ſame offence with the 
1ſt ; ſo that this expoſition of the act, by ſpecifying the particu- 
lar treaſon, will not anſwer. the end of it, for if the ſpecies were 
not the {ame in both commitments, the facts might be the fame, 
or if the ſpecies were the ſame, the facts might be different. 

There was a further objection, and that was the Caſe of KRN- 
DAL AND Koz ; he ſaid, that Caſe was thus: They were com- 
mitted for high treaſon, for aſſiſting in the eſcape of Sir J. Mont- 
gomery who had been committed for high treaſon, and their 
warrant of commitment ran thus, viz. “ Sir W. Trumbal, Ent. 
one of his Majeſty's moſt honourable privy council, principal 
« ſecretary of ſtate. 

&« Theſe are in his Majeſty's name to authorizeand require you 
« to receive into your cuſtody the bodies of Thomas Kendal, 
« and Richard Roe, herewith ſent you, they being charged with 
„ high treaſon, in having been privy to and aſſiſting the eſcape of 
« Sir James Montgomery out of the cuſtody of William Sutton, 
« one of his Majeſty's meſſengers in ordinary, and charged with 
« high treaſon, you are to keep them in ſafe and cloſe cuſtody 
«© until they ſhall be delivered by due courſe of law, and for 16 
« doing this ſhall be your ſufficient warrant. Given at the 
& court of Whitehall, the 24th day of October, 1695. 

© To the Keeper of Newgate, William Trumbal. 
« or his Deputy“ 

He ſaid there was an imperfect report of that Caſe in 5 Mod. 
78. and in this Court there were ſeveral exceptions taken to that 
warrant of commitment, but they were all over-ruled; the ex- 
ception there taken that the ſecretary of ſtate could not commit 
was ſcouted at by the Court, as Mr. Solicitor General has ob- 
ſerved ; another objection was, that the commitment by Sir W. 
T. ought to have ſpecified what the treaſon was, for it was in- 
ſiſted upon that there might be a ſort of high treaſon, the allilt- 
ing of which would not be treaſon, as the aiding, receiving, abet- 
ting, and comforting a counterfeiter of the great ſeal, Co. 12. 81, 
82, or of a counterfeiter of money, It was alſo inſinuated that Sir 
James Montgomery being dead, they could not be tried, and 
therefore they ought to be admitted to bail, He faid this 
caſe did not at all turn upon the ſpecies of treaſon, but upon this, 
that their fact and their crime were ſpecified as not dependant 


upon Sir James Montgomery's crime, but upon the words of his 
warrant 
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warrant of commitment. It was, that he was committed for 
high treaſon, but not charged with high treaſon, If they aided 
and aſſiſted him in his eſcape, their crime muſt be dependant 
upon his; therefore he muſt be committed for a particular ſpe- 
cies of treaſon to make them liable to the ſame puniſhment he 
was ſo committed for. He ſaid that this matter turned upon 2 
things ; firſt, that Sir James Montgomery was guilty. 2dly, 
that he was committed for that particular offence. It was then 
objected very ingeniouſly by Mr. Reeves, that if a commitment 


generally for high treaſon were good, what came afterwards 


in it could not make it bad. He ſaid the anſwer to this 
was, that he that was committed for high treaſon might not 
be committed for the ſame treaſon of which he was' guilty, 
ſo that what came afterwards might make it ill, He was 
not committed for high treaſon generally, but for a particular 
treaſon, ſo that he may not be guilty of that treaſon: as it was in 
caſe of a felony for ſtealing frith or apples growing, fo that when 
ou came to ſpecify the particular fact, the general words may 
loſe their force. So it was in caſe of calling one (thief), if the 
words went on (for itealing apples growing), theſe words were 
not actionable, though (thief) in general was actionable. He con- 
cluded that theſe were the objections which had been made; theſe 
were the reaſons which had been offered in this caſe ; but then, 
on the contrary, it appeared from 2 Inſt. 52. that this warrant 
was good. it ſays the cauſe muſt be contained in tke warrant, 
as for treaſon, felony, &c. or for ſuſpicion of treaſon or felony, 
&c. So was 1 And. 298. Ruſh. Coll. 1 Vol. Pa. 507. 509. 
538. That caſe was very full to the purpoſe, and upon a ver 
particular occaſion ; for it was, as it was faid by my Ld. Ch. J. 
Coke, then the ſolicitor general, to be a direction for all council- 
commitments. Ihe occaſion was, that feveral perſons had been 
committed at ſeveral times to ſeveral priſons without good cauſe, 
part of whom being brought up into the King's Bench, were ac- 
cording to law ſet at large and diſcharged of their impriſonment, 
at which ſeveral great men were offended, and procured a com- 
mand to the judges that they ſhould not do fo afterwards ; not- 
withſtanding which the judges did not ſurceaſe, but by advice 
amongſt themſelves made certain articles, and delivered them to 
the Ld. Chancellor, and Ld. Treaſurer. The words were theſe, 
viz. And where it pleaſed their Lordſhips to will divers of us to 
ſet down in' what caſes a perſon ſent to cuſtody by her Majeſty, 
her council, ſome one or two of them, are to be detained in priſon, 
and delivered by her _— courts or judges; we think that it 
any perſon be committed by her Majeſty's commandment from 
her perſon, or by order from the council-board, or if any one of 
two of her council commit, and for high treaſon, ſuch perſons ſo 
in the caſe before committed may not be delivered by any of her 
courts without due trial by the law, and judgment of acquittal 
had, nevertheleſs the judges may award the — writs to bring 


the bodies of ſuch perſons before them; and if upon return there- 
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of the cauſes of their commitment be certified to the judges, as 
it ought to be, then the judges in the caſes before ought not to de- 
liver him, but to remand the priſoner to the place from whence 
he came, which cannot conveniently be done, unleſs notice of the 
cauſe in generality or elſe ſpecially (or as the words are in 
Ruſhworth, in general or elſe in ſpecial) be given to the 
keeper or gaoler that ſhall have the cuſtody of ſuch priſoner ; 
this was ſigned by all the judges and barons, &c, and they de- 
livered one to the Lord Chancellor, and another to the Lord 
Treaſurer. 

Mr. Selden in Ruſhworth inſiſts upon this as the opinion of 
all the Judges, and produced the report under Ld. Anderſon's 
own hand, and this was afterwards ordered to be entered in the 
counſel books, ſo that this was not an excuſe only made by the 
judges, as was objected by his brother Pengelly, but a direct opi- 
nion of theirs ; it was their deſire to remedy the inconvenience 
that then was; it was an application of the judges themſelves to 

revent the hardſhips that were exerciſed then upon the ſubjects. 

t was there put, that if the cauſe of commitment was certified 
the priſoner muſt be remanded ; ſo that if the cauſe appear either 
in general or in ſpecial in the warrant of commitment, according 
to this reſolution it will be well; and Keeling (who was a great 
man; in ZACH. CRoFToON's CAsE, affirmed, that if the cauſe 
of commitment were for high treaſon generally, it was a good 
warrant. He ſaid, that the houſe of commons, immediately after 


the debates in Ruſhworth, came to a reſolution, that no freeman 


ought to be detained or kept in priſon, or otherwiſe reſtrained by 
the command of the King, or the privy council, or any other, un- 
leſs ſome cauſe of the commitment, detainer, or reſtraint were ex- 
preſſed, for which by law he ought tobe committed, detained or re- 
ſtrained; ſo that a commitment for high treaſon generally is good; 
ſo was Vaugh. 142. Ld. Ch. J. Vaughan there allowed it for law, 
by not denying the objection there raiſed from ſuch warrants, but by 
diſtinguiſhing upon it, and BusHEL's CASE was final and conclu- 


five. Theſe were the great opinions in the time of Q. Eliz. and in 


3 Car. 1. when this very matter was under conſideration; they were 
the opinions in Ld. Ch. J. Vaughan's time, and have been the 
conſtant practice ever ſince. So he concluded, that theſe objections 
which had been made, were not of any weight as to the warrant 
of commitment, As for the other points, upon the length of 
time ſince the commitment, and the indiſpoſition of Sir W. W. 
he ſaid, that as to the former, the caſes that had been cited did not 
come up to this caſe, and it would not be neceſſary to go through 
them all; but yet, though this were here a good warrant, the 
Court were of an opinion, that Sir W. W. ought to be bailed. 
As to the affidavits concerning the indiſpoſition, he ſaid, they 
were nonſenſe, and that the indiſpoſition muſt be a preſent indiſ- 
poſition, not in purpoſe or expectation, but the length of time was 


to be conſidered ; the commitment was about the middle of = 
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laſt; there had been ſomething ſaid of a crime elſewhere, but 
nothing of that was laid before the Court, Here was no oath or 
charge of any crime, nor was it ſaid directly that there would be 
certainly a proſecution elſewhere. If the act did ariſe in Middle- 
ſex, there had been 4 terms paſt, and if it aroſe in the country, 
there had been 3 quarter feilions, which though not conſiderable 
in this caſe, yet tog re bad been an afſiſes, and yet no proſecution 
forwarded. There had noi been any preparation towards it, nor 
et was it laid certainly that there cold be one. 

He faid, there was a thing thar might nave been a great objec- 
tion againſt Sir 981 W. 's ther being bailed; that he ſhould lie 
till ſo long, and not make any app“ cation, But the reaſon given 
for this was of ſome weight in decermining the diſcretion of the 
Court; it was that the habeas corpus act was ſuſpended at that 
time, though not as to this particul.r caſe. I * gentleman 
light think himſelf included, and be miſtaken in it. However, 
nder theſe circumſtances he faid it ſeemed very reaſonable that 
Sir W. v. ſhould be bailed, and to appear here again the firſt 

day of next term. 

Tant had Sir W. W. made his prayer the firſt day of this term, 
and ĩt had Eren that the matter did ariſ- in another county, the 
Court could not have bailed him by the habeas corpus act, but 
they were not then upon that act, but at common law ; he ſaid 
that they were intruſted with the liberties of the ſubjects of En- 
gland, a: ind as they were bound on the one hand to take care of 
ors iy ſo oy there were on the other hand to take care of the 


was a due 18 ein bim : that he would have taken 
Mr. Attorney General's word, if he had ſaid at the bar that he 
would certainly have indicted vir W. W. but there not being 
any thing of that in this caſe, they were all of an opinion to ball 
bim. 

He concluded that them had been a great many objections 
made by the counfe! ; but to itart objections againſt that which 
had be n newly heard and determined by the Court, that they 
might throw a greater hardſhip upon the courſe of the Court, and 
make it look more odious in the world, where they over-ruled a 
great many ob;ec!tons (tavugh theſe great many were made up 
but of few), was not fair, nor a practice to be ſuffered, but he 
hoped it would not be done any more. 

nen the Attorney General ſa id, that he had notice of Sir W. 
. 's bail, and did not object againſt them; and thereupon Sir 
W. W. entered into a N ee of 10, ooo l. and the Duke of 
Somerſet, the Lord Rocheſter, ge Lord Tumont, and the Lord 
(zowrer 25 his bail, into a recognizance of 5000 l. to appear here 

again the firſt day of the next term. 

Mich. 3 Geo. Sir W. W. appeared the firſt day of this term, 
and was continued according to the courſe of this Court to the 

F534 J lait day therevi 3 when he appearing again, the Attorney rem. 
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ſald, that he had his Majeſty's commands for proſecuting him, for 
miſpriſion of treaſon, and would proceed againſt him accordingly, 
and to anſwer the delay of ſuch a proceeding an affidavit was read, 
that a material witneſs for the crown was then in Holland, &c. 
upon which the Court declared, that the Attorney General's ſay- 
ing he would proſecute, &c. was a good ground for them to 
continue Sir W. W. upon bail till the next term. 

Hill. 3 Geo. The firſt day of this term Sir W. W. again ap- 
peared, and was continued till the laſt day thereof, upon which 
day he was diſcharged; the Attorney General declaring, that he 
had his Majeſties order for proſecuting Sir W. W. for a miſpri- 
ſion of treaſon, in concealing the high treaſon for which my 
Lord Lanfdown was indicted ; but the King having been pleaſed 
to pardon my Lord Lan{dovn, and to order him to ſur-eaſe the 
proceedings upon the ſaid inaictment, he now conſented that 
Sir W. XW. might be diſcharged, Trin. 2 Geo. 1. B. R. the 
King v. Sir William Windham. 


8. Theſe Lords have been committed to the Tower by my Lord 
Townſend one of the ſecretaries of ſtate, for treaſonable practices 
againſt the government upon the late ſuſpenſion of the hab. corp. 
act, which being expired upon the 24th day of May lait, they ap- 
plied upon the 26th day of May to Mr. Baron Price at his cham- 
bers for an hab. corp. according to the 31 Car. 2. c. 2. which 
being granted, and they (being brought up to him from the 
Tower) did inſiſt upon their privilege as peers to be diſcharged, 
a peer not being required to give bail for a miſdemeanour; but 
the judge being of an opinion that they ought to give him 
bail, elſe he could not diſcharge them, &c. they waived their 
claim of privilege, and entered into recognizance (with bail) to 
appear at B. R. the firſt day of this term, which was upon the 
firſt of June; and they appearing accordingly, it was. moved by 
their counſel that they might be diſcharged, and not continued 
upon their recopnizance till the laſt day of the term; and my 
LoRD Marereokoucn's CsE in the Houſe of Lords was 
quoted, but it was rctuſed by the Court; and Parker Ch. J. ſaid, 
that the Court could not take notice of what they were com- 
mitted for, that they had nothing before them but the recogni- 
Zance, and they could not take notice of the warrant of commit- 
ment, or for what they ſtood conmitted, and that the Lords mutt 
be continued upon their recognizance till the laſt day of the term, 
according to the courſe of the Court, the whole term being in 
law accounted for as one day. The fame day (theſe Lords going 
immediately into the Houſe of Peers) debate aroſe upon this 
matter, and the opinion of the judges then pretent being (as it 
was delivered by the Ch. J. King) that Baron Price and the 
Court had done their duty, &c. that the judge was obliged to 
take bail upon the hab. corp. act, and ought not to have dif- 
charged the ſaid peers ; but this debate being adjourned to in- 
ſpect their Journals for precedents, &c, upon the 4th of June, 
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the Court of B. R. was again moved to diſcharge this recogniz. 
ance, to which Mr. Attorney General conſented, ſaying he had 
received his Majeſty's command to conſent to the diſcharge of 


the ſaid recognizance, &c. 


9. Mr. Harvey having been committed for high treaſon by 
my Lord Fownſend's warrant (one of the ſecretaries of ſtate) to 
the priſon of Newgate, was about the beginning of this term 
brought up upon an habeas corpus, and Mr. Serjeant Darnel and 
Mr. Hungerford, being of counſel for him, moved that he might 
be diſcharged upon bail, and they alleged the ill ſtate of health he 
was in, of which they produced athdavits ; and further inſiſted 
upon the inſufficiency of the warrant of commitment, as 1ſt, that 
he was not charged with any offence.  2cly, that this charge 


againſt him muſt be upon oath, the warrant being only © Receive 


te into your cuſtody Edward Harvey, herewith ſent you for high 
« treaſon.” And 3dly, that the ſpecies of treaſon ought to have 
been mentioned; that Mr. Harvey was on the 21ſt of Sep. laſt 
committed for treaſonable practices againſt the government to the 
cuſtody of a meſſenger, and about the beginning of May he was 
tent to Newgate on this warrant; that he was a member of par- 
liament, and his attendance there was very neceſſary. 5 

Upon this one Claxton, an apothecary, was examined upon 
oath by the Ch. Juſtice, concerning the nature and danger of Mr. 
Harvey's indiſpoſition. | | 

To this it was anſwered by Mr. Attorney General and Mr. 
Solicitor General, That the habeas corpus act was generally 
<« for high treaſon or felony,” the words were © plainly and ſpe- 
4 cially expreſſed,” not ſpecifically ; that the bailing was a mat- 
ter in the diſcretion of the Court, and Mr. Harvey was not in- 
titled to that favour till the laſt day of the term; that an offence 
was ſufficiently charged in the warrant “Sent thither for high 
tc treaſon,” is charging a man with high treaſon ; that in the late 
Duke of Ormond's Caſe, the act for his attainder was generally 
for high treaſon ; and in caſe of commitment for murder the 
warrant need not mention the particular perſon killed, nay it was 
not neceſſary in an indictment. It was replied by Mr. Mhrver's 


- counſel, that the ſpecies of treaſon ought to be expreſſed in the 


warrant, The habeas corpus act was, that the priſoner ſhould 
be bailed, except where the charge againſt him was plainly and 
ſpecially expreſſed, and cited CRorTon's CAsE, 1 Sid. 78. And 
as for the late Duke of Ormond's Caſe, the act for his attainder 
refers to the articles of impeachment. | 

Then it was faid by my Ld. Ch. J. Parker, that this was an 
illneſs which had been a good while upon Mr. Harvey, and it 


was proper they ſhould be ſatisfied about it, there ſeeming not to 


be any immediate haſte or danger ; that they could not take no- 
tice of the matter about the warrants, unleſs it had been more 
particularly expreſſed, and perhaps the firſt commitment was of 


more ſervice to Mr. Harvey than his liberty could have been, 
| | conſidering 
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conſidering his examination before the ſecretary of ſtate ; for then 
there might have been ſome reaſon for his being detained in cuſ- 
tody ; that in my Ld. MON TCOMER T's Cage his ſickneſs was 
occaſioned by his confinement ; but here he knew not how Mr. 
Harvey had been kept in Newgate, or was kept before going 
thither. He ſaid he knew him very well, and that he ſeemed not 
to be in that ſtate of health he formerly enjoyed. Pratt J. ſaid 
that he did not think that an indiſpoſition was, in all caſes, a rea- 
ſon for the Court to bail. And then the Ch. J. added, that a ma- 
giſtrate might be miſtaken in his opinion about the offence, but 
yet he was not bound to ſet out all the evidence. It could not 
ſignify any thing to the party, whether one ſpecies of treaſon or 
another was expreſled in the warrant ; but if there was a fault in 
the commitment, the Court could not therefore admit him to 
bail. In caſes of felonies it was every day practiſed, that if, 
upon examination of the fact, it did appear that the party 
ought not to be bailed, the Court did order the juſtice of peace, 


who made the firſt warrant inſufficiently, to make a new one to 


ſupply the defect of the former. 


Then Mr. Harvey's counſel prayed, that his prayer might be 


entered purſuant to the habeas corpus act, which was done ac- 
cordingly. | 

About 2 or 3 days afterwards Mr. Harvey was brought up 
again by rule, and the Court were of an opinion againſt bailing 
him; but ordered him to be brought up again the laſt day of the 
term. Several affidavits were read, and particularly one of the 
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the circumſtances how he came to be under it; the judges de- 
livered their opinions ſeriatim, and the ſubſtance of what they de- 
livered is as follows. | 
That it appeared from the affidavits, that this indiſpoſition 
came upon Mr. Harvey by his own hand; for when he was firſt 
in cuſtody of the meſſenger he ſeemed to be very eaſy and 
well, but after he had been examined by the council, he was 
very much dejected, and did not ſpeak for 6 hours, and the 
next morning he ſtabbed himſelf in the breaſt ; being under 
theſe — 2 he was confined in the meſſenger's hands, 
and not ſent to priſon till lately; ſo that in the firſt place, 
this indiſpoſition was not ſuch as to induce the Court to bail 
him, becauſe it was occaſioned by his own act after he was 
in cuſtody, and he was then much better than he had been, net- 
ther was the indiſpoſition ſuch as manifeſtly endangered his life, 
as it might be in the caſe of an acute diſtemper : The affidavits 
were only that his being confined for a few days would make his 
caſe the more doubtful, there being then ſome ill ſymptoms upon 
him. | | 
2dly, That the behaviour of this gentleman after his examination, 
the changing of his countenance, and ſtabbing himſelf in the man- 
ner aforeſaid, carried a ſtrong ſuſpicion of guilt, though it was 
not ſufficieat to charge him with any crime, 


3 


dix, 
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Zdly, That the delay of a proſecution, as attended with theſe 


- Circumſtances, was not ſuch as to incline the diſcretion of the 


Court to bail him. CRorToNn's CAsE, LD. MonTGomEeRY's 
Cask, and Lp. AYLEsBURY's CasE, were much ſtronger in 
this point. Beſides, this gentleman was not before in a condition 
to be tried, and ſince he was moving towards his being diſcharged, 
the Attorney General ought to have ſome time to prepare a charge 
againſt him if he ſhould think fit. 

4thly, That there was a grand jury then fitting ; that there 
had, been a rebellion in the nation, and there was a great deal of 


the ſame ſpirit left; that in ſuch a time of danger to the govern- 
ment, the Court ought to be very careful how they diſcharged a 


perſon committed for high treaſon. 

5thly, That there had been no precedent of this kind produced, 
and if the Court mould bail this gentleman, every one who {ſhould 
be committed for high treaſon, and ſhould be indiſpoſed by his 
own act, would have a right to be bailed. Their compaſſion 
ought to be conſiſtent with juſtice and the rules of the Court. 
That if this indiſpoſition had been by the viſitation of God, or 
had been occaſioned by his confinement, it might have been of 
another confideration ; but here he was remanded, and ordered 


by rule to be brought up again on the laſt day of the term, when 


he was bailed, but to appear there again the firſt day of the next 


term, when he entered into a recognizance of 10,000 I. and his 


bail into one of 5000 l. each. | 
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(A) Bailiff. What Perſon may be, 
(1. A Clerk may be bailiff of a manor, 4 H. 4. 2. b. 


61.cites S. C. & S. P. by Thirne, and thereupon iſſue was joined whether he was retained or not, 


2. A. made a leaſe for years of a houſe, and then conveyed it 
q 


Bailiff. 537 


to J. S. and dies. J. S. being beyond ſea, the conveyance was 
burnt in the Fire of London, and thereupon the Heir of A. enters, 
and receives the rents; but the deed of ſettlement being found by 
verdict, the heir during the leaſe was only as a bailiff and receiver, 
_ decreed to account. Fin. K. 285. Hill. 29 Car. 2. Lifter 
v. Liſter. | 


(B) The making of a Bailiff; | 


ULI. IV a man takes cattle, claiming property to himſelf as an he- Fitab. Baxl- 
riot, if the lord agrees to the taking fer ſervices to him due, lie, pl. 7. 


1 OR ites S. C. 
yet he cannot be ſaid to be his bailiff for this time. 7 H. 4. 2 32 
b. Gaſcoigne. 
* ] — }}r. Bail 


lie, pl. 4. cites 7 H. 4. 30. [and fo are all the editions of Brooke, but ſeem miſprinted for 34. b. pl. 
1 Hill. 7 H. 4. ] cites S. P. by Gaſcoigne. Br. Treſpaſs, pl. 86. cites 7 H. 4. 34. S. C. & 
S. P. by Gaſcoigne. Br. Diſtreſs, pl. 83 cites 7 H. 4. 8. P. S. C. cited and agreed by 
Periam, Rhodes, and Windham. 2 Le, 216. pl. 274. Paſch. 29 Eliz. in C. B. in the Caſe of Ful- 
loc v. Trimwell. 


Ca. But if he took them without any command, for ſervices due to Fitzh. Dall- 


the lord, if the lord after agree to the taking, he ſhall be ad- 2 


| Judged as a bailiff, although he was not his bailiff in any place & S. P. by 
before. 7 H. 4. 35. a Gaſcoigne. 

| - — Br. Bail- 
lie, pl. 4. cites 7 H. 4. 30. [but ſee pl. 1. ſupra] S. P. by Gaſcoigne ; but Brooke ſays tamen quære 
inde. —Br. Diſtreſs, pl. $3. cites 7 H. 4. S. P. Br. Treſpaſs, pl. $6. cites 7 H. 4. 34. 8. C. & 
S. P. by Gaſcoigne, upon evidence given to the jury on a trial. But Brooke ſays quzre inde; tor 
he was once a treſpaſſor without authority, and ſo the agreement after cannot aid him, becauſe the 
action was veſted before. 


. In treſþaſs quare clauſum fregit, the defendant juſtiſed as 
bal of 1250 5 but 7 ſpecialty. The — andlry 
that one may be made bailiff to the King by nude matter of fact, 
as well as to a common perſon; but they ſeemed to think this 
making traverſable. Kelw. 174. b. pl. 2. Mich. 7 H. 8. Anon. 
4. A man may make conuſance as builiff to the King, or to a cer- 
poration, notwithſtanding that he was not bailiff; and ſo he may 
as bailiff to another man, if he agrees; for it is not traverſable 
whether he was bailiff or not, if the party agrees after ; But 
Brooke ſays quzre, if he neither agrees nor diſagrees. Br. Baillie 
&c. pl. 1. cites 26 H. 8. 8. [ eqn 1 
5. A corporation aggregate may appoint a bailiff to ditrain, But if fuch 
without deed or warrant, as well as a cook or butler; for it nei- PPmH05 
ther veſts or diveſts any ſort of intereſt in or out of the corpora- it mutt be : 
tion. 1 Salk. 191. pl. 3. cites it as ſo held in Cam. Scac. be- under the 
tween Cary and | | — 


6 | 2 Lutw. 
149. Hill. 12 W. 3. C. B. in Caſe of Randle v. Dean, and cites 16 H. 7. 2. b. 
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(C) What Things a Bailiff may do. 
Br. Baillie, [I. A Bailiff of a manor may leaſe the piſcary for years. 3 H. 
ER > 422d] 5 
it was od · 


jected that he did not ſhew that he had power to leaſe, by which, &c. but he dared net demur, but 
pleaded that he fiſhed after the term, &c, | | 


Br, Cuſ- [2. A bailiff by any uſage cannot make a leaſe of his maſter's 
—_—_— land of an eſtate of freehold, 19 Al. g.] 
and ſays this 


was laid down for Law per Cur. Br. Leaſes, pl. 25. cites S. C. and that the receipt of the 
rent by the predeceſſor prior will not aid againſt the ſucceflor. | 


Cro. J. 377. [3. Abailiff may give licence to another to go over the land; 
: + 5- for this is a treſpaſs to the poſſeſſion only, and the bailiff hath the 


e licence 
wastogo diſpoſal of the profits of the poſſeſſion, ergo, dubitatur M. 13 
r- wy. Jac. B. R. between infield and Bell.] | 
wi ; 
his cattle, which being diſtrained for damage feaſant, and thereupon a replevin brought, judgment was 
given per tot. Cur. for the plaintiff; for having pleaded the licence of the bailiff, it ſhall be in- 
tended a licence with recompence ; eſpecially when it is found by verdict that he gave him licence, 
it ſhall be intended to be made in due manner.--—Roll. Rep. 2 58. pl. 27. S. C. and the opinion of 
Coke Ch. ]. was accordiugly ; but Doderidge inclincd that the licence was not good. 


[4- A bailiff of a manor may himſelf take, or may command 
another to take cattle damage feaſant upon the land ; for he hath 
the care of all things within the manor. M. 5 Jac. B. between 
Tomlinſon and Benjon, per Curiam.)] 

5. Lord and tenant. The tenant makes a feoffment in fee, the 
bailiff of the lord accepts the ſervices of the * ee, before notice of 
the feoffment given to the lord; this ſhall not bind the lord. 
Quod nota. Br. Acceptance, pl. 21. cites 41 E. 3. 23. 

Pr. Baillie, 6. A bailiff cannot exchange the lord's land; per Yelverton, 
21-3: irs to which Fenner agreed, Cro. J. 178, pl. 16. cites 41 E. 3. 26. 
that is, that | | | 

the bali cannot change the lord's ayowry or tenant, but Brooke ſays quære; for non adjudicatur. 


— 2 7. In treſpaſs it is a good plea, that the bailiff of the plaintiff 
yrs © the leaſed the land; for he has thereof authority, and is accountable. 
la:darwill, Br. Treſpaſs, pl. 295. cites 2 E. 4. 4. 
and good ; | 
for he is accountable, and debt lies thereof by the lord; per Choke. Br. Baillie, pl. 37. cites 2 
E. 4 4 Br. Leaſes, pl. 34. cites S. C. & S. P. accordingly by Choke and Moyte. | 
Bailiff of a manor cannot make a leaſe, winleſs by ſpecial command of his lord; quod fuit conceſ- 
ſum. Br, Bailiff, pl. 40. cites 8 E. 43. 13.——Br. Leaſes, pl. 37. cites S. C. & S. P. accordingly, 
but that if a ſpecial power is given him, the leaſe is good.——S, C. cited Arg. Palm. 71. 
Cro. J. 84, 85. pl. 8. Arg. S. P. cites S. C. and 13 H. 4. 1. He may make a leaſe at will, if 
he reſerves a rent; but if he reſerves no rent the leaſe is void, Arg. and this diverſity was agreed by 
Coke Ch. J. and Doderidge. Roll. Rep. 258. pl. 27. Mich. 13 Jac. B. R. in Caſe of Winkefield v. 
Bell.——Cro. J. 377. pl. 4. S. C. and per Cur. he may leaſe at will reſerving rent, becauſe it is 
for Lis maſter's prokic, 


© name, 


Bailitf. 


He muſt not make Icaſes from year to year, of lands uſually leaſed, in bir own hut in his maſter's 


Mo. 70. pl. 191. per Cur, obiter Trin. 6 Eliz. 


8. Bailiff of a manor may pay rents iſſuing out of the manor, and 
ſhall have thereof allowance; but contra where he pays the lord's 
debts due by contract or obligation; for this is out of his power. 
Br. Baillie, pl. 26. cites 4 H. 7. 14. per Keble. | 

5. C. & S. P.— 
S. P. Arg. Cio. þ. 178. pl. 16. cites 21 H. 7. 14. Avowry. 


pay rents and wages for improvement of the land. Br. Treſpaſs, pl. 288. 
Frowike, | 


9. A bailiff may ſell deer out f the park. Br. Account, pl. 94. 
cites 10 H. 7. 6.72 Fineux 120 Kecble. 4 

Io. A baily has greater intereſt and authority to meddle, than 
he that hath a - Arg. Cro. J. 84. in Cafe of Gibſon v. 
Searl, cites 10 H. 7.21. N | 
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C 539 ] 
S. P. per 
Cur. Ow. 
28 cites 6 
R. 2—— 
PLE.» 
a. Arg. cites 


—TIdid. 282. b. S. P. by Walſh, cites 4 E. 6.-—Palm, 77. Arg. S. C.—— 


He may, 


cites 14 H. 7. 25. by 


A bailif ae 
no intereſt at 
all, but is as 
a mere ſer- 
vant, and 


goth things for the profit of his maſter, although he doth them voluntarily, as 2 E. 4. 4. is, yet it is 
intended to be done in the name ot his matter, and in debt hereupon the declaration ſhalt be that 


the maſter let; per Williams J. Cro. J. 177. pl. 16. Trin. 5 Jac. in Cafe of Gibſon v. 


Searle. 


Per Yelverton ]. a baily has authority to meddle with the land, but no intereſt therein ; he has 
no permanent eſtate, but is dererminab/e at the lord's pleaſure ; Fenner J. accorded. Cro. J. 178. 


pl. 16. Trin. 5 Tac, B. R. Gibion v. Searle. 


11. Treſpaſs by the Dean and Chapter of P. againſt J. A. 
for cutting of ten load of great wood, and twenty load of under- 
wood; the defendant jaid that the plaintiffs are ſeiſed of the 
manor of H. of which the defendant is bailiff, where there is a 
park which has been inclaſed with pales time out of mind, and becauſe 
the park wanted pales, he cut the great word and made pales and in- 


& ©. cated 
by Dyer. Pl. 
C. 282. b. 
283, a.— 
No licence 
by bailiff is 
good but 
what tends 


cloſed it, and ſald the undertuood, and expended the money in wages of ad proficu- 


thoſe who paled the park, judgment, &. per Fineux Ch. J. the 
juſtification is good without ſhewing ſpectalty ; for there is a di- 
ver/ity where a thing paſſes from them as a leaſe for years, or * li- 
cence to a man to enter their land, and to take trees, &c. and 
where the act is done for theſe of the corporation; for in the one 
caſe it cannot be without ſpecialty, and in the other e contra. 
Br. Treſpals, pl. 288. cites 12 Hf. 7. 25. 


\ 


um of his 
maſter ; per 
Coke Ch. ]- 
Roll. Rep- 
25 V. in Caſe 
of Wink. 
field v. Bell. 


* Licence by tythe-gatherer to a pariſhioner to carry away his corn without ſetting out his yt he 


Per Cur, clearly, ſuch licence is void. Noy 134. Brickenden v. Denwood. 


12. So of letter of attorney to deliver ſeiſin, and all that which 
gives intereſt from them, but contra where no intergſt is given, but 
an act done by them as ther ſervant, and the matter of the jultifica- 
tion is good; for it belongs to the office of bailiff to improve the 
manor by his diſcretion as well as he can, for tis ſufficient though 
another may do better. Br, Treſpaſs, pl. 288. cites 12 Ul. 


7. 25. 


of Brediman v. Bromley. 
tit. Avowry. 


Cro. J. 178. pl. 16. S. P. Arg. cites 21 H. 7. 12 H. 7 


Bailiff may 
take ſe iu, 
but cannot 
give ſeiſin; 
per Coke 
Ch. J. Cro. 
J. 142. pl. 
20. Mich. 


4 Jac. B. R. 


in the Cale 


14. 3 E. 2. 


A bailiff may do any thing to hit maſter's benefit, but not to his prejudice without his afſent ; per 


Yelyerton, to which Fenner agreed, Cro. J. 178, pl. 16. Trin. 5 Jac. B. R. 


Qq 2 
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Bailif mar 13. So of houſes or other things incident to it. Br. Ibid. 

zuitify the 

cutting of great trees to repair a baxſe or the covering of it as it was before, but act of a more coſily co- 
vering. Br. Baillic, pl. 41. cites S. C. | | 


Br. Baillie, 14. And ſ he may repair the pales. Br. Ibid. 

41. cues ; 
E. C. If tailif cuts down trees and repairs an ancient pale, this is good; per Cur. obiter, 
Oe. 28. cites 12 H. 6. {but ſeems miſprinted for 12 f. 7. 


Br. Baillie, 15 But cannot make a new houſe which has not been before. 
SEE Br. thid. ” £ 
Br. Baillie, 16. Nor cover a houſe with tiles which was thatched before. 
. Ibid. | 
S. P. by | 
4 81 which Fenner agreed. Cro. J. 178. cites 21 H. 7. 12 H. 7. 14. 3 E. 2. tit. Avowry. 
540 | | | 
— , N where it has been hedged can he make pales. Br. Ibid. 
- &*. cites 
S. C.——S. P. he may repair fences, but it muſt be in ſuch manner as before; per Yeiverton, to 
which Fenner agreed. Cro. J. 178. pl. 16. cites 21 H. 7. 12 H. 7. 14.3 E. 2. tit. Avowry. 


18. But a bailiff may take agiſiments to paſture the land of his 
maſter. Br. Ibid. per Counſtable, i 
Bailiff can- 19. And he may fell trees if there are great abundance, and re- 
r , pair houſes. Br. Ibid. 


cence ſo cut 

down trees; | | ? 

per Cur. Cro. J. 377. pl. 4. Mich. 13 Jac. B. R. in Caſe of Wingfield v. Bell. Roll. Rep. 
258. pl. 27. S. C. & S. P. by Coke Ch. J. | g 


Bailiffs may 20, Bailiffs may receive rents, and cut underwood and ſprings 
las „ Which have not been cut but from ſeven years to ſeven years. Br. 
renamre, Ibid. per Frowike. | 


but they | 
cannot accept new rents upon change of tenants ;' per Hobart Ch. J. Hob. 154. 


21. But where a houſe 2 he cannot make a new one. Br. Ibid, 
22. And per Tremayle, he may ſow land which has not been 
ſewn before, and make à hedge in defence of it. Br. Ibid. | | 
23. A bailiff may take fealty, per Yelverton, to which Fenner 
agreed. Cro. J. 178. pl. 16. cites 21 H. 7.12 H. 7. 14. 3 E. 2. 
tit. Avowry. | | 
24. A bailiff may be reward of the ſame manor ; for they may 
well ſtand both together; per Yelverton, to which Fenner 
agreed. CO 178. pl. 16. cites 29 H. 8. 

Dal. £3.pl. 25. A bailiff cannot enter for condition broken, by reaſon of his 
11 office, unleſs he has expreſs command to do ſo; agreed by all. 

cordingly. D. 222. pl. 21. Paſch. 5 Eliz. in the Caſe of Ayer v. Orme, 
$3. pl. — Eires's Caſe, S. C. & 5. P. agreed accordingly ; for the title of entry is a thing eligible 
in his maſter, which he may accept of or refuſe, and ſuch election does not appertain to the office of 

8 bailif, 5. C. cited Arg. Palm. 71. | 


Roll. Kep. 26, Bailiff cannot accept amends for a treſpaſs ; per 27 Cro. 
| | 377. 


Bailiff, 540 
J. 377. pl. 4. Mich. 13 Jac. B. R. in Caſe of Wingfield v. Bell, 2:8. pl. 27. 


Cites 5 Rep. 76. in Pilkington's Caſe, Trin. 33 Eliz. Nevil v. ken ga 
Segrave.] 3 
| Coke Ch. J. 


and Haughton ſaid the reaſon of that Caſe was, becauſe he cannot diſcharge the action attached 
in his maſter, | 


27. Payment by a bailiff ſhall be ſufficient ſeiſin, unleſs it work 
a prejudice to the lord, as if the lord has not been ſeiſed of his 
rent in 60 years, and the tenant makes one his bailiff generally of 
his manor, he cannot, without expreſs commandment of his 
maſter, pay this remedyleſs rent to the lord; for this ſhall be 
ſpecial prejudice to him, the which a bailiff without commandment 
cannot do, Agreed. 6 Rep. 59. a. Hill. 4 Jac. C. B. in Bredi- 
_ man's Caſe. ; 
28. Bailiffs cannot enter for non. payment of rent; per Hobart 
Ch. J. Hob. 154. D | 
29. He cannot di/train for amerciament by command of the 3 _ * 
lord of the manor, or otherwiſe than by the precept of the teward of — 


the Court directed to him; per Cur. Carth. 75. Mich. 1 W. and judg- 


& M. in B. R. Matthews v. Cary. ment for the 
plaintiff in 
treſpaſs, 


Show. 61. S. C. adjudged ; and in all the ſail books a difference was taken between 
2 juitificacion iu treſpaſs and an avowry. | | 


The End of the Tuikd Vol ux. 
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